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EULES  OF  PRACTICE 


SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS. 


Revised  and  adopted  at  Springfield,  March  25,  1872,  being  of 
the  January  Term  of  that  year. 

WRITS  OF  ERROR — SUPERSEDEAS. 

1.  No  supersedeas  will  be  granted  unless  a  transcript  of 
the  record  on  which  the  application  is  made  be  complete,  and 
so  certified  by  the  clerk  of  the  court  below,  and  the  requisite 
bond  be  entered  into  and  filed  in  the  office  of  the  clerk  of  this 
court  according  to  law,  with  an  assignment  of  errors  written  on 
or  appended  to  the  record.1  And  on  every  application  for  a 
supersedeas,  an  abstract  of  the  record,  with  a  brief  containing 
the  points  and  authorities  relied  upon,  and  pointing  specifically 
to  those  portions  of  the  record  upon  which  the  alleged  errors 
arise,  with  the  record,  shall  be  presented  to  the  court  or  judge  , 
to  whom  the  application  is  made.  Every  such  application, 
whether  made  in  open  court  or  to  a  justice  in  vacation,  must 
be  accompanied  by  an  affidavit  of  the  proposed  securities,  or 
some  other  credible  person,  justifying  the  sufficiency  of  bail, 
sworn  to  and  properly  certified. 

2.  Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the 
clerk  shall  require  the  original  power  of  attorney  to  be  filed 
in  his  office,  unless  it  shall  appear  that  the  power  of  attorney 
contains  other  powers  than  the  mere  power  to  execute  the 
bond  in  question ;  in  which  case  the  original  power  of  attor- 
ney shall  be  presented  to  the  clerk,  and  a  true  copy  thereof 
filed,  certified  by  the  clerk  to  be  a  true  copy  of  the  original. 

3.  When  a  writ  of  error  shall  be  made  a  supersedeas,  the 
clerk  shall  endorse  upon  said  writ  the  following  words  :  "  This 
writ  of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  accord- 

1.  Where  a  supersedeas  has  been  awarded,  inadvertently,  without  an  assignment 
of  errors  on  the  record,  the  court,  upon  its  attention  being  called  to  the  omission, 
will  require  them  to  be  assigned  at  once,  and  in  default  thereof,  will  dismiss  the 
cause.    Gihbs  v.  BlacMvell,  40  111.  51. 

2 — 55th  III. 


EULES    OF     PRACTICE. 


ingly,"  and  he  shall  thereupon  file  the  writ  of  error,  with  the 
transcript  of  the  record,  in  his  office.  Said  transcript  shall  be 
taken  and  considered  as  a  due  return  to  said  writ,  and  there- 
upon it  shall  be  the  duty  of  tl^e  clerk  to  issue  a  certificate,  in 
substance  as  follows,  to- wit : 

STATE  OF  ILLINOIS,  ss : 

Office  of  the  Clerk  of  the  Supreme  Court. 
I  do  hereby  certify,  that  a  writ  of  error  has  issued  from  this 

court  for  the  reversal  of  a  judgment  obtained  by vs. , 

in  the court  of ,  at  the term,  A.  D.  18 — ,  in  a 

certain  action  of ,  which  writ  of  error  is  made  a  superse- 
deas, and  is  to  operate  as  a  suspension  of  the  execution  of  the 
judgment,2  and,  as  such,  is  to  be  obeyed  by  all  concerned. 
Given  under  my  hand  and  the  seal  of  the  Supreme  Court,  at 
,  this day  of ,  A.  D.  18 — . 

4.  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper 
of  the  record  of  the  court  in  which  the  judgment  or  decree 
complained  of  is  entered,  commanding  him  to  certify  a  correct 
transcript  of  the  record  to  this  court ;  but  where  the  plaintiff 
in  error  shall  file  in  the  office  of  the  clerk  of  this  court  a  tran- 
script of  the  record  duly  certified  to  be  full  and  complete, 
before  a  writ  of  error  issues,  it  shall  not  be  necessary  to  send 
such  writ  to  the  clerk  of  the  inferior  court,  but  such  transcript 
shall  be  taken  and  considered  as  a  due  return  to  said  writ. 

5.  The  process  on  writs  of  error  shall  be  a  scire  facias  to 
hear  errors,  issued  on  the  application  of  the  plaintiff  in  error 
to  the  clerk,  directed  to  the  sheriff,  or  other  officer  of  the 
proper  county,  commanding  him  to  summon  the  defendant  in 
error  to  appear  in  court,  and  show  cause,  if  any  he  have,  why 
the  judgment  or  decree  mentioned  in  the  writ  of  error,  shall 
not  be  reversed.  If  the  scire  facias  be  not  returned  executed, 
an  alias  and  pluries  may  issue  without  an  order  of  court.3 

6.  The  first  day  of  each  term  shall  be  return  day,  for  the 
return  of  process.  And  no  party  shall  be  compelled  to  answer 
or  prepare  for  hearing,  unless  the  scire  facias  shall  have  been 
served  ten  days  before  the  return  day  thereof;  nor  shall  a 
defendant  be  at  liberty  to  enter  his  appearance  and  compel  the 
plaintiff  to  proceed  with  the  cause,  unless  the  defendant  shall 

2,  Effect  of  supersedeas— as  to  issuing  fee  bills  to  collect  costs.  Carr  v.  Miner,  40 
111.  33.    Whether  record  must  be  filed  and  cause  docketed.    Anon.  ib.  115. 

3.  Service  of  scire  facias— evasion  thereof— its  effect.  Cameron  v.  Savage,  40  111. 
124.  Return  of  two  nihils,  equivalent  to  actual  service.  Ib,  124 ;  Marshall  v.  Moses, 
ib.  126.   Notice  by  publication.    Cameron  v.  Savage,  ib.  124. 
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have  given  the  plaintiff  ten  days'  notice,  before  the  term,  of 
his  intention  to  enter  his  appearance  and  have  the  cause  pro- 
ceed to  a  hearing. 

7.  In  all  cases  in  which  a  writ  of  error  is  made  a  super- 
sedeas, the  plaintiff  in  error  shall,  on  filing  the  record  with  the 
clerk,  at  the  same  time  order  and  direct  a  scire  facias  to  issue 
to  hear  errors,  and  shall  use  reasonable  diligence  to  have  the 
same  served  ten  days  before  the  first  day  of  the  term  to  which 
the  writ  of  error  is  made  returnable ;  on  failing  to  do  so,  the 
defendant  in  error  shall  have  the  right  to  a  hearing  at  the  said 
term,  after  joining  in  error,  without  giving  ten  days  notice  as 
required  by  rule  six:4  Provided,  If  there  be  not  ten  days 
between  the  allowance  of  the  supersedeas  and  the  sitting  of  the 
court,  the  cause  shall  stand  continued  until  the  next  term, 
unless  by  consent  of  parties  it  shall  be  otherwise  ordered. 

NOTICE  TO  NON-RESIDENTS.* 

8.  In  all  cases  where  a  writ  of  error  and  scire  facias  shall  be 
sued  out,  the  plaintiff  therein,  or  other  person  for  him,  may  file 
with  the  clerk  of  the  court  for  the  division  in  which  said  Avrits 
issued,  an  affidavit,  setting  forth  that  the  defendant  or  defend- 
ants has  or  have  gone  out  of  this  State,  so  that  process  can  not 
be  served  on  him,  her  or  them,  or  that  he  or  they  are  non-resi- 
dents of  this  State,  or,  on  due  inquiry,  can  not  be  found,  or  is 
or  are  concealed  in  this  State  so  that  process  can  not  be  served 
on  him  or  them,  or  evades  service  of  said  process ;  and  there- 
upon it  shall  be  the  duty  of  said  clerk  of  the  proper  division 
to  cause  publication  of  notice  to  be  made  to  said  defendant  or 
defendants,  in  some  newspaper  published  in  the  county  where 
said  court  for  said  division  shall  be  held,  setting  forth  the 
pendency  of  said  writ  of  error,  the  names  of  the  parties,  the 
title,  term  and  time  of  said  court  to  which  the  scire  facias  may 
be  returnable,  which  notice  shall  be  published  for  four  con- 
secutive weeks,  the  first  insertion  to  be  not  less  than  sixty 
days  before  the  return  day  of  said  writ.  And  in  case  there 
shall  be  no  newspaper  published  in  the  county  where,  by  law, 
said  court  is  to  be  holden,  then  said  notice  may  be  published 
in  any  paper  in  said  division  ;  and  upon  the  same  being  done, 
and  a  certificate  of  publication  signed  by  the  publisher,  together 
with  a  proper  affidavit  (that  a  copy  of  said  notice  has  been 
mailed  to  said  defendant  at  his  usual  post  office,  naming  it, 
and  the  time  when  mailed,  if  known,  so  distinctly  marked  that 
attention  will  be  called  thereto)  being  filed  with  the  clerk  of 
said  court ;  and  if  such  notice  shall  not  have  been  sent  to  the 

4.    Effect  of  neglect  to  use  proper  diligence  to  obtain  service  of  scire  facias.    See 
Gibbs  v.  BlacKwell,  40  111.  51. 
*See  note  at  the  close  of  these  rules. 
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party  or  parties,  and  each  of  them,  an  affidavit  shall  be  file*d 
showing  that,  upon  diligent  inquiry,  the  residence  or  post  office 
of  the  party  or  parties  to  whom  such  notice  has  not  been  sent, 
could  not  be  ascertained,  said  cause  shall  proceed  as  if  the  said 
defendant  or  defendants  had  been  personally  served. 

NOTICE  TO  PURCHASERS  AND  TERRE-TENANTS. 

9.  In  all  cases  wherein  guardians,  executors  or  adminis- 
trators, or  others  acting  in  a  fiduciary  character,  having  obtained 
an  order  or  decree  for  the  sale  of  lands  in  causes  ex  parte  and 
a  sale  has  been  had  under  such  decree  or  order,  and  the  same 
shall  be  brought  to  this  court  for  revision,  the  purchaser  or 
terre-tenants  of  such  lands,  if  known,  shall  be  suggested  to  the 
court  by  affidavit  of  the  plaintiff  in  error,  and  notice  given 
them  of  the  pendency  of  the  writ  of  error  ten  days  before  the 
first  day  of  the  term  of  the  court  to  which  the  writ  of  error  is 
returnable,  so  that  said  terre-tenants  may  appear  and  defend* 

RECORDS  OF  INFERIOR  COURTS5 HOW  PREPARED. 

10.  Hereafter,  the  clerks  of  the  inferior  courts  in  this 
State,  in  cases  of  appeal  and  of  error  or  certiorari,  in  making 
up  "  an  authenticated  copy  of  the  record  of  the  judgment 
appealed  from,"  or  in  sending  up  a  transcript  of  the  record 
to  this  court  as  a  return  to  a  writ  of  error  or  certiorari,  shall 
certify  to  this  court — First,  a  copy  of  the  process ;  Second,  the 
pleadings  of  the  parties,  respectively ;  Third,  the  verdict  in 
jury  trials;  Fourth, the  judgment  of  the  court  below,  whether 
tried  by  the  court  or  jury;  Fifth,,  all  orders  in  the  same  cause 
made  by  the  court ;  Sixth,  the  bill  of  exceptions  ;  and  Sev- 
enth, the  appeal  bond  in  cases  of  appeal.  And  in  no  case  shall 
the  said  clerk  insert  in  such  transcript  any  affidavit,  account, 
or  other  document  or  writing,  or  other  matter,  which,  according 

5.  Of  imperfect  and  incomplete  transcripts.  Of  the  time  and  manner  of  reforming 
them.  See  Illinois  Central  Bailroad  Co.  v.  Garish,  40  111.  70  ;  Rivard  et  al.  v.  Walker 
et  al.  ib.  120 ;  Rowley  v.  Hughes,  ib.  71 ;  Gardner  v.  Diedrich,  ib.  72 ;  Reed  v.  Curry,  ib. 
73  ;  Schirmerv.  The  People,  ib.  66.  Within  what  time  a  diminution  of  the  record 
may  be  suggested.  See  Gibbs  v.  Blachw&ll,  ib.  66 ;  Steele  v.  The  People,  ib.  59 ;  Boyn- 
ton  v.  Champlin,  ib.  63. 

Imperfect  record  in  the  court  below.  Time  and  mode  of  amendment,  and  how  to 
procure  a  transcript  of  an  amended  record.  Wilder  et  al.  v.  House,  ib.  92  ;  Gecum 
v.  Dean,  ib.  92 ;  Ballance  v.  Leonard,  ib.  72 ;  Bergen  et  al.  v.  Riggs,  ib.  61 ;  Underwood 
v.  HossacTi,  ib.  98.  Amendment  in  the  court  below— of  the  time  for  making  the 
application.  Wallahan  et  al.  v.  The  People,  ib.  103.  If  improperly  made,  will  be 
stricken  out.  Ib.  Amendment  of  bill  of  exceptions  at  subsequent  term.  Ib. 
Presumption  in  support  of  amendment  below.  Ib.  Continuance  for  purpose  of 
amendment.  Shipley  et  al.  v.  Spencer,  ib.  105.  Costs  on  continuance  to  amend 
the  record.  Ib.  Certiorari,  when  not  necessary  to  bring  up  amended  record, 
Rowley  v,  Hughes,  ib.  71 ;  Flagler  v.  Crow,  ib.  70.  But  will  be  awarded  if  necessary. 
Bergen  et  al.  v.  Biggs,  ib.  61. 
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to  the  decisions  of  this  court,  have  been  held  to  constitute 
no  part  of  the  record  of  a  cause.  This  rule  shall  not  extend 
to  appeals  or  writs  of  error  in  chancery  or  criminal  causes. 

11.  The  clerk  of  the  court  below  shall  arrange  the  several 
parts  of  the  record  aforesaid  according  to  their  chronological 
order.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this 
court  any  matter  inserted  in  such  transcript  contrary  to  the 
rule. 

12.  The  party  or  his  attorney  may,  by  praecipe,  indicate  to 
the  clerk,  and  direct  what  of  the  files  of  the  cause  shall  be 
copied  into  the  record ;  and,  in  such  case,  if  the  record  shall  be 
insufficient,  it  shall  be  supplied  at  his  costs,  and,  if  unnecessa- 
rily voluminous,  he  shall  pay  the  costs  accrued  on  account  of 
the  copying  of  such  unnecessary  matters. 

TIME  FOR  FILING  RECORDS HEARING  DOCKET. 

13.  No  case  brought  to  this  court  by  appeal  shall  be  placed 
on  the  court  docket  for  hearing,  unless  the  record  is  filed  within 
the  time  now  prescribed  by  law,6  or  within  the  further  time 
allowed  by  the  court  for  filing  the  record,  except  in  extraordi- 
nary cases,  the  court,  upon  special  application,  may  order  a 
cause  to  be  placed  on  the  hearing  docket. 

14.  No  case  which  may  be  brought  to  this  court  on  writ  of 
error,  shall  be  placed  on  the  court  docket  for  hearing,  unless 
the  record  shall  be  filed  on  or  before  the  second  day  of  the  term,7 
or  within  such  further  time  as  may  be  allowed  by  the  court  for 
filing  the  same,  except  in  extraordinary  cases,  the  court,  upon 

6.  The  second  section  of  the  act  of  February  L6,  1865,  Sess.  Laws,  3,  pro- 
vides :  "  Authenticated  copies  of  records  of  decrees,  judgments  and  orders 
appealed  from,  shall  be  filed  in  the  office  of  the  clerk  of  the  Supreme  Court,  on  or 
before  the  second  day  of  the  succeeding  term  of  said  court,  provided  twenty  days 
shall  have  intervened  between  the  date  of  the  decree,  judgment  or  order  appealed 
from,  and  the  sitting  of  said  Supreme  Court ;  but  if  ten  days  and  not  twenty  shall 
have  intervened  as  aforesaid,  then  the  record  shall  be  filed,  as  aforesaid,  on  or 
before  the  tenth  day  of  said  succeeding  term."  The  time  within  which  the  tran- 
script of  the  record  is  required  to  be  filed  in  this  court,  in  case  of  an  appeal,  under 
that  act,  must  be  computed  from  the  day  on  which  the  judgment  appealed  from 
was  rendered,  regardless  of  the  time  when  the  court  may  be  adjourned  for  the 
term.    Toledo,  Peoria  &  Warsaw  Railroad  Co.  v.  Coomes,  40  111.  37 

An  application  for  further  time  within  which  to  file  a  transcript  of  the  record,  in 
a  case  brought  to  this  court  by  appeal,  must  be  made  within  the  time  prescribed 
by  law  for  filing  such  transcript.    Adams  et  al.  v.  Robertson,  ib.  40. 

And  the  extension  of  time  must  be  obtained  within  that  time.  Ragar  v.  Tilford, 
Breese  (Beecher's  Ed.),  407  ;  Frink  v.  Phelps,  4  Scam.  581. 

7.  The  omission  to  file  the  transcript  of  the  record  in  a  cause  in  which  a  writ  of 
error  has  been  sued  out,  within  the  first  two  days  of  the  term,  is  not  ground  for 
dismissing  the  suit,  but  a  rule  may  be  taken  upon  the  clerk  of  the  court  below  to 
make  return  to  the  writ  of  error.    Strong  v.  Allen,  40  111.  43. 
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special  application,  may  order  a  cause  to  be  placed  upon  the 
hearing  docket. 

EEMOVING    EECOEDS. 

15.  No  person  shall  remove  from  the  office  of  the  clerk  any 
record  of  this  court,  except  upon  special  leave  granted  for  that 
purpose.8  No  record  shall  be  taken  from  the  files  of  the  court, 
except  on  application  therefor  to  the  clerk  or  his  deputy ;  and 
it  is  made  the  duty  of  the  clerk  to  report^  promptly  to  the 
court  every  violation  of  this  rule.  The  clerk  shall  be  held 
responsible  for  the  safe  keeping  and  production  of  the  records. 
Application  for  leave  to  remove  records  may  be  considered  at 
any  time  in  the  discretion  of  the  court. 

ASSIGNMENT   OF   EEEOES.9 

16.  The  appellant  or  plaintiff  in  error  shall,  in  all  cases, 
assign  errors  at  the  time  of  filing  his  record  in  this  court,  and, 
on  failing  to  do  so,  the  case  may  be  dismissed ;  but  other  errors 
may  be  assigned  after  the  filing  of  the  record,  by  leave  of  the 
court.  The  appellee  or  defendant  in  error  shall  have  the  right 
to  assign  cross  errors10  within  two  days  after  the  record  is  filed 
in  this  court,  and  not  afterwards  without  special  leave  of  the 
court.  The  assignment  of  errors  and  cross  errors  must  be 
written  upon  or  attached  to  the  record.11 

ORIGINAL  ACTIONS. 

17.  In  proceedings  in  original  actions  relating  to  the  reve- 
nue, the  process,  or  notice  of  a  motion,  shall  be  served  on  the 

8.  Withdrawing  recoiris  from  the  files— for  purpose  of  amendment.  See  Rawleyv. 
Hughes,  40  111.  71 ;  Bivard  v.  Walker,  ib.  120.  To  prepare  the  ease  for  trial.  Bond  etux. 
v.  Lockivood,  ib .  119.  On  dismissal  of  appeal,  use  of  the  record  for  purposes  of  a 
writ  of  error.  See  Brooks  v.  Town  of  Jacksonville,  1  Scam.  568  ;  Carson  v.  Merle,  3 
Scam.  168  ;  Lee  v.  Hicks,  3  Scam.  169  ;  Frink  v.  Phelps,  4  Scam.  581. 

Note.— Joinder  in  error.  Section  79  of  the  act  of  1872,  entitled  "an  act  in 
regard  to  practice  in  courts  of  record,"  which  will  be  in  force  on  the  first  day 
of  July,  1872,  provides  that  "  No  judgment,  decree  or  order  shall  be  reversed  by  the 
Supreme  Court  upon  appeal  or  writ  cf  error,  for  want  of  a  joinder  in  error  ;  but 
upon  error  being  assigned,  if  the  opposite  party  does  not  plead  in  proper  time,  the 
cause  shall  be  treated  as  if  error  had  been  joined." 

9.  See  Rule  1,  as  to  requirement  for  assignment  of  errors  on  an  application  for 
a  supersedeas . 

10.  Cross  errors  are  not  necessary  on  an  appeal  from  a  decree  in  chancery,  in 
order  to  bring  the  whole  case  before  the  court.    Carter  v.  Moses,  40  111.  55. 

11.  Where  the  errors  had  been  assigned  upon  the  abstract  and  brief,  the  court 
refused  to  dismiss  the  suit  for  non-compliance  with  the  rule  requiring  the  assign- 
ment to  be  on  the  record,  on  condition  it  was  complied  with  at  once.  Gibbs  et  al. 
v.  Blackwell  et  al.  40  111.  51. 

Where  an  amended  transcript  of  the  record  is  filed,  it  is  regarded  as  a  part  of  the 
original  transcript,  and  an  assignment  of  errors  on  such  original  record  is  sufficient. 
Anon.  ib.  53.  * 
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defendant  at  least  twenty  days  before  the  first  day  of  the  term. 
If  there  shall  not  be  twenty  days  between  the  day  of  service 
and  the  first  day  of  the  term,  the  cause  may  be  continued  on 
the  application  of  the  defendant. 

18.  In  such  original  actions,  if  a  declaration  setting  forth 
the  cause  of  action  shall  not  be  filed  at  least  twenty  days  before 
the  first  day  of  the  term,  the  cause  may  be  continued  on  the 
application  of  the  defendant. 

MANDAMUS. 

19.  Before  an  application  for  a  writ  of  mandamus  will  be 
heard  by  this  court,  the  applicant  must  show  that  all  the  par- 
ties interested  in  the  subject  matter  to  be  reached  or  affected 
by  the  issuance  of  the  writ,  have  been  notified  in  writing  of 
the  time  and  place  of  the  intended  application,  at  least  ten 
days  previous  thereto,  unless  the  court,  for  special  reasons, 
shall  otherwise  direct. 

AGEEED   CASES. 

20.  No  judgment  will  be  pronounced  in  any  agreed  case 
placed  upon  the  records  of  this  court,  unless  an  affidavit  shall 
be  filed,  setting  forth  that  the  matters  presented  by  the  record 
were  litigated  in  good  faith  about  a  matter  in  actual  contro- 
versy between  the  parties,  and  that  the  opinion  of  this  court  is 
not  sought  with  any  other  design  than  to  adjudicate  and  settle 
the  law  relative  to  the  matter  in  actual  controversy  between 
the  parties  to  the  record. 


21.  Motions  may  be  made  immediately  after  the  decisions 
of  the  court  are  announced,  but  at  no  other  time,  unless  in 
case  of  necessity,  or  in  relation  to  a  cause  when  called  in  course. 

22.  Motions  are  to  be  made  by  the  attorneys  in  the  follow- 
ing order :  First,  by  the  Attorney  General ;  next,  by  the  old- 
est practitioner  at  the  bar,  and  so  on  to  the  youngest. 

23.  All  special  motions  shall  be  in  writing  and  filed  with 
the  clerk,  together  with  the  reasons  in  support  thereof,  at  least 
one  day  before  they  shall  be  submitted  to  the  court.12  Objec- 
tions to  motions  must  also  be  in  writing ;  oral  arguments  will 
not  be  heard. 

12.    Special  motions  are  not  considered  by  the  court  until  the  day  following  that 
upon  which  they  are  entered.    United  States  Express  Co.  v.  Bedbury,  40  111.  122. 
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24.  When  a  motion  is  intended  to  be  based  on  matters 
which  do  not  appear  by  the  record,  the  facts  must  be  disclosed 
and  supported  by  affidavit.13 

SECURITY   FOR   COSTS. 

25.  Upon  filing  an  affidavit  that  any  plaintiff  in  error  is 
not  a  resident  of  this  State,  and  that  no  bond  for  costs  has 
been  filed,  a  rule  shall  be  entered  against  him,  of  which  he 
shall  take  notice,  to  show  cause  why  the  writ  shall  not  be 
dismissed.14 

ABSTRACTS. 

26.  In  all  cases,  the  party  bringing  a  cause  into  this  court 
shall  furnish  a  complete  abstract  or  abridgment  of  the  record 
therein,  referring  to  the  appropriate  pages  of  the  record  by 
numerals  on  the  margin,  and  shall  cause  such  abstract  to  bfi 
printed,  in  a  neat  and  workmanlike  manner,  with  small  pica 
type  and  leaded  lines,  on  one  side  only,  upon  white  foolscap 
paper,  leaving  a  margin  at  least  two  inches  in  width  on  the 
left  hand  side  of  each  sheet.  Ten  copies  of  such  printed 
abstract  shall  be  filed  in  each  case,  one  for  each  of  the  judges, 
one  for  the  defendant  in  error  or  appellee,  one  for  the  reporter, 
and  one  to  be  filed  with  the  record. 

27.  The  defendant's  counsel  shall  be  permitted,  if  he  is  not 
satisfied  with  the  abstract  or  abridgment  furnished  by  the 
plaintiff's  counsel,  to  furnish  each  of  the  justices  of  this  court 
with  such  further  abstracts  as  he  shall  deem  necessary  to  a 
full  understanding  of  the  merits  of  the  cause.15 

13.  A  suggestion  of  diminution  of  record,  as  the  basis  for  an  application  for  a 
writ  of  certiorari,  should  be  supported  by  affidavit  showing  the  fact  of  diminution, 
where  the  fact  does  not  appear  from  the  face  of  the  record  itself.  Von  Glahn  v. 
Von  Glahn,  40111.  73. 

A  motion  for  an  extension  of  time  for  filing  a  transcript  of  the  record  in  this 
court,  must  be  in  writing  and  supported  by  affidavit.  Webster  et  al.  v.  Pierce  el  al. 
ib.  39. 

14.  Waiver  by  delay.  Where  a  defendant  in  error  has  filed  a  plea  of  release  of 
errors,  and  an  issue  is  made  up  thereon,  and  a  verdict  upon  the  issue  is  certified 
back  to  this  court,  and  action  taken  thereon,  it  is  too  late  to  object  that  the  plain- 
tiff in  error  was  a  non-resident,  and  had  failed  to  file  a  bond  for  costs  prior  to  the 
suing  out  of  the  writ  of  error.    Buckman  v.  Allwood,  40  111.  128. 

It  solvency  of  plaintiff  in  error.  Where  it  appears  the  plaintiff  in  error  has  no 
property  out  of  which  the  costs  of  suit  can  be  collected,  he  will  be  ruled  to  give 
security  therefor.  Parr  v.  Van  Home,  ib.  122.  And  where  a  writ  of  error  was  sued 
out  by  an  administrator,  and  it  appeared  that  the  estate  of  the  intestate  was 
utterly  insolvent,  a  rule  was  entered,  requiring  the  plaintiff  to  show  cause  why  he 
should  not  give  security  for  costs.    Phelps,  Admr.  v.  Funkhouser,  ib.  27. 

15.  Of  the  costs  where  the  defendant  files  an  additional  abstract,  see  Phelps, 
Admr..  v.  Funkhouser,  40  111.  27. 
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BEIEFS. 

28.  Printed  briefs  will  be  required  in  all  cases/6  whether 
argued  orally,  in  full  or  in  part  only,  or  when  submitted  on 
briefs  without  oral  argument.  The  briefs  required  should  con- 
tain a  short,  clear  statement  of  the  points,  and  the  authorities 
in  support  thereof;  and  in  citing  cases  from  published  reports, 
counsel  will  be  required  not  only  to  give  the  book  and  page, 
but  also  the  names  of  the  parties  as  they  appear  in  the  title  of 
the  reported  case ;  and  the  names  of  counsel  filing  brief  or 
abstract  must  appear  to  the  same.  But  the  filing  of  a  printed 
brief  shall  not  preclude  the  party  from  filing  full  printed  or 
written  arguments  in  support  of  his  brief  of  points  and  authori- 
ties, provided  he  does  so  within  the  time  his  printed  brief  is 
required  to  be  filed. 

29.  Ten  copies  of  the  briefs  must  be  filed  in  each  case,  one 
for  each  of  the  judges,  one  for  the  opposite  party,  one  for  the 
reporter,  and  one  to  be  filed  with  the  record. 

DOCKETING  AND  HEARING. 

30.  Causes  in  which  the  people  are  a  party,  and  in  which 
they  have  a  direct  interest  in  the  decision,  shall  be  placed  at 
the  head  of  the  docket ;  all  other  cases  shall  be  docketed  and 
called  for  argument  in  the  order  in  which  the  records  shall 
have  been  filed  with  the  clerk. 

CALL  OF  DOCKET — EXPIRATION  OF  RULES. 

31.  The  civil  docket  shall  be  called  numerically,  and  the 
causes  shall  be  argued,  continued,  or  otherwise  disposed  of, 
as  they  are  called,  unless,  for  good  cause  shown,  they  be 
placed  at  the  foot  of  the  docket ;  all  unexpired  rules  will  ter- 
minate upon  the  call  of  the  cause  for  hearing  :  Provided,  That 
if  the  court  shall  give  time  to  either  party  without  the  consent 
of  the  other,  the  cause  shall  not  lose  its  precedence  on  the 
docket. 

CALL   OF   DOCKET — TIME   OF   FILING   ABSTRACTS   AND    BRIEFS. 

32.  Hereafter,  in  the  Northern  and  Central  Divisions,  the 
call  of  the  docket  will  commence  with  the  second  week  of  the 
term,  and  in  the  Southern  Division  on  the  third  day  of  the 
term,  and  twenty  cases  per  day  will  be  subject  to  call.  The 
abstract  and  brief  of  plaintiff  in  error  or  appellant,  must  be 
filed  in  the  clerk's  office  one  day  before  the  day  when  a  cause 

16.  Printed  briefs  must  be  filed,  even  though  there  be  a  printed  argument,  unless 
the  points  are  clearly  and  separately  set  down  in  the  argument,  with  the  authori- 
ties in  support  thereof  immediately  following.  Gillespie  v.  Rout,  40  111.  58. '  But  the 
filing  of  a  written  argument  will  not  dispense  with  the  necessity  of  a  printed  brief. 
Gochenour  v.  Mowry,  ib.  57. 
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stands  subject  to  call,  and  in  the  event  that  either  the  abstract 
or  brief  is  not  filed  within  the  prescribed  time,  the  judgment  or 
decree  of  the  court  below  will,  on  the  call  of  the  docket,  be 
affirmed.  The  defendant  in  error  or  appellee,  in  case  he  does 
not  argue  orally,  can  file  a  brief  within  ten  days  after  the  time 
fixed  for  filing  the  brief  of  plaintiff  in  error  or  appellant,  and 
the  latter  can  have  ten  days  for  a  reply,  at  the  expiration  of 
which  time  the  cause  will  stand  for  decision,  and  no  further 
arguments  will  be  received.  , 

EFFECT  OF  FAILURE  TO  FILE   BRIEFS  IN  TIME. 

33.  If  the  defendant  in  error,  or  appellee,  fails  to  file  his 
brief  within  the  prescribed  ten  days,  the  judgment  or  decree 
will  be  reversed  pro  forma,  unless  the  court,  on  examination  of 
the  record,  shall  deem  it  proper  to  decide  the  case  upon  its 
merits. 

ORAL  ARGUMENT. 

34.  Oral  argument  will  be  heard  on  the  calling  of  a  cause 
upon  the  regular  call  of  the  docket,  on  behalf  of  the  appellant 
or  plaintiff  in  error,  if  he  shall  have  complied  with  the  rule 
in  regard  to  filing  printed  abstracts  and  briefs ;  and  on  behalf 
of  the  appellee  or  defendant  in  error,  if  he  shall  have  filed  his 
printed  brief  on  or  before  the  day  preceding  the  calling  of  the 
cause.  Where  a  cause  shall  be  argued  orally  in  behalf  of 
either  party,  printed  or  written  argument  in  addition  to  his 
brief  will  not  be  received  from  such  party,  unless  the  same 
shall  have  been  filed  within  the  time  prescribed  in  this  rule  for 
the  filing  of  his  printed  brief. 

35.  Oral  argument  will  not  be  heard  upon  any  motion  ; 
nor  upon  the  rehearing  of  a  cause,  unless  specially  directed  by 
the  court.17 

36.  The  time  allowed  for  each  oral  argument  shall  be 
restricted  to  one  hour,  unless  otherwise  specially  permitted. 

DAMAGES  ON   DISMISSING  APPEALS. 

37.  When  appeals  from  decrees,  judgments  or  orders  for 
the  recovery  of  money,18  are  dismissed  by  this  court  for  want 
of  prosecution,  or  for  failing  to  file  authenticated  copies  of 

17.  Oral  argument  is  not  permitted  upon  a  motion  for  an  alternative  writ  of 
mandamus  ;  but  upon  the  return  to  the  alternative  writ  being  made,  oral  argument 
is  allowed  as  in  other  cases.    Anon.  40  111.  128, 

18.  Damages  are  allowable,  under  the  fifty-seventh  section  of  the  '.«  practice  " 
act.  upon  dismissing  an  appeal  for  want  of  prosecution,  taken  by  the  defendant 
from  a  decree  of  foreclosure  of  a  mortgage,  which  found  the  amount  due,  and 
directed  a  sale  of  the  premises,  although  there  was  no  decree  in  personam  against 
the  defendant  for  the  payment  of  the  money.    Colby  et  al.  v.  Small,  40  111.  42. 
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records,  as  required  by  law/9  the  court  will  award  damages 
against  the  appellant,  at  ten  per  cent  upon  the  amount  recov- 
ered in  the  court  below,  if  it  be  less  than  one  hundred  dollars, 
and  at  five  per  cent  upon  the  amount  of  such  recovery  if  it 
equals  or  exceeds  tthat  sum. 

REHEARINGS20 TIME  AND   MANNER  OF  APPLICATION. 

38.  The  manner  of  applying  for  a  rehearing  shall  be  as 
follows  :  Within  fifteen  days  after  an  opinion  is  filed,  a  party 
desiring  a  rehearing,  shall  give  actual  notice  in  writing  to  the 
opposite  party,  or  to  his  attorney,  of  his  intention  to  make 
such  application,  and,  within  thirty  days  after  the  filing  of  the 
opinion,  shall  place  on  file  in  the  clerk's  office  ten  printed 
copies  of  the  petition. 

39.  Application  for  a  rehearing  of  any  cause  shall  be  made 
by  petition  to  the  court,  signed  by  counsel,  briefly  stating  the 
grounds  for  a  rehearing,  and  the  authorities  relied  on  in  sup- 
port thereof.  When  a  rehearing  is  granted,  notice  shall  be 
given  to  the  opposite  party  of  the  time  when  such  rehearing 
will  be  had. 

REHEARING — SUPERSEDEAS — STAY  OF  PROCEEDINGS. 

40.  Any  two  of  the  justices  of  this  court  may,  in  vacation, 
issue  an  order  which  shall  operate  as  a  supersedeas  in  any  case 
which  has  been  submitted  to  this  court  for  hearing  and  judg- 
ment, whenever  a  reargument  of  the  same  shall,  in  their  opin- 
ion, be  advisable. 

41.  Where  an  opinion  in  any  case  is  filed  in  vacation,  and 
a  petition  for  a  rehearing  shall  be  presented  to  either  of  the 
justices  of  this  court,  if  he  shall  certify  that  there  is  probable 
grounds  for  granting  a  rehearing,  all  further  proceedings  author- 
ized by  the  judgment  of  this  court,  shall  be  stayed  until  the 
next  term  of  the  court  in  the  division  in  which  the  judgment 
shall  have  been  rendered. 

EXECUTIONS. 

42.  Upon  the  affirmance  of  judgments,  executions  may 
issue  at  the  option  of  the  party,  from  this  court,  or  if  such 
party  so  elect,  a  writ  of  procedendo  shall  be  issued  to  the  court 

19.  Upon  what  the  motion  to  dismiss  may  be  based,  in  order  to  show  an  appeal 
was  taken.    See  The  People  v.  Public  Officers,  4  Gilm.  141. 

20.  An  oral  motion  for  a  rehearing  is  not  necessary.  The  filing  of  the  petition 
and  docketing-  the  cause,  after  due  notice  given,  is  sufficient  to  bring  the  matter 
before  the  court.  Anon.  40  111.  125.  An  answer  to  a  petition  for  a  rehearing  is  not 
allowable.  lb.  130.  Nor  will  affidavits  be  received  upon  such  application.  Boyn- 
ton  v.  Champlin,  ib.  64.    Or  a  suggestion  of  diminution  of  record.    lb. 
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below,  upon  the  payment  by  the  successful  party  of  the  costs 
made  by  him  in  this  court. 

LICENSING  ATTOENEYS — EXAMINATION. 

43.  Every  applicant  for  license  to  practice  law  in  the  courts 
of  this  State  will  be  required  to  appear  before  the  Supreme 
court  at  one  of  its  regular  terms  in  any  of  the  grand  divisions, 
and  then  and  there,  in  open  court,  be  examined  by  the  court 
touching  his  qualifications  as  an  attorney  and  counselor  at  law, 
and  shall  also  then  and  there  present  to  the  court  a  certificate 
from  some  court  of  record  of  the  county  in  which  such  appli- 
cant resides,  of  good  moral  character.  Provided,  however,  it 
shall  be  a  requisite  of  such  examination  that  such  applicant 
shall  have  pursued  a  regular  course  of  law  studies  in  the  office 
of  some  lawyer  in  general  practice,  for  at  least  two  years,  of 
which  fact  he  shall  satisfy  the  court  by  the  certificate  of  such 
lawyer  and  his  own  affidavit.  Provided,  further,  that  the  time 
employed  at  any  law  school  as  a  law  student,  shall  be  consid- 
ered as  part  of  the  two  years,  of  which  the  court  shall  be  satis- 
fied in  the  manner  above  specified.  Thursday  and  Friday  of 
the  first  week  of  each  term,  shall  be  the  days  on  which  such 
examination  shall  be  had. 

LICENSING  ATTORNEYS  FROM  OTHER  STATES. 

44.  Any  application  for  admission  to  the  Bar,  based  upon  a 
license  granted  in  another  State,  must  be  made  in  term  time,  by 
motion  of  some  attorney  of  this  court,  made  in  open  court ; 
and  no  applicant  will  be  admitted  upon  such  license  without 
examination,  except  it  appear  to  the  court  by  affidavit,  or  oth- 
erwise, that  in  the  State  in  which  the  license  was  issued,  a 
course  of  study  was  required  at  least  equal  to  that  prescribed 
in  this  State  by  the  preceding  rule ;  or  the  applicant  has  been 
engaged  in  active  practice  for  a  period  of  two  years,  under  such 
license. 

LICENSES — BY  WHOM  ISSUED. 

45.  Licenses  which  may  be  granted  upon  such  applications, 
shall  be  issued  by  the  clerk  of  the  grand  division  in  which  the 
order  of  admission  shall  be  made. 

BLANK   LICENSES CLERK'S  FEES. 

46.  The  clerk  of  each  grand  division  shall  furnish  .blank 
licenses  for  the  admission  of  attorneys  and  counselors  at  law, 
printed  upon  parchment,  with  appropriate  vignette,  and 
licenses  shall  only  be  issued  upon  such  blanks,  to  be  furnished 
by  said  clerks  ;  the  clerks  aforesaid  shall  be  allowed  to  charge 
each  attorney  admitted,  five  dollars  for  said  blank,  including 
the  fee  for  enrolling  the  name  of  said  attorney  on  the  roll 
of  attorneys  in  his  office. 
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LIBRARY. 

47.  The  librarians  of  the  law  libraries  attached  to  this 
court  shall  not  permit  any  person,  except  those  authorized  by 
these  rules,  or  by  the  laws  of  the  State,  to  take  from  the  rooms 
of  this  court  any  book  or  books  belonging  to  said  libraries, 
without  the  consent  of  the  court  being  first  obtained  for  that 
purpose ;  and  if  any  person  not  so  authorized  shall  take  away 
a  book  without  such  consent,  such  person  shall  be  consid- 
ered in  contempt  of  the  court,  and  may  be  fined  at  the  discre- 
tion of  the  court. 

48.  Books  may  be  taken  from  the  library  in  the  Central 
Grand  Division  upon  the  written  order  of  a. judge  of  the 
United  States  Circuit  or  District  Court. 

49.  The  books  of  the  law  libraries  shall  not  be  marked  or 
underlined  with  pen  or  pencil,  nor  shall  the  pages  of  the  same 
be  folded  down.  The  librarian  shall  adopt  such  rules  as  to 
the  safe  keeping  of  the  books  as  they  may  deem  expedient. 

clerks'  fees. 

50.  There  shall  be  advanced  by  the  party  filing  the  tran- 
script of  the  record  from  the  court  below,  in  this  court,  in  any 
of  the  several  grand  divisions,  at  the  time  of  filing  the  same, 
the  sum  of  five  dollars ;  and  there  shall  be  advanced  by  the 
party  filing  abstracts  in  any  such  cases,  at  the  time  of 
filing  the  same,  the  further  sum  of  five  dollars,  both  said  sums 
to  apply  on  account  of  the  taxable  fees  to  the  clerk. 

51.  In  the  Northern  Grand  Division,  the  clerk  shall  not  be 
allowed  any  fee  for  abstracts,  except  the  fee  allowed  by  law  for 
filing  the  same. 

52.  The  clerks  in  the  Central  and  Southern  Grand  Divis- 
ions shall  be  allowed  a  fee  upon  abstracts  filed  in  this  court  in 
said  divisions,  respectively,  for  the  full  amount  thereof,  at  the 
present  mode  of  taxation,  less  twenty  cents  for  each  one  hun- 
dred words  of  one  copy  of  said  abstracts,  to  be  allowed  the 
party  for  printing  the  same;  but  in  no  case  shall  the  clerk's 
fees  for  such  abstracts,  as  provided  in  this  rule,  exceed  the  sum 
of  twenty-five  dollars. 

ABSTRACTS — TAXED  AS   COSTS. 

53.  Upon  printed  abstracts  being  furnished,  in  any  of  the 
several  grand  divisions,  in  conformity  to  the  rules  of  this  court, 
it  shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee,  at  the 
rate  of  twenty  cents  for  each  one  hundred  words  of  one 
copy  of  such  abstract,  against  the  unsuccessful  party  not  fur- 
nishing such  abstracts,  as  costs  to  be  recovered  by  the  success- 
ful party  furnishing  the  same ;  and  in  addition  thereto,  there 
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shall  be  taxed  as  costs,  in  cases  in  the  Central  and  Southern 
Grand  Divisions,  against  the  unsuccessful  party  such  fees  for 
abstracts  as  are  allowed  to  the  clerks  of  the  two  last  named 
divisions,  under  the  preceding  rule. 

FORMER  RULES  RESCINDED. 

54.  The  foregoing  fifty-three  rules  are  adopted  as  a  revised 
code  of  rules  of  this  court,  and  all  rules1  adopted  prior  to  this 
revision  are  rescinded. 


NOTICE   BY   PUBLICATION NON-RESIDENT   DEFENDANTS,    ETC. 

Note  :  The  Reporter  is  directed  by  the  court  to  state,  that 
on  the  first  day  of  July,  1872,  Rule  8  of  the  foregoing  revision 
will  be  superseded  by  the  eighty-sixth  section  of  the  act  entitled 
"an  act  in  regard  to  practice  in  courts  of  record,"  approved 
February  22,  1872,  which  is  as  follows : 

"  When  any  plaintiff  in  error  shall  file  in  the  office  of  the 
clerk  of  the  Supreme  Court  an  affidavit  showing  that  any 
defendant  resides  or  hath  gone  out  of  this  State,  or  on  due 
inquiry  can  not  be  found,  or  is  concealed  within  this  State,  so 
that  process  can  not  be  served  upon  him,  and  stating  the  place 
of  residence  of  such  defendant,  if  known,  and  also  the  place  of 
residence  of  the  attorney  who  appeared  in  the  cause  in  the 
court  to  which  the  writ  is  directed,  or  that  upon  diligent 
inquiry  their  places  of  residence  can  not  be  ascertained,  the 
clerk  of  the  Supreme  Court  shall  cause  publication  to  be  made 
in  some  newspaper  published  in  the  county  in  which  his  office 
is  kept,  containing  notice  of  the  pendency  of  such  suit,  the 
names  of  the  parties  thereto,  the  title  of  the  court,  and  the 
time  and  place  of  the  return  of  summons  in  the  case ;  and  he 
shall  also,  within  ten  days  of  the  first  publication  of  such  notice, 
send  a  copy  thereof  by  mail,  'addressed  to  such  defendant  and 
attorney  whose  places  of  residence  are  stated  in  such  affidavit. 
The  certificate  of  the  clerk  that  he  has  sent  such  notice  in 
pursuance  of  this  section,  shall  be  evidence." 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN  GRAND  DIVISION. 


SEPTEMBER    TERM,    1870. 


George  A.  Buck 

v. 

Rufus  K.  Del  afield,   Executor. 


1.  Tax  title — necessity  of  supporting  the  deed  by  a  judgment  and  pre- 
cept. In  a  suit  in  chancery  to  foreclose  a  mortgage  against  the  mortgagor 
and  the  grantee  of  the  equity  of  redemption,  the  latter  relied  upon  a  tax 
title  to  prevent  a  foreclosure ;  but  on  the  hearing  produced  only  a  tax  deed, 
without  judgment  or  precept:  Held,  the  court  properly  decreed  a  fore- 
closure. 

2.  Foreclosure — distribution  of  surplus.  In  a  suit  to  foreclose  a  mort- 
gage against  the  mortgagor,  who  has  parted  with  his  interest  in  the  premi- 
ses, it  is  error  to  order  any  surplus  that  may  remain  on  a  sale,  after  payment 
of  the  mortgage,  to  be  paid  over  to  the  mortgagor.  The  surplus  should  be 
ordered  to  be  brought  into  court,  in  order  that  its  proper  distribution  may 
be  directed. 
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Opinion  of  the  Court. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

The  opinion  states  the  case.  ' 

Messrs.  Kandall  &  Fuller,  for  the  appellant. 

Mr.  G.  D.  A.  Parks,  Mr.  W.  I.  Culver  and  Mr.  E.  S. 
Holbrook,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  to  foreclose  a  mortgage,  brought  against  the 
mortgagor  and  the  grantee  of  the  equity  of  redemption.  The 
latter  set  up  in  his  answer  that  he  had  a  tax  title  on  the  land, 
but  on  the  hearing  oifered  only  a  tax  deed,  without  judgment 
or  precept,  and  the  court  properly  decreed  a  foreclosure.  The 
only  error  in  the  record  is,  that  the  court  ordered  any  surplus 
that  might  remain  on  the  sale,  after  payment  of  the  mortgage, 
to  be  paid  over  to  the  mortgagor,  who  seems  to  have  parted 
with  his  interest  in  the  premises.  The  decree  should  be  so 
modified  as  to  order  the  surplus  to  be  brought  into  court, 
which  will  then  decide  upon  its  distribution  ;  and  for  this  pur- 
pose the  decree  is  reversed  and  the  cause  remanded. 

'  Decree  reversed. 
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The  People  of  the  State  of  Illinois  ex  rel. 
Ernest  W.  Wider  et  al. 


v. 
Timothy    Canty. 


1.  Constitutional  law — power  to  create  a  debt  against  a  city  without  its 
consent — act  of  1867,  "  to  establish  a  police  force  for  the  city  of  East  St.  Louis," 
The  decision  in  the  case  of  Lovingston  v.  Wider  et  al.  53  111.  302,  holding  the 
act  of  1867,  providing  for  the  appointment  of  police  commissioners  for  the 
city  of  East  St.  Louis  to  be  unconstitutional,  so  far  as  it  authorizes  such 
commissioners  to  issue  certificates  of  indebtedness  against  the  city  without^ 
its  consent,  is  adhered  to. 

2.  City  marshal  of  the  city  of  East  St.  Louis — legality  of  his  appoint- 
ment. The  city  council  of  the  city  of  East  St.  Louis  have  power,  under  the 
city  charter  of  1869,  to  appoint  a  marshal  for  the  city,  who,  as  the  executive 
officer  of  the  city  court,  is  authorized  to  execute  all  process  issuing  there- 
from. This  power  in  the  city  council  exists  independently  of  any  question 
relating  to  the  constitutionality  of  the  act  of  1867  providing  for  the  organi- 
zation of  a  police  force  in  that  city  without  the  intervention  of  the  corpo- 
rate authorities,  because,  even  if  the  two  acts  are  in  conflict  in  that  regard, 
the  act  of  1869,  being  the  later  expression  of  the  legislative  will,  must  pre- 
vail. 

3.  Final  judgment  on  demurrer — in  proceedings  by  quo  warranto.  In 
a  proceeding  by  information  in  the  nature  of  a  quo  warranto,  on  a  demurrer 
to  the  return  thereto  being  overruled,  no  leave  being  asked  to  traverse  the 
return  or  to  amend  the  information,  it  is  proper  to  render  final  judgment 
for  the  defendant. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

At  the  August  term,  1870,  of  the  court  below,  upon  leave, 
an  information  was  filed  by  the  State's  attorney,  in  the  nature 
of  a  quo  warranto,  in  which  it  was  alleged  that  Ernest  W.  Wider, 
Henry  Schall  and  R.  L.  Barrowman,  were  at  that  time  the 
acting  and  duly  qualified  police  commissioners  of  the  city  of 
East  St.  Louis,  having  been  appointed  as  such  under  the  act 
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Statement  of  the  case. 

of  February  25,  1867,  entitled  "  an  act  to  establish  a  police 
force  for  the  city  of  East  St.  Louis." 

It  was  further  alleged,  that  said  corrimissioners,  acting  under 
the  law  of  1867,  and  the  act  of  March  28,  1869,  amendatory 
thereof,  had  appointed  a  sufficient  police  force,  and  exercised 
all  the  police  power  of  said  city. 

The  information  further  states  that  Timothy  Canty,  well 
knowing  the  premises,  had  unlawfully  usurped  police  powers 
in  said  city,  pretending  to  be  authorized  thereto  by  certain 
ordinances  of  the  city  council,  and  that  he  was  acting  under 
the  direction  of  the  mayor  of  the  city,  and  had  intruded  into 
the  office  of  police  officer,  made  arrests  and  undertaken  to  keep 
the  peace,  and  disregarded  the  orders  of  the  police  commission- 
ers, and,  in  every  respect,  held  himself  out  as  controlling  the 
police  force  of  the  city,  and  this  without  any  appointment  from 
said  board  of  police,  and  without  authority. 

The  defendant,  Canty,  in  his  return  to  the  information,  alleged 
that  under  the  act  of  March  26,  1869,  entitled  "  an  act  to 
reduce  the  charter  of  the  city  of  East  St.  Louis,  and  the  sev- 
eral acts  amendatory  thereto,  into  one  act,  and  to  revise  the 
same,"  the  city  council  had  power  to  make,  pass,  publish, 
amend  and  repeal  all  ordinances,  rules  and  sanitary  regulations, 
and  to  enforce  the  observance  of  all  such  ordinances,  for  the 
good  government,  peace  and  order  of  said  city,  and  to  punish 
the  violation  thereof  by  fines,  penalties  and  forfeitures.  The 
defendant  further  alleged  that  by  the  provisions  of  said  act  of 
1869,  the  city  council  were  authorized  to  appoint  a  marshal  for 
said  city,  who,  with  his  deputies,  should  be  the  executive  offi- 
cers of  the  city  court  of  said  city ;  and  that  such  court  was 
given  exclusive  jurisdiction  in  all  cases  arising  in  the  city 
under  the  charter,  or  any  by-law  or  ordinance  made  in  pursu- 
ance thereof. 

It  is  further  alleged  in  the  return,  that  on  the  second  day  of 
May,  1870,  the  city  council,  in  pursuance  of  the  authority  con- 
ferred upon  them  by  the  act  of  1869,  appointed  the  said  Canty 
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to  the  office  of  city  marshal,  and  that  he  was  duly  commis- 
sioned and  qualified  as  such ;  and  that  his  acts  in  the  exercise 
of  the  powers  and  performance  of  the  duties  of  that  office, 
were  the  supposed  usurpations  of  office  in  said  information 
alleged. 

The  defendant  also  averred  that  the  said  supposed  police 
commissioners  had  wholly  failed  to  exercise  police  powers  in 
said  city,  and  to  provide  a  police  for  the  same  for  more  than 
forty  days  then  last  past. 

To  this  return  a  demurrer  was  filed,  which  was  sustained  to 
the  information,  and  the  proceeding  dismissed,  with  costs. 

Thereupon,  the  relators  appealed. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellants. 

We  respectfully  ask  the  court  to  review  their  decision  in  the 
case  of  Lovingston  v.  Wider  et  al.  53  111.  302,  involving  the 
question  of  the  constitutionality  of  the  act  of  1867,  under 
which  the  police  commissioners  of  the  city  of  East  St.  Louis 
claim  to  act. 

The  ruling  in  that  case,  that  the  provisions  of  the  act,  in 
attempting  to  confer  upon  the  commissioners  the  power,  in  a 
certain  contingency,  to  issue  certificates  of  indebtedness  against 
the  city,  was  unconstitutional,  seems  to  have  been  based  upon 
the  case  of  McCagg  v.  The  Mayor  ete.  of  Chicago,  51  111.  17. 

"We  insist  the  questions  arising  under  the  act  of  1867  are 
quite  different  from  those  presented  in  the  McCagg  case.  In 
that  case,  the  tax  indirectly  imposed  upon  the  city  of  Chicago, 
without  the  assent  of  the  city,  was  exclusively  for  a  municipal 
purpose,  and  that  of  an  ornamental  character  merely,  and  the 
court  may  have  properly  considered  the  fifth  section  of  the 
ninth  article  of  the  constitution  (of  1848)  as  a  limitation  on 
the  legislature  to  vest  the  power  of  taxation  for  corporate  pur- 
poses elsewhere  than  in  the  corporate  authorities  themselves. 

But  under  this  act,  in  the  Lovingston  case,  there  was  no 
question  of  taxation  at  all.  No  new  tax  is  proposed,  as  was 
indirectly  attempted  in  the  McCagg  case,  and  also  in  the  case 
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of  Harward  v.  The  St.  Clair  and  Monroe  Levee  and  Drainage 
Co.  51  111.  130.  The  city  of  East  St.  Louis  had  previously  main- 
tained its  police  force,  and  it  was  to  do  the  same  thing  there- 
after. The  board  of  police,  however,  were  to  disburse  the 
necessary  fund,  and  were  to  estimate  the  probable  amount.  It 
was  to  be  paid,  by  the  express  language  of  the  law,  out  of  the 
general  fund.  Sec.  16,  Act  1867 — Private  Laws,  vol.  2,  p.  483 ; 
City  of  East  St.  Louis  v.  Wider,  46  111.  351. 

The  objection  that  the  power  of  estimate  was  unlimited,  and 
therefore  conferred  power  of  unlimited  taxation,  is  not  tenable, 
as  an  unreasonable  demand  would  have  entitled  the  city  coun- 
cil to  refuse  compliance,  and  would  have  entitled  it  to  remedial 
action  by  the  courts.  The  salaries  were  fixed  by  law,  the  num- 
ber of  officers  prescribed  by  law,  and  of  course  the  city  council 
would  never  have  been  compelled  by  the  courts  to  make 
unreasonable  allowances.  The  idea  that  these  police  commis- 
sioners were  levying  taxes  upon  the  people  for  municipal  pur- 
poses, seems  to  rest,  when  the  law  is  properly  construed,  upon 
no  practical  foundation.  This  part  of  the  law  is  an  exact  copy 
of  a  similar  act  passed  by  the  legislature  of  Missouri.  Section 
15  of  act  creating  a  Board  of  Police  Commissioners  for  the 
city  of  St.  Louis,  March  27,  1861.  And  no  question  has  ever 
been  made,  in  spite  of  great  party  opposition  at  the  time,  as  to 
the  power  of  said  commissioners  to  issue  scrip. 

But  the  case  of  Lovingston,  instead  of  being  embraced  by 
the  decision  in  the  McCagg  case,  is  expressly  excluded  by  it. 
The  court  says :  "  There  nevertheless  may  be  cases  where  the 
legislature,  without  the  consent  of  the  corporate  authorities, 
might  impose  taxes,  local  in  their  character,  if  required  by  the 
general  good  government  of  the  State,  because  such  taxes 
would  not  be  merely  and  only  for  corporate  purposes."  The 
court  then  instance  the  establishment  of  a  police  force  for  a 
city.  "  But  the  tax  authorized  by  the  park  law,"  the  court 
continues,  "  is  for  a  purpose  purely  local  and  corporate,  having 
no  other  element  about  it.  The  park  commissioners  are  made 
mere  agents  to  supersede  the  proper  authorities  of  the  city, 
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who,  by  their  charter,  have  the  establishment,  control  and  gov- 
ernment of  the  parks  of  the  city." 

In  the  Lovingston  case,  all  the  police  power  of  the  city  had 
been  entirely  taken  away.  The  city  had  no  agents  left  to  exe- 
cute it.  The  State  government,  for  the  purpose  of  the  general 
good,  not  only  of  the  people  of  East  St.  Louis,  but  for  the 
people  at  large,  who  are  perhaps  more  interested  to  have  a 
proper  police  in  such  a  place  as  East  St.  Louis,  one  of  the 
greatest  thoroughfares  of  the  country,  than  the  local  and  float- 
ing inhabitants  of  the  place,  had  assumed  the  police  power, 
and  had  chosen  to  execute  it  by  its  own  officers,  who  were  to 
be  paid,  however,  by  the  city.  It  is  not  contended  and  never 
was  that  said  commissioners  were  municipal  officers.  They  are 
State  officers,  by  which  the  State  carries  its  will  into  effect,  as 
the  court  admits  in  the  McCagg  case  it  has  a  right  to  do,  when 
other  elements  than  merely  corporate  ones  are  present.  It  is 
not  a  case  of  transferring  proper  municipal  powers  to  strangers, 
as  the  court  seem  to  have  supposed,  but  a  case  where  the  State 
has,  under  the  universally  conceded  power  that  it  may  mould, 
modify  and  abolish  municipal  corporations  at  pleasure,  resumed 
the  police  power  in  its  own  hands,  and  has  assessed — if  the  idea 
of  taxation  should  still  be  held  applicable  to  the  transaction, 
which  we  can  hardly  believe — the  city  directly  for  the  expense 
of  such  State  police,  by  its  own  State  agents. 

The  McCagg  case,  so  far  from  supporting  the  decision  in  the 
Lovingston  case,  is,  in  its  reasoning,  subversive  of  it,  and  we 
present  it  as  the  strongest  authority  for  saying  that  the  law  in 
question  is  constitutional  throughout,  and  supports  the  informa- 
tion of  the  relators  and  appellants. 

But  should  the  court  adhere  to  the  ruling  in  the  Lovingston 
case,  still  we  insist  the  legality  of  the  board  of  police,  under 
the  act  of  1867,  is  not  affected  thereby.  The  expenses  are  to 
be  paid  in  the  first  place  by  the  city  council,  out  of  the  general 
fund  of  the  city. 

It  is  only  when  the  city  fails  to  do  so,  that  power  is  given 
by  the  act  to  issue  certificates.     This  power  the  supreme  court 
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has  declared  to  be  unconstitutional.  The  law  can  be  executed 
by  the  commissioners  applying  for  a  mandamus.  But  even  if 
no  provision  was  made  to  pay  the  expenses  at  all,  the  law  estab- 
lishing the  board  might  fail  for  want  of  officers  willing  to  exe- 
cute it,  but  would  not  be  unconstitutional ;  and  if  the  board 
would  defray  the  expenses  themselves,  or  if  public  spirited 
citizens  would,  it  could  be  carried  out  in  spite  of  want  of  sup- 
plies furnished  by  the  city  council.  We  say,  then,  that  giving 
this  decision  the  widest  scope,  it  decided  only  that  part  of  the 
law  in  question  to  be  unconstitutional  which  the  court  say  con- 
ferred the  power  of  taxation  on  the  commissioners,  who  are  not 
municipal  officers. 

In  the  McCagg  case  the  court  did  not  decide  the  law  appoint- 
ing the  park  commissioners  to  be  unconstitutional,  because  they 
expressly  say,  "  If  the  city  council,  which  has  power  to  issue 
bonds,  shall  pass  an  ordinance  directing  the  mayor,  comptrol- 
ler and  city  clerk  to  issue  those  bonds,  and  they  should  refuse, 
we  might  interfere  and  compel  them  by  mandamus  to  do  the 
required  act,"  thereby  clearly  recognizing  the  board  itself  as  a 
legal  body. 

Mr.  Wm.  H.  Underwood  and  Mr.  L.  H.  Hite,  for  the 

appellee. 

The  information  sets  out  the  claim  of  relators  to  exercise  all 
the  police  powers  of  the  city  of  East  St.  Louis,  under  certain 
acts  of  the  legislature  of  the  State  of  Illinois  alone,  and  charges 
generally  that  defendant  has  usurped  said  police  powers. 

The  defendant  sets  up  in  his  plea  the  city  charter  of  East  St. 
Louis,  together  with  his  appointment,  qualification  and  com- 
mission as  city  marshal  of- said  city,  and  denies  that  he  exer- 
cised any  police  powers  as  is  supposed  in  said  information, 
except  so  far  as  is  authorized  by  said  city  charter,  the  ordinances 
of  said  city  passed  in  pursuance  thereof,  the  orders  of  the  city 
court,  and  his  duties  as  such  city  marshal.  The  information  is  . 
wholly  indefinite  in  not  mentioning  any  particular  case  in  which 
said  defendant  had  exercised  police  powers. 
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The  court  properly  overruled  the  demurrer  to  said  plea, 
sustained  it  to  the  information,  and  as  the  relators  failed  to  ask 
leave  to  amend,  final  judgment  was  rendered  for  costs  against 
them. 

The  tenth  section  of  the  fourth  article  of  the  charter  of  the 
city  of  East  St.  Louis,  of  1869,  Private  Laws  1869,  Page  896, 
Vol.  1,  manifestly  relates  to  officers  elected  by  the  people  or 
appointed  by  the  city  authorities.  It  is  not  pretended  in  the 
information  that  the  said  relators  ever  made  to  the  city  coun- 
cil "  a  full  and  detailed  statement  of  their  receipts  and  expen- 
ditures three  weeks  before  annual  elections."  Neither  of  said 
police  acts  of  the  legislature  authorized  these  pretended  police 
commissioners  to  collect  money  for  said  city.  The  word 
"receipts"  in  said  section  10,  is  only  applicable  to  officers 
appointed  by  the  city  council  or  elected  by  the  people  of  said 
city,  or  by  the  police  officers  recognized  by  the  corporate 
authorities  of  said  city.  The  acts  of  February  22,  1867,  and 
of  March  27,  1869,  attempting  to  appoint  said  police  commis- 
sioners for  the  city  of  East  St.  Louis,  with  power  to  subject 
said  city  to  unlimited  indebtedness,  is  clearly  in  violation  of 
the  fifth  section  of  the  ninth  article  of  the  constitution  of  1848. 
These  police  acts  were  not  designed  to  appoint  State  officers  by 
the  Governor  and  Senate  to  enforce  the  police  laws  within  the 
city  of  East  St.  Louis,  but  it  was  a  plain  attempt  on  the  part 
of  the  legislature  to  appoint  corporate  city  officers  within  and 
for  said  city,  to  exercise  the  powers  properly  belonging  to  said 
city,  and  all  other  cities  in  the  State  of  Illinois. 

When  the  constitution  provided  for  towns  and  cities  with 
corporate  powers,  it  necessarily  included  the  usual  powers  in 
such  corporate  city  authorities  to  make  and  enforce  police  laws. 
Towns  and  cities  are  designed  principally  for  such  purposes. 
Cooley's  Con.  L.  189,  etc.,  and  573. 

Two  questions  were  distinctly  presented  in  the  Lovingston 
case: 

First.  Had  the  legislature  power  to  create,  by  appointment, 
said  police  commissioners  as  corporate  authorities  of  said  city, 
without  requiring  its  assent  ? 
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Second.  Had  the  legislature  power  to  subject  the  said  city 
to  liability  through  said  commissioners  without  such  assent  ? 

Both  these  questions  were  decided  by  this  court  in  the  nega- 
tive, after  mature  deliberation  and  full  and  elaborate  briefs 
presented  by  both  parties. 

The  same  points  were  carefully  discussed  by  this  court  in  the 
McCagg,  Salomon  and  South  Park  Commissioners  cases,  reported 
in  51  111.  17-63  inclusive. 

It  is  said  by  Chief  Justice  Parker,  in  Hampshire  v.  Frank- 
lin, 16  Mass.  R.  84 :  "  It  certainly  must  be  admitted  that,  by 
the  principles  of  every  free  government,  and  of  our  constitution 
in  particular,  it  is  not  in  the  power  of  the  legislature  to  creat© 
a  debt  from  one  person  to  another,  or  from  one  corporation  to 
another,  wuthout  the  consent,  express  or  implied,  of  the  party 
to  be  charged,  etc.  It  would  be  considered  such  a  requisition 
must  have  been  made  by  the  legislature  by  mistake,  and  it 
would  not  be  within  the  constitutional  power  of  any  judicial 
court  to  enforce  such  an  act." 

There  is  nothing  in  the  constitution  of  1848  about  the  elec- 
tion of  constables,  coroners  or  officers  under  township  organi- 
zation, school  directors  or  trustees.  Would  it  be  pretended 
that  it  conforms  to  the  spirit  of  that  constitution  to  appoint 
such  municipal  officers  by  the  Governor  and  Senate  ?  Police 
commissioners  were  only  tolerated  in  New  York,  because  their 
constitution  expressly  provided  that  "  all  officers  whose  offices 
shall  hereafter  be  created  by  law,  shall  be  elected  by  the  people 
or  appointed  as  the  Legislature  may  direct."  People  v.  Pinck- 
ney,  32  N.  Y.  R,  381.  In  that  case  the  court  says  :  "It  would 
not  be  competent  for  the  legislature  to  create  a  new  civil  divis- 
ion of  the  State,  and  abrogate  the  local  officers  of  the  several 
counties  that  might  compose  it,  and  direct  the  appointment  by 
the  Governor  and  Senate  of  other  officers  limited  to  perform 
the  same  local  functions  only,  although  distinguished  by  new, 
more  and  extended  titles.  If  that  were  so,  the  central  power 
could  draw  to  itself  the  appointment  of  all  local  officers  not 
expressly  provided  for  by  the  constitution  itself.     It  is  therefore 
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essential,  in  order  to  justify  their  appointment  by  the  Gov- 
ernor and  Senate  on  this  ground,  that  the  defendants  should  be, 
under  the  act,  officers  of  a  new  civil  division  or  district  of  the 
State,  created  for  general  permanent  purposes  of  government  in 
substance  and  fact,  as  well  as  in  name."  Ibid.  382  and  383. 
See,  also,  People  v.  Draper,  15  N.  Y.  R.  540,  550,  553;  War- 
ner v.  People,  2  Denio  R.  272. 

If,  then,  so  much  of  said  act  as  attempts  to  create,  by  appoint- 
ment of  the  Governor  and  Senate,  said  police  commissioners 
corporate  officers  of  said  city,  and  so  much  of  said  act  as  ena- 
bles them  to  subject  said  city  to  liability,  are  unconstitutional 
and  void,  the  remaining  parts  of  said  acts  can  have  no  force  or 
effect. 

Any  other  theory  would  have  left  said  city  without  any  police 
powers — a  city  where  the  act  in  question  shows  that  the  legis- 
lature supposed  that  a  strong  police  force  Avas  indispensable. 
If  such  police  force  were  not  paid  by  either  the  State  or  city,  it 
could  not  exist. 

In  the  Lovingston  case,  it  was  intimated  by  this  court  that 
the  legislature  might  have  levied  a  tax  for  corporate  purposes, 
but  the  legislature  did  not.  By  the  revenue  article  of  the  con- 
stitution of  1870,  such  levies  are  expressly  inhibited;  and  our 
cities  and  towns  are  protected  in  the  enjoyment  of  their  local 
rights  and  liberties,  dear  to  Anglo  Saxons  from  time  immemo- 
rial. Local  and  domestic  rights  and  liberties,  adverse  to  con- 
solidated government  in  the  State  Legislature,  or  in  Congress, 
or  in  Parliament,  are  clearly  indicated  in  the  constitutions  of 
1818  and  1848,  and  are  better  fortified  by  the  constitution  of 
1870. 

If  the  purpose  of  a  statute  is  to  accomplish  a  single  object 
only,  and  some  of  its  provisions  are  void,  the  whole  must  fail 
unless  sufficient  remains  to  effect  the  object  without  the  aid  of 
the  invalid  portion.  And  if  they  are  mutually  connected  with 
and  dependent  on  each  other  as  conditions,  considerations  or 
compensations  for  each  other  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  if  all  could  not  be 
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carried  into  effect  the  legislature  would  not  pass  the  residue 
independently,  then,  if  some  parts  are  unconstitutional,  all  the 
provisions  which  are  thus  dependent,  conditional  or  connected, 
must  fall  with  them.  Cooler's  Con.  L.  178,  179, 180;  Warner 
v.  Mayor  of  Charleston,  2  Gray's  (Mass.)  R. ;  State  v.  Commis- 
sioners, etc.  5  Ohio,  N.  S.  507 ;  Hanson  v.  Racine,  13  Wis.  R. 
398 ;  Jones  v.  Robbins,  8  Gray's  R.  338 ;  Campan  v.  Detroit,  14 
Mich.  R.  272  ;  People  v.  Mellen,  32  111.  R.  181. 

Where  the  substance  of  an  act  of  the  legislature  is  unconsti- 
tutional, the  repealing  clause  in  it  of  the  prior  act  is  also  void 
for  like  reasons,  and  because  the  object  of  the  repeal  is  to  sub- 
stitute what  is  unconstitutional.  Shepherdson  v.  Milwaukee,  etc. 
R.  R.  6  Wis.  R.  605  ;  State  v.  Judge,  etc.  11  Wis.  R.  50 ;  Tims 
v.  State,  26  Alabama  R.  165  ;  Sullivan  v.  Adams,  3  Gray's  R. 
476  ;  Devoy  v.  Mayor,  etc.  35  Barb.  R.  264;  Campan  v.  Detroit, 
14  Mich.  R.  276  ;  Childs  v.  Shower,  18  Iowa  R.  261 ;  People  v. 
Mellen,  32  111.  R.  181. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellants,  on  leave,  through  the  State's  attorney,  filed  an 
information  in  the  nature  of  a  quo  warranto  against  appellee. 
It  set  out  the  act  of  the  legislature,  adopted  on  the  twenty- 
second  day  of  February,  1867,  (Private  Laws,  vol.  2,  p.  483,) 
to  organize  a  police  force  for  the  city  of  East  St.  Louis,  and 
the  amendatory  act  of  the  twenty-seventh  day  of  March,  1869, 
(Private  Laws,  vol.  1,  p.  911,)  under  which  they  claim  to  have 
been  appointed  police  commissioners  for  the  city,  in  pursuance 
of  their  provisions.  And  they  claim  that,  under  these  enact- 
ments, they  have  the  sole  and  exclusive  authority,  through 
such  persons  as  they  might  appoint,  to  enforce  the  police  regu- 
lations of  the  city.  They  also  charge,  that  appellee  had  intru- 
ded into  the  place  of  a  police  officer  of  the  city,  and  that  he 
refused  to  obey  their  orders  and  commands,  and  was  unlawfully 
usurping  the  right  to  exercise  police  powers  without  an  appoint- 
ment from  them,  and  wholly  without  legal  authority. 
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Appellee  made  return  to  the  information,  and  relies  on  the 
thirteenth  section  of  article  eight  of  the  city  charter,  adopted 
on  the  twenty-sixth  of  March,  1869,  (Private  Laws,  p.  907,) 
under  which  he  alleged  that  he  was  duly  appointed  marshal, 
filed  bond,  received  his  commission  and  toot  the  prescribed 
oath  of  office ;  that  by  virtue  of  his  commission,  and  in  pur- 
suance to  the  act  of  the  legislature  and  ordinances  of  the  city, 
and  the  powers  of  the  city  court,  he  had  faithfully  performed 
the  duties  of  city  marshal,  and  not  otherwise.  To  this  return 
a  demurrer  was  interposed  and  overruled  by  the  court,  but  it 
was  sustained  to  the  information,  which  was  dismissed.  The 
record  is  brought  to  this  court  and  the  rendition  of  the  judg- 
ment assigned  for  error. 

The  question  of  the  constitutionality  of  the  act  organizing 
the  police  force  has  been  ably  defended  by  appellants'  counsel, 
but  we  see  no  reason  to  arrive  at  a  different  conclusion  from 
that  announced  in  the  case  of  Lovingston  v.  Wider,  53  111.  302. 
And  in  v the  view  we  take  of  this  case,  we  regard  it  unnecessary 
to  determine  whether  the  entire  act  is  invalid,  or  only  such  por- 
tions as  authorized  the  police  commissioners  to  issue  certificates 
of  indebtedness  to  bind  the  city.  We  can  perceive  no  reason 
why  appellee  may  not  proceed  to  act  in  accordance  with  law, 
in  the  exercise  of  the  powers  and  duties  of  city  marshal,  to  the 
extent  conferred  by  the  city  charter. 

The  general  powers  of  the  commissioners  were  granted  to 
them  in  February,  1867,  and  appellee's  powers  and  duties  were 
prescribed  in  the  thirteenth  section  of  the  eighth  art.  of  the  city 
charter  of  1869.  By  that  section,  he  and  his  deputies  are 
declared  to  be  the  executive  officers  of  the  city  court,  and  he 
and  his  deputy  or  deputies  are  given  the  same  power  and 
authority  to  execute  all  process  issuing  from  the  city  court,  as 
the  sheriff  of  the  county  has  in  executing  similar  process  from 
the  circuit  court.  This  delegation  of  power  is  more  than  two 
years  after  the  adoption  of  the  act  to  organize  the  city  police. 
If  it  conflicts  with  the  provisions  of  the  former  act,  then  the 
latter  must  prevail  as  the  latest  expressed  will  of  the  legislature. 
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His  return  shows  that  he  was  rightfully  exercising  the  duties 
and  powers  of  city  marshal,  and  in  doing  so,  infringed  the 
rights  of  no  other  person. 

The  information  fails  to  show  in  what  manner,  or  in  what 
class  of  cases  appellee  usurped  the  police  power  which  had 
been  entrusted  to  the  commissioners. 

The  answer  of  appellee  to  the  information  presented  a  com- 
plete bar,  and  the  court  had  the  right,  on  overruling  the  demur- 
rer, to  render  judgment  for  the  defendant.  No  leave  was  asked 
to  traverse  the  return,  or  to  amend  the  information,  and  in  such 
a  case  the  court  could  not  do  otherwise  than  render  judgment 
for  the  defendant.  Appellants  failed  to  show,  as  the  record 
stood,  that  they  had  any  right  to  recover.  There  is,  so  far  as 
we  can  see,  no  error  in  this  record,  and  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


James  Lonergan 

v. 

Malcolm  N.  M.  Stewart. 


1.  Contract — whether  a  sale  or  a  bailment.  When  the  identical  thing 
delivered  is  to  be  restored,  though  in  an  altered  form,  the  contract  is  one 
of  bailment,  and  the  title  to  the  property  is  not  changed;  but  when  there 
is  no  obligation  to  restore  the  specific  article,  and  the  receiver  is  at  liberty 
to  return  another  thing  of  equal  value,  he  becomes  a  debtor  to  make  the 
return,  and  the  title  to  the  property  is  changed — it  is  a  sale. 

2.  Same — of  a  deposit  of  grain  in  a  warehouse.  So  where  grain  was 
deposited  in  a  warehouse,  on  the  understanding  between  the  warehouse- 
man and  the  owner  of  the  grain,  not  that  the  identical  grain,  or  grain  of 
like  quality,  was  to  be  returned,  but  the  money  value  thereof,  to  be  ascer- 
tained by  the  market  price  on  the  day  the  depositor  should  choose  to  fix, 
the  transaction  was  held  to  be  sale,  not  a  mere  bailment. 
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3.  Usage — hoio  far  a  contract  is  controlled  thereby.  Although  usages  of 
trade  can  not  be  set  up  either  to  contravene  an  established  rule  of  law,  or 
to  vary  the  terms  of  an  express  contract,  yet  all  contracts  made  in  the  ordi- 
nary course  of  business,  without  particular  stipulations,  expressed  or 
implied,  are  presumed  to  be  made  in  reference  to  any  existing  usage  or 
custom  relating  to  such  trade,  and  it  is  always  competent  for  a  party  to 
resort  to  such  usage  to  ascertain  and  fix  the  terms  of  the  contract. 

4.  So  where  the  owner  of  grain  deposited  the  same  in  a  warehouse, 
taking  an  ordinary  warehouse  receipt  therefor,  which  did  not  explicitly 
state  the  character  of  the  transaction — whether  as  a  sale  or  a  mere  bail- 
ment— it  is  competent,  in  an  action  by  the  depositor  against  a  purchaser 
from  the  warehouseman,  for  the  latter  to  show  that,  according  to  the  usage 
in  such  cases,  warehousemen  do  not  keep  the  identical  grain  deposited,  but 
ship  and  sell  it  without  regard  to  the  identity  of  the  grain  deposited  by 
any  particular  person,  and  that  depositors  at  a  warehouse  do  not  expect  to 
take  their  grain  away,  but  to  get  their  money  at  the  market  price  on  the 
day  they  demand  it — and  this,  as  tending  to  give  character  to  the  transac- 
tion as  a  sale  rather  than  a  bailment. 

5.  Evidence — relevancy,  when  determinable.  When  evidence  is  offered 
which,  at  the  time,  does  not  appear  to  have  any  relation  to  the  case,  and 
the  offer  to  introduce  it  is  unaccompanied  by  a  statement  that  its  relevancy 
will  appear  in  the  progress  of  the  trial,  it  may  properly  be  rejected,  and 
its  exclusion  under  such  circumstances  will  not  become  erroneous  because 
it  may  afterwards  become  relevant  in  the  further  development  of  the  case; 
in  such  event  the  rejected  evidence  should  be  offered  again,  when,  if 
excluded,  an  exception  would  lie. 

6.  Same — whether  relevant.  Where  the  owner  of  grain  deposited  the 
same  in  a  warehouse,  taking  an  ordinary  warehouse  receipt  therefor,  the 
facts  showing  the  transaction  was  a  sale  of  the  grain  to  the  warehouseman, 
in  an  action  of  trover  by  the  depositor  against  a  purchaser  from  the  ware- 
houseman, to  recover  the  value  of  the  grain,  such  warehouse  receipt  is  not 
admissible  in  evidence  in  behalf  of  the  plaintiff. 

7.  Parol  evidence— to  vary  the  terms  of  a  written  contract.  The  bill 
of  sale  for  such  grain,  given  by  the  warehouseman  to  the  defendant,  could 
not  be  added  to,  varied  or  enlarged  by  parol  evidence. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McKoberts,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Van  Aeman  &  Vallette,  for  the  appellant. 
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Messrs.  Randall,  Fuller  &  Munn,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  originally  commenced  before 
a  justice  of  the  peace  of  Will  county,  and  a  verdict  and  judg- 
ment for  the  plaintiff.  On  appeal  by  the  defendant  to  the  cir- 
cuit court,  and  on  trial  there  by  jury,  there  was  a  verdict  for 
the  defendant,  and  judgment  rendered  thereon. 

To  reverse  this  judgment  the  plaintiff  appeals,  and  assigns 
several  errors,  all  of  which  may  fairly  be  embraced  in  one,  and 
that  is,  the  exclusion  of  the  evidence  offered, by  appellant. 

To  determine  the  propriety  of  this  ruling  of  the  court,  a 
brief  statement  of  the  facts  is  necessary. 

It  appears  that,  in  the  month  of  January,  1867,  one  Barna- 
bas Bradt  was  the  owner  and  occupier  of  a  grain  warehouse  at 
Channahon,  in  Will  county,  in  which  month  appellant  deliv- 
ered to  Bradt,  at  his  warehouse,  five  hundred  and  ninety-one 
bushels  of  corn  in  the  ear,  taking  from  him  this  receipt : 

Channahon,  January  29,  1867. 
Received  in  store  from  wagons  591  bushels  ears  of  corn, 
from  James  Lonergan,  subject  to  the  order  of  himself  hereon 
on  payment  of  charges.     Storage  free — risk  of  fire  and  heat- 
ing excepted — 591  bushels,  —  lbs. 

B.  Bradt,  per  O.  J.  C. 

Sometime  in  June  following,  Bradt  formally  sold  and  deliv- 
ered to  appellee  the  warehouse  and  its  contents,  the  corn  deliv- 
ered by  the  plaintiff  being  .therein  at  the  time. 

After  this  sale,  appellant  presented  this  receipt  to  appellee, 
and  demanded  the  corn,  offering  to  pay  all  charges,  but  appel- 
lee refused  to  recognize  the  receipt,  and  denied  any  liability 
under  it,  and  claimed  the  warehouse  and  its  contents  as  his 
own  by  virtue  of  his  purchase  from  Bradt.     Hence  this  suit. 
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It  is  very  evident  the  various  rulings  of  the  court,  to  which 
exceptions  were  taken  by  appellant,  were  based  upon  the  hypo- 
thesis that  the  transaction  in  regard  to  this  corn  was  a  sale 
and  not  a  bailment.  If  that  theory  is  correct,  then  the  rulings 
were  proper.  Was  it  a  sale  or  a  bailment?  What  is  the  tes- 
timony ? 

The  plaintiff  testified  that  he  put  five  hundred  and  ninety- 
one  bushels  of  ears  of  corn  in  Bradt's  warehouse  at  Channa- 
hon ;  he  put  it  in  store,  supposing  he  could  sell  it  when  he 
washed ;  that  he  had  never  sold,  nor  in  any  way  parted  with 
his  property  in  the  corn,  except  to  store  it  subject  to  his  order ; 
Bradt  bursted  up  before  he  was  ready  to  sell;  Stewart,  the 
defendant,  succeeded  Bradt  in  the  possession  of  the  warehouse 
property ;  Bradt  sold  out  to  Stewart ;  he  presented  his  receipt 
and  made  a  demand  of  Stewart  for  the  corn  after  he  came  into 
possession  of  the  warehouse  property,  in  August  or  September, 
and  before  commencing  suit ;  Stewart  refused  to  pay  him  or 
to  deliver  the  corn ;  understood  Stewart  shelled  and  shipped 
the  corn  to  Chicago ;  highest  price  of  corn  from  the  sixth  of 
June  to  September,  the  time  of  commencing  the  suit,  was 
ninety  cents  ;  never  gave  the  defendant,  nor  anybody  else,  per- 
mission to  sell  or  dispose  of  his  corn ;  it  was  disposed  of  with- 
out his  permission. 

On  his  cross-examination,  a  very  different  phase  is  put  upon 
the  transaction.  He,  on  such  examination,  testified  that  he 
got  twenty  dollars  of  Bradt  before  the  transfer  to  defend- 
ant ;  got  a  barrel  of  salt  from  him  at  another  time ;  about  the 
twelfth  of  August,  1867,  he  took  out  an  attachment  before 
Esquire  Young  against  Bradt  for  the  same  corn  ;  did  not  have 
the  writ  served,  and  dropped  it.  The  corn  was  left  subject  to 
his  order ;  was  put  in  cribs  with  other  corn  ;  others  put  corn  in 
the  same  cribs ;  at  the  time  he  put  in  his  corn  expected  to  get 
whatever  corn  would  be  worth  the  day  he  was  ready  to  sell,  and 
expected  to  sell  it  to  Bradt,  and  have  his  money  any  day  he 
called  and  demanded  it,  at  the  price  of  that  day;  did  not 
expect  to  get  the  corn  again,  but  expected  the  money  for  it ; 
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don't  know  what  became  of  his  corn  ;  don't  know  who  shipped 
it  off;  don't  know  whether  defendant  took  possession  of  his 
corn  or  not ;  he  made  affidavit  before  Esquire  Young,  in  Wil- 
mington, that  Barnabas  Bradt  was  indebted  to  him  in  the  sum 
of  $438  for  this  same  corn  that  he  has  been  testifying  about, 
and  the  affidavit  was  made  to  get  an  attachment  against  Bradt's 
property;  they,  Bradt  and  Colby,  did  not  agree  to  pay  the 
money  on  any  given  day,  but  at  any  time  when  he,  witness, 
fixed  the  price ;  he  was  to  get  the  market  price  of  the  day  he 
should  fix ;  there  was  no  understanding  what  was  to  be  done 
in  case  they  failed  to  pay  the  money  when  he  fixed  the  day. 

We  have  been  careful  to  give  a  literal  copy  of  the  plaintiff's 
testimony  as  we  find  it  in  the  record,  and  we  think  it  impossi- 
ble to  read  it  without  coming  to  the  conclusion  that  the  corn 
was  sold  to  Bradt,  the  seller  choosing  the  day  on  which  he 
would  demand  the  price.  How,  otherwise,  is  it  possible  to 
account  for  the  payment  by  Bradt  of  twenty  dollars  before 
Bradt  sold  to  defendant,  and  a  barrel  of  salt  at  another  time ; 
and,  above  all,  how  could  plaintiff,  in  August,  1867,  make  an 
affidavit  that  Bradt  was  his  debtor  for  this  corn,  and  obtain 
an  attachment  on  his  property?  It  is  impossible  to  consider 
the  transaction  in  any  other  light  than  as  a  sale.  The  corn 
was  delivered  in  January,  1867.  Bradt  sold  out  the  whole 
concern  to  defendant  the  seventh  of  June  following.  On  the 
twelfth  of  August  thereafter,  plaintiff  makes  the  affidavit  of 
indebtedness. 

Appellant's  counsel  seem  to  think  this  affidavit  for  an  attach- 
ment "  makes  no  figure  in  this  case ;"  that  he  might  have 
commenced  such  a  suit  under  mistake  of  his  rights  or  of  Bradt's 
responsibility,  and  if  he  chose  to  discontinue  the  suit,  it  would 
be  as  though  he  had  never  commenced  it.  The  authority  he 
cites — 1  Ch.  PL  252 — is  not  disputed.  A  party  has  an  elec- 
tion of  actions,  and  may  discontinue  one  without  prejudice, 
but  that  is  not  the  question.  This  plaintiff  made  solemn  oath 
that  he  had  sold  this  corn  to  Bradt,  and  that  Bradt  owed  him 
therefor  $438.     Shall  he  not  be  believed  ? 
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That  it  was  a  sale  and  not  a  bailment  is  apparent,  not  only 
from  the  testimony  of  the  plaintiff,  but  also  by  that  of  Thorn- 
burg,  one  of  his  witnesses.  Thornburg  says,  it  is  the  cus- 
tom of  warehousemen  to  ship  and  sell  grain  right  along.  They 
do  not  keep  the  identical  grain  on  hand ;  that  a  depositor  at  a 
warehouse  does  not  expect  to  take  his  grain  away,  but  to  get 
his  money  at  the  market  price  on  the  day  he  demands  it. 

Laying  out  of  view  the  affidavit  of  plaintiff  charging  indebt- 
edness by  Bradt  for  this  corn,  these  facts  disclosed  bring  the 
case  within  the  principle  generally  recognized  by  courts,  by 
which  the  character  of  such  transactions  is  to  be  determined. 
That  principle  is,  when  the  identical  thing  delivered  is  to  be 
restored,  though  in  an  altered  form,  the  contract  is  one  of  bail- 
ment, and  the  title  to  the  property  is  not  changed,  but  when 
there  is  no  obligation  to  restore  the  specific  article,  and  the 
receiver  is  at  liberty  to  return  another  thing  of  equal  value, 
he  becomes  a  debtor  to  make  the  return,  and  the  title  to  the 
property  is  changed — it  is  a  sale.  Thus,  Story  :  "  The  dis- 
tinction between  the  obligation  to  restore  the  specific  things, 
and  the  obligation  to  return  other  things  of  the  like  kind  and 
equal  in  value,  holds  in  cases  of  hiring  as  well  as  in  cases  of 
deposits  and  gratuitous  loans.  In  the  former  cases,  it  is  a  regu- 
lar bailment ;  in  the  latter,  it  becomes  a  debt  or  innominate 
contract.  Thus,  according  to  the  famous  law  of  Alfenus,  in 
the  Digest,  if  an  ingot  of  silver  is  delivered  to  a  silversmith 
to  make  an  urn,  the  whole  property  is  transferred,  and  the 
employer  is  only  a  creditor  of  metal  equally  valuable  which 
the  workman  engages  to  pay  in  a  certain  shape,  unless  it  is 
agreed  that  the  specific  silver  and  none  other,  shall  be  wrought 
up  into  the  urn."  Story  on  Bailments,  sec.  439 ;  Jones  on 
Bailment,  102;  Hurd  v.  West,  7  Cowen,  752,  note  a;  New- 
ton v.  Woodruff,  2  Comst.  153  ;  Ewing  v.  French,  1  Blackf.  353  ; 
Chase  v.  Washburne,  1  Ohio  St.  Rep.  244. 

As  this  identical  corn  was  not  to  be  returned,  or  corn  of 
like  quality,  but  the   money  value,  the  proprietary  interest 
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passed  to  the  depositary,  and  such  is  shown  by  the  proof  to 
have  been  the  intention  of  the  parties  in  this  case. 

"We  can  not  well  understand  how^  a  view  different  from  this 
could  be  entertained  on  these  facts.  Suppose  Bradt  had  sold  this 
corn,  mixed  as  it  was  with  the  corn  of  others,  to  a  grain  dealer 
in  Chicago  or  elsewhere,  instead  of  selling  it  to  the  defend- 
ant, could  it  be  claimed  the  purchaser  got  no  title  by  such  pur- 
chase ?  It  is  not  at  all  like  any  of  the  cases  cited  by  appellant. 
In  those  cases,  the  title  had  never  passed  out  of  the  real  own- 
ers by  sale  or  otherwise.  Here  it  had,  as  is  conclusively  shown 
by  the  plaintiff's  own  testimony  and  acts. 

We  will  now  consider  the  ruling  of  the  court  excluding  the 
receipt  from  the  jury. 

That  it  was  properly  excluded  we  entertain  no  doubt.  It 
was  not  executed  by  the  defendant,  and  no  foundation  had 
been  laid  for  its  introduction,  nor  was  the  offer  preceded  by 
any  statement  that  the  defendant  would  be  connected  with  it 
by  proof.  The  relevancy,  at  the  stage  of  the  cause  at  which 
it  was  offered,  unaccompanied  by  any  statement,  was  not  shown 
and  was  not  apparent.  It  was  in  the  discretion  of  the  court 
to  admit  it  or  not.  If,  in  the  progress  of  the  cause,  it  became 
relevant,  it  should  have  been  again  offered,  and  if  excluded 
an  exception  would  lie.  It  was  not  offered  a  second  time,  and 
when  offered  jt  had  no  relation  to  the  case.  Lombard  v.  Chee- 
ver,  3  Gilm.  473  ;  Hulick  v.  Scovil,  4  lb.  168  ;  Tefft  v.  Ashbaugh, 
13  111.  603;  Dunning  v.  Matthews,  16  111.  311. 

Appellant  cites  the  case  of  Rogers  v.  Brent,  5  Gilm.  573,  as 
favoring  a  rule  somewhat  different  as  to  the  admission  of  tes- 
timony not  apparently  relevant,  but  the  judge  who  delivered 
the  opinion  in  that  case  also  delivered  the  opinion  in  Dunning 
v.  Matthews,  16  111.  311,  and  he  says,  "the  most  cursory  glance 
will  show  that  this  case  is,  in  no  degree,  like  that  of  Rogers 
v.  Brent,  5  Gilm.  573." 

But  we  do  not  consider,  if  the  receipt  had  been  admitted,  it 
could  have  changed  the  result  when  considered  in  connection 
with  the  testimony  of  the  plaintiff  himself  and  of  Thornburg. 
We  have  remarked  sufficiently  on  this  already. 
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It  is  an  ordinary  warehouse  receipt,  the  nature  of  which  was 
fully  explained  by  the  testimony  of  plaintiff  and  his  witnesses. 
It  was  well  understood  by  the  parties  to  it,  and  it  was  their 
intention  that  the  identical  corn  was  not  to  be  returned,  but 
that  it  was  to  be  shipped  and  sold  by  Bradt  in  the  usual  course 
of  his  business.  This  being  so,  Bradt  became  the  owner  of 
the  corn,  as  all  the  authorities  hold.  Although  it  is  true,  usages 
of  trade  can  not  be  set  up  either  to  contravene  an  established  rule 
of  law,  or  to  vary  the  terms  of  an  express  contract,  yet  all  con- 
tracts made  in  the  ordinary  course  of  business,  without  par- 
ticular stipulations,  expressed  or  implied,  are  presumed  to  be 
made  in  reference  to  any  existing  usage  or  custom  relating  to 
such  trade,  and  it  is  always  competent  for  a  party  to  resort  to 
such  usage  to  ascertain  and  fix  the  terms  of  the  contract. 
Sewatt  v.  Gibbs,  1  Hall  (Superior  Ct.)  602.  Suppose  the  ware- 
house in  which  this  corn  was  deposited  had  been  consumed 
by  fire  with  its  contents,  can  it  be  doubted  the  loss  would  fall 
upon  Bradt,  in  view  of  the  intention  of  the  parties  to  this 
transaction,  and  to  the  usage  established  by  the  plaintiff's  tes- 
timony.    We  think  there  can  be  no  doubt. 

The  views  we  have  here  expressed  dispose  of  the  rulings  of 
the  court  upon  other  matters  of  evidence  of  which  appellant 
complains.  On  the  theory  this  corn  was  sold  to  Bradt,  the 
testimon)^  excluded  was  wholly  irrelevant.  The  last  interroga- 
tory propounded  to  Whitten  was  peculiarly  objectionable,  when 
it  is  considered  that  the  bill  of  sale  from  Bradt  to  the  defend- 
ant was  offered  in  evidence  by  the  plaintiff.  Its  terms  could 
not  be  added  to,  varied  or  enlarged  by  the  testimony  sought 
by  the  interrogatory.  The  writing  spoke  for  itself,  and  expressed 
the  contract. 

On  the  whole  record  we  are  of  opinion  there  is  no  error, 
and  justice  has  been  done.  We,  therefore,  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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Abner  Taylor  et  al. 

v. 
Hiram  A.  Merrill. 

1.  Allegations  and  proofs  must  correspond.  In  a  suit  to  compel  the 
specific  performance  of  a  contract,  the  complainant  can  not  obtain  relief 
upon  a  contract  different  from  that  set  out  in  his  bill. 

2.  Agent — parol  authority  to  sell  land.  It  is  not  doubted  that  parol 
authority  to  an  agent  is  sufficient  to  enable  him  to  bind  his  principal  by  a 
contract  in  writing  for  the  sale  of  land ;  but  such  authority  must  be  clear 
and  explicit. 

3.  Agent — must  act  within  his  authority.  If  a  party  authorizes  an  agent 
to  make  a  certain  contract  for  him,  it  does  not  follow  that  the  agent  may 
make  another  and  different  contract  and  yet  bind  the  principal ;  and  espec- 
ially is  this  true  where  the  party  with  whom  the  agent  contracts  knows  the 
extent  of  the  agent's  authority. 

4.  Statute  of  frauds — when  not  necessary  to  be  pleaded.  Where  a  bill 
for  specific  performance  sets  out  a  contract  in  writing  as  the  alleged  ground 
of  relief  sought,  it  is  not  necessary  the  defendant  should  plead  the  statute 
of  frauds  in  anticipation  of  an  attempt  on  the  part  of  the  complainant  to 
prove  a  parol  contract  for  the  sale  of  land.  It  is  time  enough  to  plead  that 
statute  when  it  is  alleged  the  defendant  has  made  a  contract  which  is  within 
its  purview. 

5.  Specific  performance — unreasonable  delay.  All  contracts  for  the 
sale  of  lands,  where  time  is  not  of  the  essence  thereof,  must  be  performed 
or  rescinded  within  a  reasonable  time,  and  if  there  has  been  any  unreasona- 
ble delay  that  can  not  be  explained  consistently  with  good  faith,  equity  will 
always  hesitate  to  enforce  a  specific  performance. 

6.  So  where  a  party  claiming  to  have  purchased  a  tract  of  land,  sought 
to  compel  a  conveyance  thereof,  it  appeared  the  alleged  contract  was  made 
April  14,  1868,  and  by  its  terms  a  large  part  of  the  purchase  money  was  to 
be  paid  at  that  time.  When  the  vendor,  in  the  latter  part  of  that  month, 
tendered  a  deed  and  demanded  payment,  the  purchaser  insisted  upon  con- 
ditions not  embraced  in  the  contract,  and  declined  to  pay  unless  they  were 
complied  with,  and  made  no  tender  of  the  money  until  the  seventh  of  July 
following:  Held,  there  was  no  reasonable  excuse  for  the  delay  in  tendering 
performance  on  the  part  of  the  purchaser,  and  before  equity  would  assist 
him  he  must  himself  have  been  diligent  in  his  efforts  to  comply  with  the 
contract  on  his  part. 
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7.  Same — of  the  good  faith  required.  If  there  be  any  unfairness  or  rep- 
rehensible means  used  in  obtaining  the  making  of  a  contract,  equity  will 
never  enforce  a  specific  performance. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Higgins,  Swett  &  Quigg  and  Messrs.  Beckwith, 
Ayer  &  Kales,  for  the  appellants. 

Mr.  William  C.  Grant  and  Mr.  John  Woodbrldge,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  questions  involved  in  this  record  are  more  of  fact  than 
of  law.  The  only  difficulty  in  the  case  is,  to  ascertain  accu- 
rately the  facts  established  by  the  evidence. 

It  is  a  familiar  rule  in  pleading,  that  a  party  can  not  set  out 
one  contract  in  his  bill,  and  yet  obtain  relief  on  another  and 
different  one  shown  by  the  evidence.  For  this  reason  it  becomes 
important  to  inquire,  what  issues  the  parties  themselves  have 
presented  for  the  consideration  of  the  court  by  their  bill  and 
answers. 

On  the  eighth  day  of  July,  1868,  Hiram  A.  Merrill  filed  his 
bill  in  the  circuit  court  of  Cook  county,  in  which  it  is  alleged 
that  on  and  prior  to  the  fourteenth  day  of  April,  1868,  Abner 
Taylor  was  the  owner  of  a  certain  piece  of  land  in  the  city  of 
Chicago ;  that  Merrill  was  desirous  to  purchase,  and  Taylor  to 
sell  the  same,  and  that  on  or  about  the  fourteenth  day  of  April, 
1868,  Taylor  executed  and  delivered  to  him  his  certain  memo- 
randum of  agreement  or  contract,  in  writing,  for  the  sale  and 
conveyance  of  the  premises,  which  agreement  is  set  out  at 
length  in  the  bill,  and  is  signed  Philpot  and  Pickett,  agents  for 
A.  Taylor. 
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It  is  alleged  that  the  contract  was  duly  stamped,  and  was,  on 
the  twenty-seventh  day  of  April,  1868,  filed  for  record  in  the 
recorder's  office  for  the  county  of  Oook,  and  was  duly  recorded. 

The  other  defendants  named  in  the  bill  are  subsequent  pur- 
chasers of  certain  parcels  of  the  premises  from  Taylor,  and  it 
is  alleged  that  they  purchased  the  same  with  full  knowledge  of 
the  equities  of  Merrill  in  the  premises. 

It  is  also  alleged  in  the  bill,  that  Merrill  has  always  been 
ready  and  willing  to  perform  all  things  on  his  part  of  the  agree- 
ment or  contract,  and  that,  on  the  seventh  day  of  July,  1868, 
having  previously  become  satisfied  that  the  title  to  the  premises 
was  duly  vested  in  Taylor,  he  tendered  and  offered  to  pay  him 
$10,000,  and  $150  in  addition  thereto  as  interest  thereon,  and 
demanded  of  Taylor  a  conveyance  of  the  premises  in  accord- 
ance with  the  terms  of  the  agreement,  which  Taylor  refused  to 
make. 

The  prayer  is  for  a  specific  performance  of  the  particular 
contract  set  forth  in  the  bill. 

The  answer  of  Taylor  admits  that  he  was  the  owner  of  the 
premises  at  the  time  stated  in  the  bill,  but  denies  that  he  ever 
made  and  executed  the  memorandum  of  agreement  or  contract 
set  out  in  the  bill.  He  also  explicitly  denies  that  Philpot  &, 
Pickett  were  ever,  or  either  of  them,  in  any  manner  authorized 
or  empowered  by  him  to  make  the  contract  set  forth  in  the  bill, 
or  any  other  agreement  or  contract  for  him,  or  in  his  behalf,  in 
regard  to  the  premises  in  question. 

Taylor  avers  that  the  only  authority  Philpot  &  Pickett  ever 
had  from  him  was  to  look  up  a  purchaser,  and,  when  found,  to 
bring  such  purchaser  to  him  to  complete  the  sale. 

From  this  statement  of  .the  pleadings,  we  may  learn  the  exact 
questions  involved  in  this  controversy.  They  are  simply  these  : 
Did  Philpot  &  Pickett,  or  either  of  them,  ever  have  any 
authority  from  Taylor  to  make  and  sign  the  memorandum  of 
agreement  on  his  behalf,  for  the  sale  of  the  premises,  which 
was  delivered  to  Merrill  ?  and  if  they,  or  either  of  them,  had 
such  authority,  was  the  contract  so  fairly  obtained  by  Merrill 
that  equity  will  decree  a  specific  performance  ? 
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The  authority  to  Philpot  &  Pickett  to  execute  and  deliver 
the  contract  on  behalf  of  Taylor  being  explicitly  denied,  the 
burden  of  proof  must  rest  on  the  appellee,  to  show  authority 
in  the  agents  to  make  and  execute  the  contract  on  his  behalf. 
It  is  not  doubted  that  parol  authority  would  be  sufficient  for 
this  purpose,  but  then  it  must  be  clear  and  explicit,  and  not 
clouded  with  any  uncertainty.  A  party  may  not  be  deprived 
of  his  property  without  his  consent,  and  where  an  agent  under- 
takes to  bind  his  principal  in  a  contract  for  the  conveyance  of 
real  estate,  his  authority  so  to  do  must  be  certain  and  specific. 

It  appears  in  the  early  history  of  this  transaction,  that  Tay- 
lor and  one  Campbell  owned  the  land  in  controversy  together ; 
that  Taylor  afterwards  purchased  the  interest  of  Campbell,  and 
that  he  owed  him  $10,000  on  the  purchase ;  that  the  amount 
was  about  to  fall  due,  and  Taylor,  being  in  need  of  funds, 
desired  to  sell  the  property  in  controversy  to  raise  the  money 
with  which  to  pay  this  debt  to  Campbell.  It  was  at  this  time 
that  Pickett  was  first  introduced  to  Taylor.  This  was  in  the 
month  of  March,  1868.  Nothing  of  any  importance  occurred 
at  the  first  interview  between  Taylor  and  Pickett.  At  a  sub- 
sequent interview  between  the  parties,  had  shortly  afterwards, 
it  appears  from  the  testimony  of  Pickett  that  Taylor  then 
authorized  him  to  sell  the  property  for  $19,000,  the  purchaser 
to  pay  $10,000  in  cash,  and  to  assume  the  payment  of  a  mort- 
gage on  the  premises  of  $9000,  and  that  Taylor  would  pay  him 
$400  commission  for  making  the  sale,  in  case  a  sale  should  be 
effected.  But  no  sale  was  effected  at  that  time,  or  under  the 
authority  then  given. 

In  the  meantime,  Taylor  borrowed  the  money  and  paid  the 
debt  that  was  pressing  on  him,  due  to  Campbell. 

Taylor  was  then  about  to  start,  and  did  go  south,  to  Memphis. 
It  appears  that  he  was  still  anxious  to  sell  the  property  on  the 
terms  proposed,  and  told  Pickett  that  if  he  could  sell  the  prop- 
erty, or  find  a  purchaser  during  his  absence,  to  telegraph  him 
at  Memphis. 
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During  the  absence  of  Taylor  in  the  south,  negotiations  con- 
tinued between  Pickett  and  Merrill  for  the  sale  of  this  property. 
Merrill  was  anxious  to  buy,  but  wanted  more  favorable  terms 
than  Pickett  was  then  authorized  to  offer  to  him.  Pickett  dis- 
tinctly disclosed  to  him,  at  that  time,  the  full  extent  of  his 
authority  from  Taylor  in  the  premises,  and  that  was,  to  sell  the 
property  for  $19,000,  the  purchaser  to  pay  $10,000  cash,  and  to 
assume  the  payment  of  a  mortgage  on  the  premises  of  $9000. 

It  appears  from  the  evidence,  that  the  city  of  Chicago  was, 
at  that  time,  about  to,  or  had  opened  Adams  street  across  the 
premises,  and  Merrill  wanted  to  have  the  value  of  Adams 
street  deducted  from  the  price  of  the  land.  He  also  desired  to 
get  the  privilege  of  paying  the  mortgage  in  instalments,  in  case 
the  land  should  be  afterwards  subdivided  and  sold  in  lots.  It 
is  not  doubted  that  Pickett  then  expressly  told  Merrill  that  he 
had  no  authority  whatever  from  Taylor  to  make  a  contract  for 
him  that  would  except  Adams  street,  or  that  would  give  him 
the  privilege  of  paying  the  mortgage  in  instalments. 

Pending  these  negotiations  between  Pickett  and  Merrill, 
Taylor  returned  to  Chicago,  perhaps  on  the  thirteenth  day  of 
April.  On  the  next  day  after  his  return,  Taylor  met  Pickett 
in  the  street,  and  Pickett  then  told  him  that  he  wanted  to  intro- 
duce to  him  a  man  who  desired  to  purchase  his  property ;  that 
he  did  not  know  whether  he  would  buy  or  not,  but  that  it 
would  do  no  harm  to  talk  the  matter  over.  Accordingly,  on 
the  next  day,  the  fourteenth  day  of  April,  Pickett  and  Merrill 
went  to  the  office  of  Taylor. 

The  principals  then  commenced  to  negotiate  about  the  sale 
of  the  property.  They  discussed  between  themselves  the  ques- 
tion of  deducting  Adams  street,  and  paying  the  mortgage  by 
instalments,  so  much  per  lot,  as  the  same  should  be  sold  in  case 
the  premises  should  afterwards  be  subdivided.  Pickett  was 
present  during  a  part  of  this  interview,  but  went  away  and  left 
the  parties  in  the  office  still  negotiating.  The  evidence  shows 
that  the  principals  came  to  no  understanding  or  conclusion  at 
that  interview,  with  reference  to  the  sale  of  the  property. 
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It  is  insisted  by  the  appellee  that,  on  the  same  day,  after  this 
interview  between  the  principals,  Philpot  &  Pickett  executed 
and  delivered  to  him,  on  behalf  of  Taylor,  the  contract  set 
forth  in  the  bill. 

The  authority  in  the  agents  to  make  this  contract  being 
expressly  denied,  it  becomes  important  to  inquire  when,  if  at 
all,  Taylor  conferred  upon  them  the  authority  to  execute  this 
contract  for  him  and  in  his  behalf.  By  the  testimony  of  Pick- 
ett, preserved  in  the  record,  and  by  his  express  declaration  to 
Merrill,  previously  made,  they  certainly  had  no  such  authority 
previous  to  the  interview  between  the  principals  on  the  four- 
teenth day  of  April.  Pickett  does  not  even  testify  that  Taylor 
gave  him  any  new  authority  on  that  day  to  execute  the  con- 
tract, or,  indeed,  to  make  any  contract  on  his  behalf,  and  the 
utmost  that  he  says  on  that  question  is,  that  he  understood  that 
Taylor  was  willing  to  stipulate,  in  case  a  sale  was  effected,  that 
the  mortgage  should  be  released  on  the  payment  of  a  certain 
sum  per  lot,  as  the  same  should  be  afterwards  sold.  Taylor, 
however,  testifies  that  he  gave  Pickett  no  new  authority  what- 
ever on  that  day  to  do  anything  about  the  sale  of  the  premises 
in  his  behalf,  and  in  this  he  is,  to  some  extent,  corroborated  by 
the  other  witnesses  present. 

If  a  party  authorizes  an  agent  to  make  a  certain  contract  for 
him,  it  by  no  means  follows  that  the  agent  may  make  another 
and  different  contract,  and  yet  bind  the  principal ;  and  espec- 
ially is  this  true  if  the  party  with  whom  the  agent  contracts, 
knows  the  extent  of  the  agent's  authority  in  the  premises. 

The  evidence  bearing  on  the  authority  of  the  agents  to  make 
this  particular  contract,  is  very  conflicting  and  unsatisfactory, 
and  much  of  it,  we  must  say,  is  totally  irreconcilable.  But 
after  a  careful  inspection  of  the  evidence,  we  are  unable  to  find 
that  clear  and  distinct  authority  which  the  law  undoubtedly 
requires  in  the  agents,  to  make  the  contract  alleged  in  behalf 
of  the  appellant,  Taylor.  We  may  safely  say  that  the  evidence 
of  the  authority  of  the  agents  is  not  so  satisfactory  that  a  court 
of  equity  would,  over  the  express  denial  of  the  principal, 
enforce  a  specific  performance  of  the  contract. 
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It  is  insisted,  on  the  part  of  the  appellee,  that  at  a  subse- 
quent interview  between  the  parties,  \Taylor  verbally  made  a 
contract  with  Merrill  to  sell  him  the  property,  in  substance  the 
same  as  the  written  one  set  out  in  the  bill,  and  inasmuch  as  the 
statute  of  frauds  is  not  pleaded  by  the  appellant,  Taylor,  that 
a  specific  performance  of  the  verbal  contract,  so  made,  may  be 
enforced  in  this  proceeding.  The  doctrine  insisted  upon  is,  that, 
notwithstanding  a  written  contract  has  been  pleaded,  the  appel- 
lee may  prove  a  verbal  contract  to  the  like  effect,  and  still  be 
entitled  to  have  it  enforced  if  the  statute  of  frauds  be  not 
pleaded. 

We  are  referred  to  the  case  of  Esmay  v.  Gorton  et  al.  18  111. 
483,  as  sustaining  this  view  of  the  law.  We  do  not  under- 
stand that  case  to  lay  down  any  such  rule.  From  the  state- 
ment of  facts,  we  would  understand  that  the  bill,  in  that  case, 
did  not  allege  that  the  contract  between  the  parties  was  reduced 
to  writing.  The  contract  was  a  verbal  one  between  the  agent 
and  the  purchaser,  and  it  is  so  alleged.  The  agent  was  fully 
authorized  by  the  principal,  in  writing,  to  make  the  contract  in 
his  behalf.  The  court  held  that  the  statute  of  frauds  not  hav- 
ing been  pleaded  or  set  up  in  the  answer,  no  question  could 
arise  upon  the  admission  of  parol  evidence  to  establish  the  con- 
tract. v 

We  are  at  a  loss  to  understand  how  a  party  can  be  called 
upon  to  plead  the  statute  of  frauds  to  a  parol  contract  for  the 
conveyance  of  land,  when  he  is  not  charged  with  having  made 
such  a  contract.  It  could  hardly  be  required  of  him  to  antici- 
pate that  the  other  party  would  prove  a  parol  contract,  when  it 
is  alleged  that  the  existing  contract  was  reduced  to  writing  by 
the  deliberate  acts  of  the  parties.  It  will  be  time  enough  for 
him  to  plead  the  statute  of  frauds  for  his  defense  when  it  is 
alleged  against  him  that  he  has  made  a  contract  that  comes 
within  the  purview  of  that  statute.       / 

We  are  not  satisfied,  from  the  evidence,  that  the  verbal  con- 
tract insisted  upon  by  the  appellee,  was,  in  substance,  exactly 
the  same  as  the  alleged  written  one.     By  the  verbal  contract 
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alleged  the  cash  payment  of  ten  thousand  dollars  was  to  have 
been  made  within  ten  days.  By  the  written  one  no  time 
is  specified  in  which  the  cash  payment  shall  be  made.  By  the 
verbal  contract,  as  testified  to  by  all  parties,  Taylor  expressly 
refused  to  convey  the  land  taken  by  the  city  for  Adams  street. 
By  the  terms  of  the  written  one  he  would  be  bound  to  do  so, 
or  answer  for  the  breach  of  his  covenants  if  the  contract  was 
enforced.  The  land  taken  for  Adams  street  is  not  excepted, 
but  is  included,  in  the  terms  of  the  written  contract. 

All  contracts  with  reference  to  the  sale  of  lands,  where  time 
is  not  of  the  essence  of  the  contract,  must  be  performed  or  res- 
cinded within  a  reasonable  time,  and  if  there  has  been  any 
unreasonable  delay  that  cannot  be  explained  consistently  with 
good  faith,  equity  will  always  hesitate  to  enforce  a  specific  per- 
formance of  the  contract. 

There  is  no  evidence  whatever  that  the  appellee  ever  tendered 
any  money  in  compliance  with  the  contract,  as  he  alleges  he  made 
it  by  parol,  until  the  seventh  day  of  July,  1868.  When  appel- 
lant, Taylor,  called  upon  him  on  the  twenty-eighth  or  twenty- 
ninth  of  April,  1868,  and  tendered  a  deed  for  the  premises  and 
demanded  payment,  appellee  imposed  conditions  precedent, 
not  to  be  found  by  any  fair  construction  either  in  the  written 
or  parol  contract.  Appellee  then  demanded  and  insisted  that 
Taylor  should  first  procure  the  releases  for  lots  to  be  after- 
wards sold  by  him  before  he  would  pay  the  money.  The  only 
fair  construction  that  can  be  given  to  the  contracts,  both  the 
written  and  verbal  ones  insisted  on,  is,  that  Taylor  was  to  sell 
the  property  for  nineteen  thousand  dollars,  the  purchaser  to 
pay  ten  thousand  dollars  cash  in  hand,  and  assume  the  payment 
of  the  mortgage  of  nine  thousand  dollars,  and  in  case  the  premi- 
ses should  afterwards  be  subdivided,  Taylor  would  procure  from 
the  party  holding  the  mortgage  releases  for  the  several  lots,  as 
the  same  should  be  sold,  on  the  payment  of  a  certain  stipulated 
instalment.  The  appellee,  therefore,  could  not  properly  make 
the  procuring  of  the  releases  a  condition  precedent  to  the  pay- 
ment of  the  money,  and  there  was,  consequently,  no  reasonable 
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excuse  for  the  delay  in  tendering  performance.  Before  equity 
will  assist  him  he  must  himself  haVe  been  diligent  in  his 
efforts  to  comply  with  the  contract  on  his  part. 

There  is  some  evidence  in  the  record  that  tends  to  impeach, 
in  some  degree,  at  least,  the  fairness  of  the  entire  transaction 
on  the  part  of  the  appellee. 

If  it  be  true,  as  appellee  insists,  and  it  must  be  taken  as  true 
as  against  him  for  he  asserts  it  both  in  his  bill  and  in  his' testi- 
mony, that  the  written  agreement  alleged  was  executed  and 
delivered  to  him  on  the  fourteenth  day  of  April,  then  it  is  also 
true  that  he  was  afterwards  negotiating  with  the  appellant, 
Taylor,  for  the  verbal  contract  insisted  upon,  for  the  land,  with- 
out disclosing  to  him  that  he  then  had  his  (Taylor's)  written 
agreement  in  his  possession.  If,  on  the  contrary,  the  contract 
was  not  then  executed  and  delivered,  but  was  afterwards  exe- 
cuted and  ante-dated,  then  the  appellee  must  have  known  that 
the  agents  had  no  authority  to  make  the  contract,  for  he  had 
himself  applied  to  Taylor  to  sign  a  written  contract  which  he 
states  was,  in  substance,  the  same  as  the  written  one  produced, 
and  that  Taylor  refused  to  sign  it  unless  the  appellee  would 
make  tke  advance  payment  five  hundred  dollars,  giving  as  a 
reason  for  his  refusal,  that  he  would  not  tie  up  so  large  an 
amount  of  property  for  the  nominal  sum  of  twenty-five  dollars. 

If  there  be  any  unfairness  or  reprehensible  means  used  in 
obtaining  the  making  of  a  contract,  equity  will  never  enforce  a 
specific  performance.  The  principals  were  together  negotiating 
about  the  sale  of  the  premises,  and  while  the  negotiations  were 
still  pending  between  them,  the  appellee  takes  a  contract 
from  the  agents  without  ever  disclosing  it  to  the  appellant  in 
any  of  their  interviews.  This  was  bad  faith  on  the  part  of  the 
appellee  as  well  as  of  the  agents.  They  were  all  in  the  same  city, 
and  a  few  minutes'  walk  would  have  brought  the  parties  all 
together,  so  that  a  full  and  fair  understanding  of  the  contract 
could  have  been  obtained.     Robbins  v.  Butler  et  al.  24  111.  387. 

There  is  also  another  fact  in  the  record  that  is  not  without 
its  significance,  and  tends  to  impeach  the  good  faith  of  the 
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transaction.  The  agents  executed  and  delivered  to  appellee  what 
purports  to  be  the  contract  of  appellant,  Taylor,  for  the  sale  of 
the  premises,  which,  by  the  force  of  its  terms,  would  tie  up  for 
an  indefinite  period  a  very  valuable  piece  of  real  estate,  for  the 
nominal  sum  of  twenty-five  dollars,  and  yet  they  do  not  even 
require  the  appellee  to  sign  the  contract,  nor  do  they  take  back 
from  him  any  agreement,  note,  bond  or  other  obligation  to 
secure  the  performance  of  the  contract  on  the  part  of  the 
appellee. 

In  the  case  of  Modisett  v.  Johnson,  2  Black,  431,  it  was  held 
that  a  court  of  equity  must  be  satisfied  that  the  claim  is  fair, 
just  and  reasonable;  the  contract  equal  in  all  its  parts,  and 
founded  on  a  valuable  consideration,  before  it  will  decree  a 
specific  performance. 

In  Mortlock  v.  Butler,  10  Yes.  292,  it  was  said  by  the  Lord 
Chancellor  that  "  this  court  is  not  bound  specifically  to  execute 
every  contract,  and  if  there  was  any  sort  of  surprise  that  made 
it  not  fair  and  honest  to  call  for  an  execution,  he  would  not 
give  the  extraordinary  relief  of  a  specific  performance." 

This  just  and  equitable  rule  has  been  recognized  by  all  courts 
in  this  country  and  in  England,  and  the  cases  that  sustain  it 
are  numerous  in  both  countries. 

In  no  view  that  we  have  been  able  to  take  of  this  case,  do 
we  find  the  existence  of  a  contract  between  the  parties,  either 
written  or  verbal,  so  fairly  obtained  and  so  equal  in  its  terms, 
that  a  court  of  equity  will  enforce  its  specific  performance, 
and  the  decree  of  the  circuit  court  must,  therefore,  be  reversed, 
and  the  bill  dismissed. 

Decree  reversed. 
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The  First  National  Bank  of  Madison,  Wisconsin, 

V. 

James  B.  Hart. 


1.  Pleading — recovery  under  a  general  indebitatus  count,  or  whether  the 
plaintiff  must  declare  specially.  Where  an  agreement  has  been  completely 
performed  by  the  party  who  was  to  render  services  thereunder,  and  there 
is  nothing  special  in  the  contract  in  relation  to  the  time  or  manner  of  pay- 
ment, or  the  credit,  if  any,  has  expired,  then  there  is  a  duty  upon  the  other 
part}'  to  pay  the  stipulated  price,  to  recover  which  the  party  entitled  is  not 
required  to  declare  specially,  but  a  general  indebitatus  assumpsit  will  lie. 

2.  Same — to  recover  a  reicard.  So  where  a  certain  sum  was  offered  as  a 
reward  for  the  discovery,  arrest  and  conviction  of  a  forger,  and  the  recovery 
of  tlie  money  obtained  b}r  him,  and  a  person  performed  such  services  as 
led  to  that  result,  and  entitled  him  to  the  reward,  it  was  held,  he  could 
recover  the  same  under  a  general  indebitatus  count. 

3.  Reward — who  may  recover  the  same.  A  bank  having  paid  out  a  large 
sum  of  money  upon  forged  drafts;  offered  a  reward,  through  the  medium 
of  a  circular  addressed  "  to  any  bank  officer  or  police  detective,"  for  the 
detection  and  conviction  of  the  forger  and  the  recovery  of  the  money.  A 
person  who  was  neither  a  "bank  officer"  nor  a  "police  detective,"  believ- 
ing he  had  discovered  the  criminal,  communicated  his  suspicions  to  an  offi- 
cer of  the  bank,  by  letter,  saying,  if  the  person  turned  out  to  be  the  guilty 
party  he  shouM  claim  the  reward.  The  bank  officer  responded,  enclosed 
one  of  the  circulars  offering  the  reward,  advised  his  informant  "  to  keep 
quiet,  but  a  close  watch,"  and  that  he  would  send  a  detective  to  him.  The 
detective  was  sent,  and  the  bank  officer  also  went,  and  both  communicated 
personally  with  their  informant,  and,  through  information  derived  from 
him,  the  suspected  person  was  arrested  and  convicted,  and  most  of  the 
money  recovered:  Held,  the  person  thus  instrumental  in  accomplishing 
the  purpose  for  which  the  reward  was  offered,  his  services  being  accepted 
and  availed  of  by  those  offering  it,  was  entitled  to  the  reward,  although  he 
was  not  embraced  in  the  description  of  persons  to  whom  it  was  originally 
proposed. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  indebitatus  assumpsit,  brought  in  the 
court  below  by  Hart  against  the   First  National   Bank   of 
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Madison,  Wisconsin,  to  recover  the  amount  of  a  reward  offered 
by  the  defendant  for  the  arrest  and  conviction  of  a  party  who 
had  drawn  a  large  sum  of  money  from  the  bank  upon  forged 
drafts,  and  for  the  recovery  of  the  money  so  obtained. 
The  reward  had  been  offered  in  a  circular,  as  follows : 

(private.) 
$2500  REWARD. 

First  National  Bank,  Madison,  Wis.,  \ 
August  26,  1867.      J 
To  any  Bank  Officer  or  Police  Detective  : 

Sir  :  On  the  twentieth  instant,  a  man  calling  himself  A. 
Burns  presented  to  this  bank  five  drafts,  of  $3000  each,  pur- 
porting to  be  drawn  by  the  First  National  Bank  of  Centreville, 
Iowa,  upon  the  Tenth  National  Bank  of  New  York,  and  pro- 
cured thereon  $7000,  leaving  the  balance  (8000)  to  credit. 

His  mode  of  operating  here  was  to  gain  the  confidence  of 
people  in  a  neighboring  town  by  professing  to  be  a  Baptist 
clergyman — formed  christian  acquaintances,  preached  twice  the 
preceding  Sabbath  (the  eighteenth)  and  bargained  to  purchase 
property  and  enter  into  business  there.  Thus  paving  the  way, 
he  procured  an  introduction,  and  was  identified  as  "  Mr..  Burns  " 
by  those  who  thought  they  knew  him. 

The  notorious  forger,  Piper,  alias  Fancher,  Clark,  King, 
Farley,  etc.,  having  lately  been  arrested  here  and  taken  to 
Vermont  for  trial,  it  is  supposed  that  "  Burns  "  has  taken  this 
method  of  raising  bail  for  his  accomplice. 

Burns  is  about  35  years  of  age,  say  six  feet  high,  slender 
built,  but  broad  shoulders,  short  auburn  hair,  inclined  to  curl, 
whiskers  sandy,  eyes  blue,  had  a  peculiar,  long,  loping  step, 
and  mouth  unusually  small,  teeth  good,  is  inclined  to  talk  con- 
siderably.    His  real  name  is  unknown. 

The  above  reward  will  be  paid  for  his  detection  and  recovery 
of  the  money ;  or  for  the  detection  and  conviction  of  the  for- 
ger, $500 ;  or  for  the  recovery  of  the  money,  ! 
equal  proportion  for  any  part  thereof. 
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Any  information  you  may  get  may  be  addressed  to  Sheriff 
of  Dane  county,  Madison,  Wisconsin.  Should  he  make  his 
appearance,  "  shadow  "  him  and  telegraph  us  at  once. 

K  B.  Van  Slyke,  President. 

P.  S. — We  enclose  duplicate,  which  please  give  to  your  police 
officers. 


The  facts  in  relation  to  the  arrest  and  conviction  of  the  for- 
ger, and  the  recovery  of  a  portion  of  the  money  obtained  by 
him,  through  the  instrumentality  of  the  plaintiff,  are  set  forth 
in  the  opinion  of  the  court. 

Upon  the  trial  below,  it  appeared  in  evidence  that  when  the 
officers  of  the  bank  were  advised  by  the  plaintiff,  by  letter, 
that  he  suspected  an  individual  residing  at  Tuscola,  Illinois, 
the  residence  also  of  the  plaintiff,  as  being  the  guilty  party, 
they  sent  a  detective,  who  was  already  in  their  employment,  to 
confer  Avith  the  plaintiff  at  Tuscola  respecting  the  identity  of 
the  suspected  person.  In  that  interview,  Hart,  the  plaintiff, 
told  the  detective,  McDougall,  of  conversations  between  him- 
self and  Barton,  the  suspected  person,  before  that  time,  as 
bearing  upon  the  question  of  his  guilt,  and  also  what  he,  the 
plaintiff,  had  done  in  the  way  of  ascertaining  the  fact  of  Bar- 
ton's connection  with  the  crime.  These  statements,  made  on 
that  occasion  by  the  plaintiff  to  McDougall,  were  permitted  to 
be  given  in  evidence  on  the  trial  by  the  plaintiff,  against  the 
objection  of  the  defendant,  and  this  is  one  of  the  grounds  of 
error  alleged. 

The  trial  resulted  in  a  judgment  for  the  plaintiff  for  $2128.57, 
from  which  the  defendant  appealed. 

Messrs.-  Clarkson  &  Van  Schaack,  for  the  appellant. 

The  plaintiff  below  was  not  entitled  to  recover  upon  the  indeb- 
itatus count ;  the  declaration  should  have  been  special,  counting 
upon  the  offer  of  reward  made,  and  containing  all  the  neces- 
sary averments  to  enable  the  plaintiff  to  recover  from  the 
defendant  upon  it,  as  upon  an  implied  promise  made  to  him. 
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But  there  must  have  been  an  original  contract  made  between 
the  plaintiff  and  defendant  to  authorize  the  use  of  the  indebi- 
tatus count  only. 

And  no  such  contract,  nor  any  contract,  was  ever  made 
between  appellant  and  appellee. 

The  printed  and  published  offer  of  reward  was  not  addressed 
to  the  plaintiff,  nor  was  any  promise  made  in  or  by  it  to  the 
plaintiff.  There  was  no  privity  of  contract  between  the  plain- 
tiff and  defendant,  and  the  only  claim  the  plaintiff  can  have 
against  the  defendant  must  be  a  special  one,  arising  out  of  a 
promise  not  made  to  him  particularly,  but  limited  in  its  char- 
acter, and  actually  addressed  to  others  than  the  plaintiff,  to- wit : 
to  "  any  bank  officer  or  police  detective." 

The  rule  of  pleading  upon  an  offer  of  reward  is  thus  laid 
down  in  Chitty :  2  Chitty's  Pleadings,  side  page  257  (note  b), 
under  form  of  special  count  for  a  reward. 

"  An  advertisement  or  general  promise  of  a  reward  to  any 
who  will  apprehend  a  felon,  or  do  any  other  act  for  the  defend- 
ant, should  not,  in  general,  be  declared  on  as  a  promise  to  the 
particular  plaintiff,  for  there  is  no  privity  between  the  parties 
themselves."     Rol.  Abr.  6  M.  pi.  1. 

But  the  plaintiff  should  not  recover  upon  this  offer  of  reward 
because  he  did  not  do  that  for  which  the  reward  was  offered ; 
he  only  gave  information  which  led  to  that  result.  It  will  be 
observed  the  wording  of  the  offer  of  reward  is  as  follows : 

"  The  above  reward  ($2500)  will  be  paid  for  his  detection 
and  recovery  of  the  money ;  or,  for  the  detection  and  convic- 
tion of  the  forger,  $500 ;  or  for  the  recovery  of  the  money, 
$2000 ;  or  an  equal  proportion  for  any  part  thereof." 

Not  that  $2500  would  be  paid  for  information  that  would 
lead  to  his  detection  and  to  the  recovery  of  the  money,  but 
"  for  his  detection  and  the  recovery  of  the  money."  Nor,  that 
$2000  would  be  paid  for  information  that  would  lead  to  the 
recovery  of  the  money,  or  an  equal  proportion  for  any  part 
thereof,  but  that  $2000  would  be  paid  for  the  recovery  of  the 
money,  or  an  equal  proportion  for  any  part  thereof. 
5 — 55th  III. 
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Offers  of  reward  are  usually  made,  or  at  least  very  fre- 
quently, for  "  information  that  wiljL  lead  to  detection  and 
recovery  of  money."  This  offer  of  reward  is  a  very  different 
one.  Its  general  promise  of  reward  would  not  create  a  claim 
in  favor  of  one  who  merely  gave  information  which  led  to  the 
recovery  of  money.  See  Codding  v.  Inhabitants  of  Mansfield,  7 
Gray  (Mass.)  272  ;  Gardner  v.  The  City  of  Hartford,  14  Conn. 
195 ;  Nail  v.  Proctor,  3  Mete.  (Ky.)  447 ;  Gilmore  v.  Lewis,  12 
Ohio,  281. 

Messrs.  Gookins  &  Koberts,  for  the  appellee. 

We  think  it  clear  that  a  recovery  could  properly  be  had 
under  the  indebitatus  count,  where  the  reward  offered  was 
accepted,  acted  upon,  and  the  service  fully  performed.  We 
do  not  put  the  construction  upon  the  note  quoted  from  Chitty, 
that  is  given  by  counsel  for  appellant.  The  author  was  not 
discussing  the  difference  between  general  and  special  pleading, 
but  merely  giving  directions  how  to  form  a  special  count.  The 
offer  in  the  advertisement  being  general,  should  not  be  averred 
to  have  been  made  to  the  plaintiff.  That  this  was  Mr.  Chitty's 
view  of  the  matter  is  plain  from  the  fact  that,  at  the  end  of 
the  same  precedent,  he  gives  the  further  direction  to  "  add 
other  counts  varying  the  undertaking  according  to  circum- 
stances, and  the  common  counts  for  work  and  labor,"  etc. 
This  direction  to  the  pleader  we  think  would  have  been  very 
inappropriate  if  no  recovery  could  be  had  under  the  common 
counts.  The  case  of  McClure  v.  Wilson,  43  111.  356,  seems  to 
be  conclusive  on  that  question. 

We  do  not  think  the  authorities  cited  by  appellant's  counsel 
sustain  their  view,  that  the  plaintiff  had  not  earned,  and  there- 
fore could  not  recover,  the  reward  offered,  having  only  given 
information  which  led  to  the  result  desired — the  conviction  of 
the  forger  and  the  recovery  of  the  money. 

The  just  and  sensible  rule,  laid  down  by  Chief  Justice  Tin- 
dal,  in  Thatcher  v.  England,  3  Man.  Gr.  &  Scott,  254,  (54  E. 
C.  L.  253)  seems  to  be  recognized  in  all  the  cases  where  the 
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precise  question  now  under  review  has  received  proper  consid- 
eration. Thus :  "  It  appears  to  me  that  the  reward  is  to  be 
paid  to  the  person  who  was  the  original  and  meritorious  cause 
of  the  recovery  of  the  property  and  the  conviction  of  the 
offender;  that  is,  to  the  person  who  first  communicated  the 
information  which  led  to  both." 

We  cite,  also,  Williams  v.  Carwardine,  5  C.  &  P.  566  (24  E. 
C.  L.  711) ;  Symmes  v.  Frazier,  6  Mass.  344,  is  a  leading  case, 
and  quoted  as  such  by  Shaw,  Chief  Justice,  in  Freeman  v. 
The  City  of  Boston,  5  Mete.  56 ;  The  City  Bank  v.  Bangs,  2 
Edw.  Ch.  95;  Beese  v.  Dyer,  9  Allen  (Mass.)  151. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

Where  the  agreement  has  been  completely  performed  by  the 
party  who  was  to  render  the  services,  and  there  was  nothing 
special  in  the  contract  in  relation  to  the  time  or  manner  of 
payment,  or  the  credit,  if  any,  has  expired,  there  is  then  a 
duty  upon  the  other'  party  to  pay  the  stipulated  price,  for 
which  a  general  indebitatus  assumpsit  will  lie.  Bull.  N.  P. 
139. 

This  rule  disposes  of  the  objection,  that  appellee  could 
recover  only  upon  a  special  count. 

In  August,  1867,  at  Madison,  Wisconsin,  a  certain  individual 
obtained  of  appellant  $7000  by  means  of  forged  drafts,  where- 
upon appellant  caused  to  be  published  in  circulars  an  offer  of 
reward,  which  was,  in  substance — that  $2500  would  be  paid 
for  the  detection  of  the  forger  and  recovery  of  the  money ;  or 
for  the  detection  and  conviction  of  the  forger,  $500  ;  or  for  the 
recovery  of  the  money,  $2000 ;  or  an  equal  proportion  for  any 
part  thereof. 

The  appellee  lived  at  Tuscola,  111.,  and  about  the  thirtieth  of 
August,  1867,  having  seen  a  full  account  in  the  Chicago  Times 
of  the  forgery,  a  description  of  the  person  and  conduct  #of  the 
forger,  together  with  a  notice  of  the  reward  offered  by  the 
bank,  taken  from  a  Madison  paper,  appellee  had  his  suspicions 
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at  once  aroused  and  fixed  upon  a  person  who  had  been  tempo- 
rarily residing  at  Tuscola,  of  the  name  of  Barton.  He  accu- 
mulated facts  and  circumstances,  and,  on  the  thirty-first  of  the 
same  month,  wrote  a  letter  to  the  officers  of  the  bank,  stating 
his  suspicions  and  the  grounds  of  them,  and  requesting  them 
so  send  some  one  to  identify  the  person,  and  also  stating  that 
if  Barton  should  prove  to  be  the  forger,  and  the  money  be 
recovered,  he  should  claim  the  reward.  On  the  second  of  Sep- 
tember, 1867,  he  wrote  again,  giving  a  more  particular  state- 
ment of  the  facts  and  circumstances  to  support  the  belief  that 
Barton  was  the  guilty  party,  and  urging  them  to  send  at  once 
and  arrest  him. 

To  these  letters,  Geo.  A.  Mason,  the  cashier  of  the  bank, 
replied  by  letter,  bearing  date  the  third  of  September,  1867,  in 
which  he  enclosed  to  appellee  the  circular  aforesaid,  offering  the 
reward,  and  stated :  "  Our  detective  will  be  home  (here) 
to-morrow,  and  if  the  information  that  he  is  now  after  cor- 
roborates your  statements,  he  will  go  at  once  to  your  place. 
Keep  quiet,  but  a  close  watch.  I  think  he  will  be  able  to 
reach  your  place  by  Thursday  night." 

The  detective  alluded  to  did  come,  and  after  appellee  had  put 
him  in  possession  of  the  facts  and  circumstances,  the  latter  sent 
for  Mason,  who  also  came  directly  to  appellee,  who  then  had 
obtained  specimens  of  Barton's  hand  writing,  and  ascertained 
what  money  Barton  had  invested  there  lately  in  property. 
Barton  proved  to  be  the  guilty  party,  and  both  his  guilt  and 
the  use  of  the  money  obtained  by  his  crime,  were  detected  pri- 
marily and  directly  through  the  sagacious  efforts  of  appellee. 
Barton  was  arrested,  taken  to  Wisconsin,  indicted  and  con- 
victed. Of  the  fruits  of  his  crime,  $5500  had  been  invested  in 
a  farm  in  Douglas  county,  and  about  $  1000  in  personal  prop- 
erty. The  farm,  which  was  estimated  at  $5500,  was  conveyed 
by  Barton  and  wife  to  Mason,  as  cashier  of  the  bank,  and  per- 
sonal property  made  over  of  the  value  of  about  $800. 

The  facts  of  this  case  afford  a  complete  answer  to  all  the 
objections  made  to  the  ruling  of  the  court  or  judgment  below. 
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It  appears  that  there  was  nothing  special  in  the  contract  in 
relation  to  the  time  or  manner  of  the  payment  of  the  reward, 
and,  consequently,  when  appellee  completely  performed,  as  he 
unquestionably  did,  his  part  of  it,  the  law  imposed  a  duty  upon 
the  appellant  to  pay  the  stipulated  price,  for  which  a  general 
indebitatus  assumpsit  would  lie,  and  the  objection,  that  ajDpellee 
could  recover  only  upon  a  special  count  upon  the  agreement, 
is  wholly  untenable. 

The  counsel  for  appellant  say,  "that  it  is  not  pretended 
that  there  was  any  contract  made  between  the  appellant  and 
appellee,  except  such  as  might  be  implied  from  the  offer  of 
reward,  and  this  offer  of  reward,  it  will  be  seen,  is  headed  pri- 
vate, and  addressed  i  to  any  bank  officer  or  police  detective.'  " 

This  objection  is  answered  by  the  facts  in  evidence.  When 
appellee  wrote  to  the  agents  of  appellant,  he  stated  to  them 
that,  if  the  person  he  suspected  proved  to  be  the  guilty  party, 
and  the  property  was  recovered,  he  should  claim  the  reward. 
What  was  the  reply  to  this  ?  A  letter  enclosing  to  appellee 
the  offer  of  reward,  and  telling  him  their  detective  would  be 
sent;  to  "  keep  quiet,  but  a  close  watch."  And  not  only  this, 
but  in  a  very  short  time  the  cashier  went  to  Tuscola,  and  had 
direct  communication  with  him  on  the  subject,  and. appropri- 
ated the  proceeds  of  the  discovery.  Now  does  it  lie  with  the 
appellant  to  say,  we  did  not  make  this  offer  of  reward  to  appel- 
lee, because  our  circular  is,  in  terms,  addressed  to  bank  officers 
and  police  detectives,  and  he  is  neither?  When  appellee  said, 
in  his  letter,  that  if  Barton  proved  to  be  the  forger,  and  the 
property  was  recovered,  he  should  claim  the  reward,  why  did 
they  not  then  say,  unless  you  are  a  bank  officer  or  police  detec- 
tive you  cannot  have  the  reward  ?  Good  faith  and  fair  dealing 
required  them  to  have  so  said  if  they  meant  any  such  thing. 
But,  instead  of  that,  they  informed  him  that  they  would  send 
their  detective,  and  "  to  keep  quiet,  but  a  close  watch  ;"  and  to 
assure  him  that  it  would  be  all  right,  enclosed  him  their  offer 
of  reward.     These  letters  and  acts,  followed  up,  as  they  were, 
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by  the  officers  going  to  appellee  and  receiving  the  information 
which  led  to  the  arrest  and  convictidn  of  the  forger  and  the 
recovery  of  the  property,  as  before  mentioned,  create  a  direct 
privity  of  contract  between  the  bank  and  appellee  as  effectu- 
ally as  if  the  officers  had  said  to  him,  and  to  nobody  else,  "  we 
have  lost  f  7000  by  means  of  a  forgery.  Now,  we  will  give 
you  $2500  for  the  detection  of  the  forger  and  recovery  of 
the  money ;  or  $500  for  the  detection  and  conviction  of  the 
forger ;  or  $2000  for  the  recovery  of  the  money,  or  equal  pro- 
portion of  that  sum  for  any  part  thereof;"  and  he  had  replied, 
"  I  accept  your  proposition,"  and  proceeded  at  once  upon  the 
performance  of  his  contract.  Where  a  person,  acting  under 
such  an  offer  of  reward,  acquires  a  knowledge  of  the  facts 
necessary  to  a  detection  or  discovery  of  the  criminal,  and  of 
the  things  stolen  or  lost,  and  has  imparted  such  knowledge 
with  the  intent  and  for  the  purpose  of  bringing  about  a  recov- 
ery or  restoration  of  the  property,  and  the  arrest  and  convic- 
tion of  the  criminal ;  taking  upon  himself  the  risk  and  conse- 
quences of  a  failure,  if  it  fails,  and  acting  with  a  view  to  the 
benefit  of  the  reward  if  his  suspicions  and  disclosures  are  well 
founded  and  successful,  he  is,  by  all  the  principles  of  law,  jus- 
tice and  fair  dealing,  entitled  to  the  reward  offered,  and  it 
would  be  a  reproach  upon  the  administration  of  justice  if  he 
could  be  defeated  of  its  recovery  by  objections  so  purely  tech- 
nical, and  not  affecting  the  merits,  as  are  urged  in  this  case. 

The  evidence  fully  establishes  a  cause  of  action,  and  the 
damages  were  not  excessive.  Appellee  had  nothing  to  do  with 
the  amount  paid  to  Cannon  for  filing  a  bill.  There  was  no 
proof  that  the  amount  of  $500  was  a  reasonable  fee  for  draft- 
ing such  a  bill,  or  that  any  bill  was  necessary.  It  appears  that 
Barton  voluntarily  gave  up  the  property  and  confessed  his 
guilt,  without  the  necessity  of  appellee  attending  court. 

We  do  not  deem  it  necessary  to  discuss  all  the  questions 
raised.  It  was  entirely  proper  for  appellee  to  state  to  McDou- 
gall  all  the  material  information  he  had.     Such  information  is 
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not  hearsay,  but  original  and  material  evidence.  1  Greenl. 
Ev.  sec.  101.  Finding  no  error  in  this  record  affecting  the 
merits  of  the  case,  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 


Luther  Stone 

v. 

James  C.  Fargo  et  al. 


1.  Sale  under  trust  deed — notice  to  the  debtor — bad  faith — inadequacy 
of  price.  A  pafty  holding  certain  real  estate  under  a  contract  of  purchase, 
sold  the  same,  receiving  from  his  vendee  a  part  of  the  purchase  price  in 
cash,  and  for  the  residue  his  promissory  notes,  which  were  transferred 
before  their  maturity.  Subsequently,  this  vendor  forfeited  his  contract  of 
purchase,  and  thereupon  his  vendee  purchased  from  the  original  vendor, 
receiving  a  deed  for  the  premises,  and  executing  a  deed  of  trust  thereon  to 
secure  a  portion  of  the  purchase  money,  and  at  the  same  time  receiving 
from  his  grantor  a  bond  to  indemnify  him  against  his  outstanding  notes 
given  on  his  former  purchase.  It  was  also  agreed  that  steps  should  be 
taken,  at  the  expense  of  the  grantee  in  the  trust  deed,  to  restrain  the  col- 
lection of  those  outstanding  notes,  and  to  recover  the  money  paid  on  the 
first  purchase,  which  was  to  inure  to  the  benefit  of  the  vendor  on  the  sec- 
ond sale.  The  trustee  in  the  trust  deed  also  agreed,  as  the  agent  of  the 
holder,  that  the  residue  of  purchase  money  secured  thereby  should  not  be 
demanded  until  the  suit  in  respect  to  those  notes  should  be  determined,  yet, 
pending  that  suit,  and  without  any  notice  to  the  grantor  in  the  deed  of 
trust,  the  trustee  sold  the  property,  at  a  grossly  inadequate  price,  the  cir- 
cumstances tending  to  show  it  was  not  a  fair  and  real  transaction  with  any 
of  the  parties  to  it ;  there  was  no  money  paid,  or  deed  made  to  the  purcha- 
ser, for  a  period  of  two  months  after  the  sale.  It  was  held,  the  trustee's 
sale  should  be  set  aside,  on  bill  filed  for  that  purpose,  in  order  to  a  more 
equitable  adjustment  of  the  rights  of  the  parties. 

2.  Set  off — in  equity — against  a  debt  due  to  an- estate.  A  purchaser  of 
land  gave  his  notes  for  a  portion  of  the  purchase  money,  and  simultane- 
ously therewith,  as  a  part  of  the  same  transaction,  the  grantor  executed  to 
the  purchaser  a  bond  to  indemnify  and  save  him  harmless  as  against 
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certain  outstanding  notes  given  by  him  upon  a  prior  purchase  of  the  same 
premises  from  a  third  party  who  had  bought  from  the  same  grantor,  but 
had  forfeited  his  contract.  After  the  death  of  the  grantor,  the  party  thus 
sought  to  be  indemnified  was  compelled  to  pay  those  outstanding  notes: 
Held,  that  in  equity,  the  party  so  damnified  could  set  off  the  sum  paid  by 
him,  against  his  notes  due  to  the  estate  of  his  grantor,  it  appearing  the 
estate  was  solvent  and  the  interests  of  other  creditors  would  not  be  affected 
thereby. 

3.  Nor  would  the  fact  that  the  debt  arising  from  a  breach  of  the  condi- 
tion of  the  bond  of  indemnity  did  not  accrue  and  become  fixed  in  the  life 
time  of  the  party  executing  it,  at  all  affect  the  right  of  set  off  in  such  case 
against  his  estate. 

4.  And  the  claim  arising  out  of  a  breach  of  the  condition  of  the  bond 
of  indemnity,  should  go  in  discharge  of  the  notes  given  for  the  purchase 
money  of  the  land,  without  reference  to  the  claims  of  other  creditors  of 
the  estate,  inasmuch  as  that  indemnity  appeared  to  be  one  of  the  terms  of 
purchase,  and  all  being  parts  of  the  same  transaction.  ^ 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Dent  &  Black,  for  the  appellant. 

Mr.  J.  S.  Page,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  commenced  by  Luther  Stone,  to 
set  aside  a  sale  made  by  Edward  A.  Rucker  to  James  C.  Fargo, 
under  a  trust  deed,  and  to  set  off  against  the  note  of  Stone 
a  larger  claim,  growing  out  of  a  bond  of  indemnity,  executed 
to  Stone  by  Caroline  Clarke,  deceased  at  the  time  of  filing  the 
bill. 

Appellant  purchased  of  Mrs.  Clarke,  in  her  life  time,  certain 
property  in  Chicago,  through  her  agent  and  attorney,  Rucker, 
and  paid  her  in  cash  $847.50,  and  executed  to  her  his  two  notes 
—one  for  $455,  due  May  1,  1858,  and  one  for  $1233,  payable 
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May  1,  1859.  These  notes  were  dated  December  16,  1857. 
Prior  to  this  sale,  appellant  had  bought  the  same  property  of 
Charles  G.  E.  Prussing,  and  had  paid  him  a  large  sum  on 
account  of  purchase  money,  and  executed  to  him  notes,  amount- 
ing, in  the  aggregate,  to  $2536.04.  Prussing  forfeited  his  con- 
tract with  Mrs.  Clarke,  and  hence  the  sale  to  appellant.  Appel- 
lant's notes  to  Prussing  had  been  transferred  before  maturity ; 
and  on  the  day  of  appellant's  purchase  from  Mrs.  Clarke,  she 
conveyed  to  him  the  premises,  took  a  trust  deed  to  secure  the 
deferred  payments,  and,  at  the  same  time,  executed  and  deliv- 
ered to  him  an  indemnity  bond,  in  the  penalty  of  $5000,  con- 
ditioned that  if  she  should,  at  all  times  thereafter,  save,  defend 
and  keep  him  harmless  and  indemnified  of  and  from  all  actions, 
suits,  costs,  charges,  damages  and  expenses,  which  should  or 
might  thereafter  happen  to  him  by  reason  of  two  promissory 
notes  which  he  had  given  to  Prussing,  and  which  were  then 
outstanding,  then  the  obligation  to  be  void,  otherwise  to  remain 
in  full  force. 

It  was  furthermore  agreed  between  the  parties,  that  a  suit 
should  be  prosecuted,  at  the  expense  of  Caroline  Clarke,  to 
perpetually  restrain  the  collection  of  the  notes  and  to  recover 
certain  moneys  which  Stone  had  paid  to  Prussing,  the  benefit 
of  which  should  inure  to  Mrs.  Clarke,  and  for  this  purpose  a 
a  power  of  attorney  was  executed  by  Stone  to  Messrs.  Marsh  & 
King. 

In  pursuance  of  such  authority,  a  suit  was  commenced  in 
the  life  time  of  Mrs.  Clarke,  and  during  its  pendency,  she  hav- 
ing died,  appellees,  except  Fargo  and  Pucker,  were  duly 
appointed  administrators  of  her  estate. 

Pucker  was  trustee  in  the  trust  deed,  and,  as  the  agent  and 
attorney  of  Mrs.  Clarke,  agreed  with  Stone  that  the  payment 
of  the  note  for  $1233  should  not  be  demanded  until  the  deter- 
mination of  the  suit  against  Prussing.  The  sale  by  Pucker  to 
Fargo  was  on  the  seventeenth  of  January,  1862,  and  the  final 
decree  in  the  suit  against  Prussing  was  not  rendered  until  June 
28,  1862.     The  property  was  worth,  at  the  time  of  sale,  ! 
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or  $6000,  and  was  sold  for  $1500.  '  The  last  note  only  was 
then  unpaid. 

The  parties  all  resided  in  Chicago,  and  had  frequent  inter- 
views in  regard  to  the  suit  pending  and  the  note  in  controversy. 
It  seems  that  Fargo  was  not  present  at  the  sale ;  that  the  trus- 
tee had  no  communication  with  him  in  regard  to  it ;  that  one 
Timothy  S.  Fitch  purchased  for  him,  and  that  all  these  parties, 
including  the  administrators,  were  upon  intimate  terms  with 
each  other,  and  managed,  to  conceal  the  transaction  from  appel- 
lant. Though  the  pretended  sale  was  in  January,  1862,  no 
money  had  been  paid  or  deed  executed  in  March  following, 
when  the  injunction  was  served. 

After  the  death  of  Mrs.  Clarke,  appellant  was  compelled  to 
pay  over  $2000  in  consequence  of  a  non-compliance  with  the 
conditions  of  the  bond  of  indemnity. 

Two  questions  are  presented  by  this  evidence.  Was  the 
trustee's  sale  wrongful  and  fraudulent?  Is  appellant  entitled 
to  set  off  against  his  unpaid  note,  the  amount  he  has  paid  on 
account  of  the  non-fulfillment  of  the  requirements  of  the 
bond? 

The  circuit  court  found  that  the  sale  was  wrongful,  but,  as  a 
condition  precedent  to  setting  it  aside,  required  the  payment 
of  the  note.  Under  the  circumstances,  it  was  bad  faith  to 
make  the  sale  without  actual  notice  to  appellant.  He  had  the 
right  to  rely  upon  the  agreement.  The  obligation  was  to  save 
him  harmless.  This  had  not  been  kept,  and  this  attempted 
forced  sale  was  in  violation  of  the  spirit  of  the  bond,  and  the 
express  terms  of  the  agreement.  It  was  virtually  a  fraud  ; 
was  for  a  grossly  inadequate  price,  and  does  not  appear  to  have 
been  a  fair  and  real  transaction.  It  was  destitute  of  good 
faith — the  soul  of  contracts,  and  the  essence  of  all  honest 
engagements. 

The  claim  of  appellant  for  $2584.08  against  Clarke's  estate, 
had  been  allowed  by  the  county  court,  and  as  it  was  not  pre- 
sented for  more  than  two  years  from  the  date  of  letters  of 
administration,  it  was  ordered  to  be  paid  out  of  assets  which 
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might  be  discovered  and  inventoried,  after  the  lapse  of  two 
years  from  the  granting  of  letters.  There  has  been  no  newly 
discovered  property.  It  appears  there  was  sufficient  money  in 
the  hands  of  the  administrators  to  pay  all  claims  allowed, 
except  the  claim  of  appellant,  and  an  order  had  been  entered 
for  such  payment. 

Hence,  to  allow  the  set  off  in  this  case  would  not  change  the 
course  of  distribution,  and  could  not  prejudice  other  creditors. 
They  have  been  paid,  or  there  is  a  sufficiency  of  assets  to  pay 
them.  The  estate  is  not  insolvent,  and  therefore  the  allowance 
of  the  set  off  would  not  violate  the  statute  which  requires  the 
assets  of  an  insolvent  estate  to  be  distributed  pro  rata  among 
the  creditors. 

The  case  of  Newhall  v.  Turney,  14  111.  338,  cited  by  appel- 
lees, is  not  in  point.  In  that  case,  the  suit  was  brought  on  a 
note  given  to  the  administrator,  and  the  plea  of  set  off  was, 
that  the  deceased,  in  his  life  time,  was  indebted  to  defendant. 
The  court,  in  the  opinion,  properly  said :  "  The  law  is  well 
settled,  that,  in  an  action  to  recover  a  demand  accruing  to  an 
administrator  after  the  death  of  an  intestate,  the  defendant 
can  not  set  off  a  debt  due  from  the  intestate  in  his  life  time. 
To  allow  this  to  be  done  would  interfere  with  the  proper  order 
of  distribution.  It  would  enable  the  debtor  of  an  insolvent 
estate  to  obtain  an  unjust  advantage."  To  the  same  effect  is 
the  case  of  Orews  v.  Williams,  2  Bibb,  262,  and  others  referred 
to  by  appellees. 

The  case  at  bar  is  entirely  different.  The  note  was  given  to 
Mrs.  Clarke,  and  the  bond  was  executed  by  her  in  her  life  time. 
The  execution  and  exchange  of  these  writings  were  simultane- 
ous. There  is  mutuality  in  the  debts.  The  claim  of  appellant 
has  been  ascertained,  and  is  certain  and  determinate.  No 
unjust  advantage  would  be  obtained  by  appellant,  in  granting 
the  prayer  of  the  bill.  ISTo  creditor  would  be  deprived  of  his 
debt. 

But  it  is  insisted  that,  as  appellant  was  not  compelled,  in  the 
life  time  of  Mrs.  Clarke,  to  pay  the  notes  given  to  Prussing, 
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there  was  no  claim  against  her  at  her  death,  and,  therefore,  the 
demand  of  appellant,  accruing  subsequently  to  the  death,  can 
not  be  set  off  to  the  note.  The  liability  was  upon  her,  her 
heirs  and  personal  representatives.  Whenever  the  conditions 
of  the  bond  were  broken,  the  liability  attached,  and  the  debt 
became  fixed.  If  this  happened  before  the  collection  of  the 
note,  there  is  no  reason  why  the  set  off  should  not  be  allowed, 
if  the  rights  of  other  creditors  were  not  infringed  upon.  The 
attempted  distinction  is  exceedingly  nice,  and  unjust  in  prin- 
ciple. 

We  think  the  giving  of  the  bond  was  one  of  the  terms  of 
purchase.  It  and  the  note  were  parts  of  the  same  transaction. 
The  claim  arising  out  of  the  liability  upon  the  bond  should  be 
applied  in  discharge  of  the  note,  without  reference  to  the  claims 
of  other  creditors.  It  is  a  plain  equity,  which  should  not  be 
defeated  by  the  technical  rules  applicable  to  a  set  off  at  law. 

The  decree  of  the  circuit  court  is  reversed  and  cause  remanded, 
with  directions  to  enter  a  decree  setting  aside  the  sal  ft  and 
allowing  the  set  off. 

Decree  reversed. 


Mary  Rogers 

v. 

Bridget  Simmons  et  al. 


1.  Parol  trusts  respecting  lands — statute  of  frauds.  An  express  trust 
in  respect  to  lands,  resting  entirely  in  parol,  is  within  the  statute  of  frauds, 
and  void. 

2.  So  where  a  guardian  of  minor  children  succeeded  in  purchasing  a  tract 
of  land  which  had  formerly  belonged  to  the  father  of  his  wards,  at  a  less 
price  than  he  could  otherwise  have  obtained  it  for,  on  the  representation  to 
the  then  owner  of  the  land  that  he  was  acting  as  guardian  and  wished  to 
secure  the  land  for  the  children,  taking  the  conveyance,  however,  in  his 
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own  name,  absolutely,  and  paying  his  own  money  on  the  purchase,  it  was 
7ield,  no  express  trust  could  arise  in  favor  of  the  wards,  based  upon  these 
representations  of  their  guardian,  because,  being  in  parol,  they  were  within 
the  statute  of  frauds. 

3.  Trusts — arising  out  of  -fiduciary  relations.  Nor  would  a  constructive 
trust  arise,  by  operation  of  law,  in  such  case,  by  reason  of  the  fiduciary 
relation  of  the  guardian,  because  his  wards,  for  whose  benefit  he  pretended 
he  wished  to  purchase  the  land,  had  no  interest  therein,  or  claim  or  expec- 
tation of  interest.  The  title  to  the  land,  although  once  in  the  father  of 
the  minors,  had  become  vested  in  another  party. 

4.  In  order  that  a  trust  shall  arise  in  favor  of  a  person  towards  whom 
the  fiduciary  or  confidential  relation  exists  or  is  assumed,  by  reason  of  such 
relation,  the  person  claiming  the  trust  must  have  some  interest,  or,  at  least, 
some  claim  or  reasonable  expectation  of  interest,  in  the  property  claimed 
to  be  affected. 

5.  Same — what  will  amount  to  a  fraud  in  respect  thereto.  The  mere  vio- 
lation of  a  parol  promise  or  trust,  as  to  an  interest  in  land,  will  not,  of 
itself,  constitute  such  a  fraud  as  will  take  a  case  out  of  the  statute  of 
frauds. 

6.  Laches — delay  in  setting  up  fraud.  The  owner  of  a  tract  of  land 
sold  and  convej^ed  the  same  in  June,  1852,  at  a  price  less  than  he  had  pre- 
viously offered  the  same  to  his  grantee,  the  abatement  in  price  being  iu 
consequence  of  the  alleged  false  representations  of  the  grantee  that  he 
desired  to  secure  the  land  for  the  benefit  of  certain  minor  children,  whose 
father  had  previously  owned  the  land,  and  for  whom  the  grantee  had  become 
guardian.  In  August,  1865,  the  grantor  executed  a  quit  claim  deed  for  the 
premises  to  the  wards  of  his  former  grantee :  Held,  if  the  grantor  had  the 
right,  which  these  children  could  enforce,  to  have  the  deed  to  the  guardian 
set  aside  by  reason  of  such  false  representations,  a  delay  until  May,  1866,  a 
period  of  fourteen  years,  in  asserting  such  right,  would  bar  the  remedy. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 


Messrs.  Macarthur,  Eioh  &  Thomas,  for  the  appellant. 
Mr.  Lawrence  Proudfoot,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  sixteenth  day  of  November,  1850,  one  L.  C  P. 
Freer,  as  trustee,  under  a  deed  of  trust  made  by  John  Smith 
to  said  Freer,  March  28,  of  that  year,  to  secure  payment  of  a 
note  of  that  date  to  Alonzo  Hamlin,  for  $93.75,  sold  and  con- 
veyed to  said  Hamlin  the  forty-one  acres  of  land  in  controversy 
for  fifty  dollars. 

April  3,  1851,  Hamlin,  upon  a  judgment  recovered  by  him 
against  Smith  for  some  sixty  dollars,  for  the  residue  of  the 
note  unsatisfied  by  the  sale  under  the  trust  deed,  caused  an 
execution  to  be  issued,  and  another  tract  of  land  of  forty  acres 
adjoining  the  above,  was  sold  to  him  thereunder  by  the  sheriff 
of  Cook  county  for  $63.31,  and  a  certificate  of  sale  issued  to 
him,  which  was  recorded  June  28,  1851. 

March  31,  1852,  Smith  executed  a  mortgage  to  Philip  Rogers, 
of  the  land  covered  by  the  sheriff's  certificate;  to  secure  the 
payment  of  $325. 

April  12,  1852,  Smith  left  for  California,  and  has  not  since 
been  heard  from,  excepting  a  letter  from  him  in  the  latter  part 
of  that  year. 

May  "27, 1852,  Mrs.  Smith,  the  wife  of  John  Smith,  and  mother 
of  the  appellees,  died,  leaving  them  in  their  minority. 

June  1,  1852,  Philip  Rogers  filed  an  affidavit  in  the  county 
court  of  Cook  county,  stating  that  John  Smith  was  in  Califor- 
nia, the  death  of  Mrs.  Smith,  leaving  the  appellees  without 
guardianship,  and  that  they  had  sundry  articles  of  personal 
property,  which  might  be  lost  or  destroyed  unless  a  guardian 
was  appointed  to  take  care  of  the  same;  and  letters  of  guar- 
dianship were  issued  to  him  June  7,  1852. 

June  29,  1852,  Hamlin  sold  and  conveyed  the  said  first 
named  tract  of  land  to  Rogers  for  the  expressed  considera- 
tion of  $200,  by  a  quit  claim  deed,  and,  at  the  same  time, 
assigned  to  him  said  sheriff's  certificate  of  sale  of  the  other 
tract,  from  which  time  Rogers  was  in  possession  of  said  lands 
until  his  death,  December  13,  1856  ;    and  ever  since  his  death, 
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Mary  Rogers,  his  widow  and  administratrix,  and  his  two 
children  Catherine  and  Philip,  have  been  in  possession  of  the 
lands  and  paid  the  taxes  on  the  same  from  1856  to  1863,  both 
inclusive. 

August  7,  1865,  Hamlin  and  wife  executed  to  the  appellees 
a  quit  claim  deed  of  the  first  named  tract  of  forty-one  acres, 
which  was  recorded  August  12,  1865.  The  deed  from  Hamlin 
to  Rogers  was  recorded  September  5,  1865. 

The  bill  in  this  case  was  filed  May  16,  1866,  by  the  heirs  of 
John  Smith  against  the  widow  and  heirs  of  Philip  Rogers, 
claiming  that  the  said  deed  from  Hamlin  to  Rogers  was  in 
trust  for  the  complainants,  and  seeking  to  enforce  its  execution 
by  a  conveyance  of  the  land  described  in  it. 

The  trust  is  set  up  in  the  bill  as  follows :  "  That,  on  the 
twenty-ninth  day  of  June,  1852;  said  Rogers  went  to  Hamlin 
and  informed  him  that  he  had  been  appointed  guardian  of  said 
children,  and  wished  to  purchase  said  land  for  the  benefit  of 
his  wards ;  and  on  these  representations,  said  Hamlin  executed 
a  quit  claim  deed  of  said  land  to  Rogers ;  that  though  the  con- 
veyance from  said  Hamlin  to  Rogers  was  absolute  on  its  face, 
yet  it  was  understood  between  them  that  it  was  a  conveyance 
in  trust  to  said  Rogers  as  guardian  of  complainants,  for  the 
benefit  of  the  wards  of  said  Rogers,"  which  seems  to  be  an 
express  trust.  All  the  evidence  to  support  it  is  the  sole  unsup- 
ported testimony  of  Hamlin,  and  is,  in  substance,  this  : 

"  Philip  Rogers  applied  to  me  in  April  or  May,  1852,  to  pur- 
chase the  certificate,  and  I  told  him  what  I  would  take  for  it. 
He  did  not  buy  at  that  time.  On  the  twenty-eighth  or  twenty- 
ninth  of  June,  of  the  same  year,  he  again  applied  to  me,  and 
stated  that  Mrs.  Smith  was  dead,  and  he  was  appointed  guar- 
dian for  the  children,  and  wished  to  settle  up  the  matter  and 
save  for  the  children  what  he  could.  I  told  him  if  that  was 
the  case,  I  would  make  a  deduction  from  the  price  I  had  pre- 
viously asked  him.  He  stated  that  he  had  lent  John  Smith 
money,  and  taken  security  on  the  same  property.  The  same 
statement  was  made  on  his  first  application.     We  made  our 


80  Rogeks  v.  Simmons  et  al.  [Sept.  T., 

Opinion  of  the  Court. 

arrangements,  and  I  released  the  41.05  acres  purchased  by  me 
under  the  trustee's  sale,  and  assigned  the  certificate  of  purchase 
under  the  sheriff's  sale,  to  said  Rogers.  He  paid  me  $150.  I 
claimed  over  $200  as  due  me,  but  on  Roger's  representation 
that  he  wanted  to  save  it  for  the  children  of  Smith,  I  deducted 
fifty  dollars." 

On  cross-examination,  in  another  deposition  of  his  in  the 
case,  he  states  it :  "I  let  him  have  the  property  for  fifty  dol- 
lars less  than  I  asked  him  on  the  first  interview,  because  he 
stated  he  was  guardian,  and  wanted  to  save  something,  or  all 
he  could,  for  the  children." 

The  sufficient  answer  to  the  claim  set  up  in  this  bill  would 
seem  to  be,  the  citation  of  the  provision  in  the  statute  of  frauds 
and  perjuries,  that,  "  All  declarations  or  creations  of  trusts,  or 
confidences  of  any  lands,  tenements  or  hereditaments,  shall  be 
manifested  and  proved  by  some  writing  signed  by  the  party 
who  is,  by  law,  enabled  to  declare  such  trust,  or  by  his  last 
will  in  writing,  or  else  they  shall  be  utterly  void  and  of  no 
effect:  Provided,  That  resulting  trusts,  or  trusts  created  by 
construction,  implication  or  operation  of  law,  need  not  be  in 
writing,  and  the  same  may  be  proved  by  parol." 

The  deed  in  this  case  is  absolute.  The  alleged  declaration 
or  creation  of  trust  is  not  manifested,  or  proved  by  any  writing, 
and  is,  therefore,  as  an  express  trust,  utterly  void  and  of  no 
effect. 

But  it  is  claimed  that  here  is  a  constructive  trust,  created  by 
operation  of  law,  because  of  the  fiduciary  relation  of  guardian 
which  Rogers  sustained. 

The  doctrine  and  authorities  cited  on  the  head,  that  trustees 
and  others  sustaining  a  fiduciary  or  confidential  relation,  can 
not  deal  on  their  own  account  in  respect  to  the  trust  property, 
fail,  in  their  application  to  this  case,  is  this — that  here  the 
subject  matter  of  the  purchase  did  not  fall  within  the  assumed 
trust  or  relationship. 

The  father  of  these  children  was  living.  The  sundry  arti- 
cles of  personal  property  that  Rogers  was  appointed  guardian 
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to  take  care  of,  belonged  to  their  father.  They  had  no  land. 
Neither  they,  nor  either  of  their  parents,  had  any  interest,  or 
claim,  or  expectation  of  interest,  in  this  land,  so  far  as  appears. 
Neither  did  Hamlin  intend  for  them  any  benefit  in  the  land, 
further  than  as  appears  from  the  circumstances  of  the  sale  to 
Rogers. 

What  else  appears  in  this  respect  is  this  statement  of  Ham- 
lin in  one  of  his  depositions :  "  There  was  a  balance  left 
unpaid  upon  the  note  after  the  sale  (trustee's).  I  went  to  Mrs. 
Smith,  and  proposed  to  her  to  release  her  dower.  She  hadn't 
joined  in  the  trust  deed.  I  proposed  to  her  to  release  her 
dower,  and  I  would  hold  on  to  the  property  until  such  time  as 
she  could  make  arrangements  to  settle  it,  and  that  she  could 
occupy  the  premises.  I  told  her  if-  she  would  do  that,  I  would 
riot  enter  up  a  judgment  on  the  balance  of  my  claim,  other- 
wise, I  should  have  to  enter  it  up  and  secure  it  on  other  prop- 
erty. She  did  not  do  it,  and  I«  got  judgment  for  the  balance, 
and  execution  was  issued  and  levy  made  under  it  on  another 
forty  acres  owned  by  Smith  in  that  neighborhood.  The  judg- 
ment and  costs  amounted  to  over  sixty  dollars.  There  was  a 
sale.  I  bid  off  the  property  to  the  amount  of  judgment  and 
costs,  and  a  certificate  of  purchase  was  issued  to  me." 

This  was  a  proposition,  after  the  trustee's  sale,  to  allow  Mrs. 
Smith  some  benefit  in  the  tract  then  sold,  and  not  enter  up 
judgment  on  the  residue  of  the  claim,  if  she  would  release  her 
dower,  but  she  did  not  do  it,  and  he  entered  up  judgment,  and 
so  the  proposition  fell  through. 

Rogers'  inducement,  in  applying  to  purchase  the  land,  would 
seem  to  have  been  his  having  a  mortgage  on  one  of  the  tracts. 
At  the  time  of  his  first  application,  Mrs.  Smith  was  living, 
Rogers  had  not  been  appointed  guardian,  and  not  a  word  was 
said  by  him  or  Hamlin  in  reference  to  the  Smiths,  or  to  guar- 
dianship, and  Hamlin  offered  to  sell  the  land  for  $200. 

The  lands  seem  to  have  been  worth  about  five  dollars  per 
acre,  but  had  cost  Hamlin  only  about  $113,  and  he  was  willing 
to  sell  for  $200. 

6 — 55th  III. 
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On  Rogers'  next  application,  he  made  the  purchase,  and,  by 
his  representations  as  to  the  children,  and  his  being  guardian, 
induced  Hamlin  to  abate  fifty  dollars  from  the  price  he  asked, 
and  take  $150,  as  Hamlin  says  now,  although  the  considera- 
tion expressed  in  the  deed  is  $200. 

Rogers'  representations,  as  it  seems,  did  not  influence  the 
sale  itself  of  the  lands,  but  only  the  price  obtained,  and  Ham- 
lin intended  no  interest  in  the  land  for  the  children  of  Smith, 
but  only  that  their  estate  should  be  benefited  in  the  purchase 
to  the  extent  of  fifty  dollars. 

The  doctrine  and  authorities  cited  all  apply  to  cases  where 
the  person,  towards  whom  the  fiduciary  or  confidential  relation 
existed,  or  was  assumed,  had  some  interest,  or,  at  least,  some 
claim  or  reasonable  expectation  of  interest  in  the  property 
claimed  to  be  affected  with  the  trust. 

It  is  further  urged  that  this  case  is  taken  out  of  the  statute 
on  the  ground  of  fraud. 

But  the  violation  of  a  parol  promise  or  trust  as  to  an  inter- 
est in  land,  does  not  constitute  such  a  fraud  as  will  take  a  case 
out  of  the  statute. 

No  parol  agreement  or  declaration,  at  the  time  a  purchase  is 
made,  for  the  benefit  of  some  other  person,  will  raise  a  trust,  in 
the  absence  of  any  other  fraud  than  that  which  arises  from  a 
violation  of  a  parol  promise  or  agreement,  if  the  purchaser 
pays  his  own  money  and  takes  the  title  to  himself.  Perry  v. 
MeHenry,  13  111.  227. 

If  a  guardian  makes  a  purchase  of  land,  using  his  own 
money  therein,  but  declares  at  the  time  that  he  purchased  for 
the  use  and  benefit  of  the  ward,  no  trust  is  thereby  created 
which  can  be  enforced  by  the  ward.  Kisler  v.  Kisler,  2  Watts, 
323.  Such  declaration  is  no  more  than  a  mere  promise,  or 
verbal  agreement,  to  convey  to  the  ward  upon  being  reimbursed 
his  advances,  and  is  void  under  the  statute  of  frauds.     Ibid. 

If  there  were  any  actual  fraud  in  this  case,  it  was  not  practiced 
towards  the  complainants,  but  against  Hamlin ;  and  his  only 
cause  of  complaint  would  seem  to  be,  that,  by  reason  of  Rog- 
ers' representations,  he  was  induced  to  sell  the  property  for 


1870.]  G addis  v.  Leeson  et  al.  83 

Syllabus. 

fifty  dollars  less  than  he  otherwise  would  have  done,  and  that 
was  his  damage ;  or  that  his  intended  benefit  of  fifty  dollars 
to  the  estate  of  Smith's  children  had  been  frustrated. 

But,  admitting  that  Hamlin  would  have  had  the  right  to 
have  the  sale  itself  set  aside,  and  that  these  complainants, 
holding  a  quit  claim  deed  from  him,  might  enforce  his  claim,  the 
application  on  his  bill  to  have  the  sale  set  aside  on  the  ground 
of  fraud  as  to  him,  would  not  be  entertained  in  a  court  of 
equity  after  so  great  a  lapse  of  time.  His  application  should 
have  been  made  within  a  much  shorter  time,  and  the  $150  he 
received  on  the  sale  paid,  or  offered  to  be  paid,  back.  The 
decree  of  the  court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

Walker,  J.  I  concur  in  the  decision  of  this  case,  upon 
the  grounds  that  the  application  to  the  court  for  relief  came 
too  late,  and  an  offer  to  return  the  money  should  have  been 
made  in  the  bill,  at  least. 


Charles  D,  G addis 

v. 

John  B.  Leeson  et  ah 


Contract — sale  of  land — whether  binding.  A,  being  the  owner  of  a  lot 
of  ground  iu  Chicago,  offered  to  sell  the  same  for  $400.  B  accepted  the 
offer,  and  as  A  was  owing  B  more  than  that  sum,  it  was  agreed  the  pur- 
chase money  should  be  allowed  on  the  account.  No  memorandum  of  any- 
kind  was  made  in  writing.  No  receipt  was  taken  for  the  $400.  Nor  was 
any  credit  given  on  the  account,  and  no  time  was  fixed  for  completing  the 
contract,  and  nothing  further  was  done  or  said  in  regard  to  it :  Held,  there 
was  nothing  in  such  a  contract  which  was  legally  binding  on  either  party, 
or  which  could  be  enforced  in  law  or  equity. 
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Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Divine  &  Pratt,  for  the  appellant. 

Mr.  B.  F.  Parks,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  is  a  suit  brought  by  John  B.  and  William  J.  Leeson 
against  Gaddis,  to  recover  $666.66  received  by  the  latter  on 
the  sale  of  a  lot  in  Chicago.  In  July,  1868,  the  plaintiffs,  then 
residing  in  DeKalb  county,  executed  a  deed,  conveying  the  lot 
to  the  wife  of  one  Clark,  in  pursuance  of  an  arrangement  pre- 
viously made  between  the  defendant  and  Clark,  and  gave  it  to 
the  defendant,  who  took  it  to  Chicago,  delivered  it,  and  received 
the  money.  He  received  the  sum  above  named,  but  was  will- 
ing to  settle  with  the  plaintiffs  for  only  $400,  which  the  latter 
refused.  The  jury  found  a  verdict  for  the  amount  claimed, 
and  the  court  gave  judgment,  from  which  the  defendant 
appealed. 

The  defense  is  made  on  the  ground  that,  in  April,  1868,  Wil- 
liam Leeson  sold  the  lot  to  the  defendant,  by  a  verbal  contract, 
for  $400,  and  it  is  insisted  the  title  thus  equitably  belonged  to 
him  at  the  time  of  the  sale  to  Clark,  and  he  should  be  required 
to  account  for  only  the  $400. 

The  plaintiff  testifies,,  that  such  a  sale  was  talked  about  but 
never  agreed  upon.  Putting  his  testimony  aside,  however,  and 
testing  this  matter  upon  the  defendant's  own  statement,  as 
given  in  his  evidence,  it  is  clear  no  binding  contract  was  made, 
and  this  defense  must  be  held  unavailing.  He  says  William 
Leeson  was  then  staying  at  his  house,  and  told  him,  one  day, 
he  had  bought  his  brother's  interest  in  the  lot,  and  would  sell 
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to  defendant  if  the  latter  would  give  what  Clark  had  offered. 
Defendant  agreed  to  this.  He  was  to  have  the  lot  at  $400, 
and  as  William  Leeson  was  owing  him  more  than  that  sum, 
the  purchase  money  was  to  be  allowed  on  the  account.  No 
memorandum  of  any  kind  was  made  in  writing.  No  receipt 
was  taken  for  the  $400,  nor  was  any  credit  given  on  the  account. 
No  time  was  fixed  for  completing  the  alleged  contract,  and 
nothing  further  was  done  or  said  in  regard  to  it  for  three 
months.  At  the  end  of  that  time,  the  defendant  had  sold  the 
lot  to  Clark,  and  procured  from  the  plaintiffs  a  deed  to  Clark's 
wife,  and  an  order  on  Clark  to  pay  over  the  money.  There  is 
nothing  in  the  contract  between  defendant  and  William  Lee- 
son, as  thus  stated  by  the  defendant  himself,  which  was  legally 
binding  on  either  party,  or  which  could  be  enforced  in  law  or 
equity.  There  was  no  memorandum.  There  was  no  payment. 
There  was  no  part  performance  of  any  kind.  It  was  a  merely 
verbal  offer  and  a  verbal  acceptance,  and  there  the  matter 
ended. 

It  follows  that  the  defendant  must  be  held  to  have  received 
the  money  from  Clark  for  the  use  of  plaintiffs. 

The  view  we  have  taken  of  this  case  renders  it  unnecessary 
to  consider  the  questions  raised  on  the  instructions. 

Judgment  affirmed. 


The  Cincinnati  Mutual  Health  Assurance  Co. 

v. 

Rudolph  Rosenthal. 


1.  Foreign  corporations — powers  of  the  States  to  prescribe  conditions. 
It  is  competent  for  the  several  States  of  the  Union  to  prescribe  the  condi- 
tions upon  which  an  insurance  company,  or  other  corporation  created  in 
another  State,  may  transact  business  within  their  borders.     Corporations 
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are  not  citizens  of  the  State  in  which  they  were  created,  within  the  mean- 
ing of  the  federal  constitution,  so  as  to  exempt  them  from  the  operation 
of  such  conditions. 

2.  Nor  is  this  power  of  the  States  to  impose  conditions  upon  foreign 
corporations,  at  all  affected  by  the  permission  given  in  their  charters  to  do 
business  in  other  States  than  that  of  their  creation.  The  boundary  of  each 
State  is  the  territorial  limit  of  its  legislative  power. 

3.  Same— their  contracts  declared  to  be  unlawful,  are  void.  Under  the  act 
of  1855,  it  is  unlawful  for  any  insurance  company  incorporated  in  another 
State,  to  transact  any  business  of  insurance  in  this  State,  without  first  pro- 
curing a  certificate  of  authority  from  the  auditor  of  State,  such  certificate 
to  be  based  upon  a  statement  to  be  made  by  the  company,  the  character  of 
which  is  prescribed  in  the  act. 

4.  So  where  an  insurance  company,  incorporated  in  another  State,  under- 
took to  transact  business  of  insurance  in  this  State,  without  having  com- 
plied with  the  conditions  of  the  act  of  1855,  receiving  from  a  party  assured 
his  promissory  note  for  stock  in  the  company  and  for  premium,  the  con- 
tract being  unlawful  under  the  statute,  the  note  was  held  to  be  absolutely 
void  in  the  hands  of  the  company,  and  this,  notwithstanding  the  statute 
imposed  a  penalty  upon  the  company  for  doing  business  in  this  State  in  vio- 
lation of  its  provisions. 

5.  Qucere,  whether  the  holder  of  a  policy  of  insurance,  issued  in  this 
State  by  a  foreign  corporation  which  had  not  complied  with  the  conditions 
of  the  act  of  1855,  would  have  his  remedy  against  the  company  in  case  of 


Appeal  from  the  Recorder's  Court  of  the  city  of  Chicago ; 
the  Hon.  William  K.  McAllister,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Mooee  &  Caulfield,  for  the  appellants,  contended 
that  the  act  of  1855,  requiring  insurance  companies  created  in 
another  State  to  comply  with  certain  conditions  before  they 
are  allowed  to  transact  business  in  this  State,  does  not  render 
contracts  entered  into  by  such  companies  void,  but  simply 
imposes  a  penalty  for  a  non-conformity  to  the  law ;  that  is,  the 
law  punishes  the  agent  of  the  company  who  undertakes  to  act 
in  violation  of  its  provisions,  but  does  not  affect  the  validity 
of  the  contract  entered  into  by  the  corporation  through  such 
agent. 
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Messrs.  Rosenthal  &  Pence,  for  the  appellee. 

Corporations  are  not  citizens  within  the  meaning  of  that 
clause  of  the  constitution  of  the  United  States,  which  provides 
"that  the  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  States." 
Nor  are  their  contracts  within  that  clause  giving  to  congress 
power  "  to  regulate  commerce  with  foreign  nations  and  among 
the  several  States."  Ducat  v.  The  City  of  Chicago,  48  111.  173  ; 
Paul  v.  Virginia,  8  Wallace,  168 ;  Bank  of  Augusta  v.  Earle, 
13  Peters,  519. 

If  the  statute  creating  a  corporation  does  not  confer  upon  it 
the  power  to  make  contracts  beyond  the  limits  of  the  State  in 
which  it  has  its  existence,  then  contracts  made  by  it  outside  of 
such  State  are  void.  Dartmouth  College  v.  Woodward,  4  Wheaton, 
636;  Bank  of  the  U.  S.  v.  Dandridge,  12  Wheaton,  64;  Bank 
of  Augusta  v.  Earle,  13  Peters,  519. 

But  granting  that  the  insurance  company  in  this  case,  the 
appellant,  had  power  by  the  law  of  its  creation,  enacted  in 
another  State,  to  come  into  this  State  and  make  contracts,  still, 
inasmuch  as  the  company  had  not  complied  with  the  conditions 
imposed  by  the  act  of  1855,  its  contracts  entered  into  in  this 
State  are  unlawful  and  void.  Act  of  February  14,  1855, 
Scates'  Comp.  596. 

Every  power  which  a  corporation  exercises  in  another  State 
depends  for  its  validity  upon  the  laws  of  the  sovereignty  in 
which  it  is  exercised,  and  a  corporation  can  make  no  valid 
contract  without  their  sanction,  express  or  implied.  Such  a 
contract,  if  made,  is  absolutely  void.  Bank  of  Augusta  v. 
Earle,  13  Peters,  519  ;  Paul  v.  Virginia,  8  Wallace,  168  ;  Story 
on  Conflict  of  Laws,  sec.  37. 

Where  a  contract  is  unlawful,  as  being  against  the  express 
provisions  or  general  policy  of  any  particular  statute,  it  is  void. 
And  if  the  act  is  simply  made  penal  by  statute,  without  an 
express  prohibition,  such  contract  is  void,  and  will  not  be 
enforced  by  the  courts.  Wheeler  v.  Russell,  17  Mass.  258; 
Munsell  v.  Temple,  3  Gilm.  93;  Beasley  v.  Bignold,  5  B.  & 
Aid.  335. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellants,  in 
the  recorder's  court  of  Chicago,  against  appellee,  to  recover  the 
unpaid  balance  of  a  note.  The  note  was  given  to  appellants 
for  stock  in  the  company  and  for  premium,  subject  to  the  call 
of  the  directors  of  the  company.  The  general  issue  was  filed, 
also  a  special  plea.  The  latter  plea,  in  substance,  averred  that 
appellants  were  an  assurance  company,  created  under  the  laws 
of  the  State  of  Ohio,  and  not  under  or  by  the  laws  of  this 
State,  for  the  purpose  of  insuring  the  health  of  persons  against 
personal  injury  or  disability ;  that  at  the  time  the  note  was 
given,  appellants  were  an  insurance  company,  under  the  laws  of 
Ohio,  and  had  come  into  this  State  to  transact  business  as  such  ; 
that  in  consideration  appellee  would  pay  to  appellants  $150 
cash,  and  would  execute  to  the  company  a  note  for  $350,  due 
on  demand,  to  be  paid  subject  to  the  call  of  the  directors  of 
the  company,  did  unlawfully  enter  into  a  contract  to  insure  the 
health  of  appellee,  for  the  period  of  five  years,  in  the  sum  of 
twenty-five  dollars  for  each  week  he  might  be  prostrated  by  dis- 
ease during  the  next  five  years,  whether  from  disease  or  by  acci- 
dent, which  should  prevent  him  from  prosecuting  any  kind  of 
business,  and  the  company  then  issued  a  policy  on  these  terms 
to  appellee.  Appellants  also  agreed  to  issue  to  appellee  a  cer- 
tificate of  stock  of  its  guaranteed  capital,  in  the  company  to  the 
amount  of  $500,  which  was  issued  and  delivered,  and  was  by 
him  accepted  when  he  paid  the  money  and  gave  the  note  sued 
upon  in  this  case. 

It  was  further  averred  that,  at  the  time  this  agreement  and 
transaction  were  consummated,  appellants  were  a  corporation 
created  by  the  laws  of  the  State  of  Ohio,  and  had  not,  at  any 
time  previous  thereto,  furnished  the  auditor  of  this  State  with 
the  statement  of  the  condition  and  affairs  of  the  company, 
under  the  oath  of  the  president  or  secretary  of  the  company, 
showing  the  facts  required  by  the  laws  of  this  State,  nor  had  the 
auditor  issued  to  the  company,  or  any  agent,  any  authority  to 
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transact  business  in  this  State,  which,  it  is  averred,  rendered  the 
note  sued  upon  void  and  of  no  binding  effect.  To  this  plea,  appel- 
lants filed  a  demurrer,  which  was  overruled  by  the  court,  and 
judgment  was  rendered  on  the  demurrer  in  favor  of  appellee, 
to  reverse  which  the  record  is  brought  to  this  court  by  appeal, 
and  appellants  assign  the  overruling  of  the  demurrer  as  error. 

This  record  presents  the  question,  whether  foreign  insurance 
companies  can,  without  first  complying  with  the  laws  of  our 
State,  enacted  for  their  regulation,  make  contracts  which  they 
may  enforce.  The  general  assembly,  on  the  fourteenth  of 
February,  1855  (Scates'  Comp.  sec.  1,  p.  596),  enacted,  that  it 
should  not  be  lawful  for  any  agent  or  agents  of  any  insurance 
company  incorporated  by  any  other  State  than  this,  to,  directly 
or  indirectly,  take  risks,  or  do  or  transact  any  business  of 
insurance  in  this  State,  without  first  procuring  a  certificate  of 
authority  from  the  auditor  of  State.  And  before  obtaining 
such  certificate,  such  agent  is  required  to  furnish  the  auditor 
with  a  statement,  under  oath,  of  the  president  or  the  secretary 
of  the  company,  which  shall  show — First,  the  name  and  locality 
of  the  company  ;  second,  the  amount  of  its  capital  stock  ;  third, 
the  amount  paid  up ;  fourth,  the  assets  of  the  company,  and 
of  what  they  consist ;  fifth,  the  amount  of  liabilities,  etc. ;  sixth, 
losses  adjusted,  due,  etc.,  which  is  required  to  be  filed  with  the 
auditor,  together  with  a  written  instrument,  under  the  seal  of 
the  company,  signed  by  the  president  and  secretary,  author- 
izing such  agent  to  acknowledge  service  of  process  on  behalf 
of  the  company,  and  consenting  that  service  of  process  upon 
him  shall  be  held  valid,  and  waiving  all  error  by  reason  of 
such  service.  The  act  then  requires  that  the  company  shall 
possess  a  capital  of  at  least  $100,000  of  actual  capital  invested 
in  stocks  at  par,  or  upwards,  or  in  bonds  or  mortgages  of  real 
estate  worth  double  the  amount  for  which  it  is  mortgaged,  as 
a  condition  to  their  doing  business  in  this  State. 

Now,  the  demurrer  admits  that  none  of  these  requirements 
had  been  observed  by  appellants.  The  act,  it  is  seen,  in  express 
language,  prohibits  such  companies  from  effecting  insurance  or 
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transacting  business  in  this  State  until  they  have  filed  the 
statement  and  consent  required.  Corporations  created  in 
another  State  are  not  citizens  of  such  State  within  the  mean- 
ing of  the  federal  constitution.  This  question  is  settled  by 
the  case  of  Ducat  v  City  of  Chicago,  48  111.  173,  and  the  case 
of  Paul  v.  The  State  of  Virginia,  8  Wal.  168,  subsequently 
decided  by  the  Supreme  Court  of  the  United  States.  We 
regard  this  question  as  settled,  and  shall,  therefore,  omit  any 
discussion  of  that  point.  In  those  cases,  it  was  held,  that  the 
various  State  legislatures  have  the  power  to  impose  conditions 
upon  which  insurance,  or  other  corporations  chartered  beyond 
the  State,  may  do  business  within  its  territory ;  that  the  right 
of  protecting  their  citizens  from  the  fraud  and  imposition  of 
insolvent  or  spurious  corporations  of  this  character,  created  by 
other  States,  was  clearly  within  the  scope  of  legislative  power 
possessed  by  the  various  States  of  the  Union.  And  in  this 
view  of  the  case,  it  cannot  matter  that  the  charter  of  this  Ohio 
company  declared  that  it  might  do  business  in  other  States.  If 
such  a  provision  was  inserted,  it  could  only  operate  as  an 
authority  to  the  company,  to  do  so  on  such  terms  as  other 
States  might  prescribe.  That  State  does  not,  nor  can  it,  have 
any  power  to  enact  laws  regulating  the  actions  of  persons,  the 
title  to  property,  or  the  effect  of  contracts,  in  this  or  any  other 
State.  The  boundary  of  that  State  is  the  limit  of  its  legislative 
power.  If  such  a  provision  is  contained  in  the  charter  of  appel- 
lants, it  was  not  enacted  to  become  the  law  of  other  States,  but 
simply,  as  we  have  said,  to  license  the  company  to  transact  busi- 
ness beyond  the  limits  of  their  State,  with  the  consent  of  the 
foreign  jurisdiction  in  which  they  proposed  to  act.  This  com- 
pany, then,  were  bound  to  .conform  to  the  law  to  which  we  have 
referred,  before  they  were  authorized  to  effect  insurance  or  make 
contracts  in  this  State. 

From  this  enactment,  it  is  manifest  that  our  general  assem- 
bly adopted  these  provisions  as  a  matter  of  general  policy, 
intended  and  well  calculated  to  protect  the  people  of  the  State 
from  loss  by  foreign  insurance  companies,  who  are  insolvent  or 
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worthless,  by  requiring  all  foreign  companies,  before  they 
could  transact  business  in  this  State,  to  make  an  exhibit  of  their 
condition,  and  file  it  with  the  auditor  of  public  accounts,  by 
which  our  citizens  could  know  whether  such  a  company  was 
responsible  before  entering  into  contracts  of  insurance  with 
them.  That  such  provisions  were  demanded,  is  no  doubt  true, 
and  that  they  are  highly  remedial,  we  do  not  doubt.  The 
note  was  made  and  delivered,  and  the  policy  given  and  the 
contract  consummated  in  this  State,  in  defiance  of  a  law  which 
is  so  plain  in  terms,  that  it  can  bear  no  construction,  and  which 
no  one  can  misunderstand,  declaring  all  such  contracts  unlaw- 
ful. It  says,  it  shall  not  be  lawful  for  any  such  agent,  directly 
or  indirectly,  to  take  risks,  or  transact  any  business  of  insur- 
ance in  this  State,  until  they  comply  with  the  terms  prescribed 
in  the  act.  To  permit  the  company,  when  they  admit  that 
they  have  disregarded  all  of  these  requirements,  to  recover, 
would  be  for  the  courts  to  disregard  the  clearly  expressed  will 
of  the  general  assembly,  and  to  say  what  it  has  said  shall  be 
unlawful,  is  and  shall  be  lawful  and  binding.  To  enforce  the 
payment  of  this  note  would  be,  virtually,  to  repeal  a  plain 
enactment  of  the  legislature. 

When  the  legislature  prohibits  an  act,  or  declares  that  it 
shall  be  unlawful  to  perform  it,  every  rule  of  interpretation 
must  say  that  the  legislature  intended  to  interpose  its  power  to 
prevent  the  act,  and,  as  one  of  the  means  of  its  prevention, 
that  the  courts  shall  hold  it  void.  This  is  as  manifest  as  if  the 
statute  had  declared  that  it  should  be  void.  To  hold  otherwise 
would  be  to  give  the  person,  or  corporation,  or  individual,  the 
same  rights  in  enforcing  prohibited  contracts,  as  the  good  citi- 
zen who  respects  and  conforms  to  the  law.  To  permit  such 
contracts  to  be  enforced,  if  not  offering  a  premium  to  vio- 
late a  law,  it  certainly  withdraws  a  large  portion  of  the  fear 
that  deters  men  from  defying  the  law.  To  do  so,  places  the 
person,  who  violates  the  law  on  an  equal  footing  with  those 
who  strictly  observe  its  requirements.  That  this  contract  is 
absolutely  void  as  to  appellee  we  entertain  no  doubt.     See 


92  Cm.  Mut.  H.  A.  Co.  to  Rosenthal.      [Sept.  T., 

Opinion  of  the  Court. 

Munsell  v.  Temple,  3  Gilm.  93.  That  courts  may  have  held, 
that  when  a  statute  has  prohibited  the  doing  of  an  act,  and 
imposed  a  penalty,  simply,  the  act  was  not  void,  may  be  true, 
but  we  doubt  the  correctness  of  such  a  construction. 

That  the  legislature  imposed,  by  a  subsequent  section  of  the 
act,  a  penalty  for  the  violation  of  the  provisions  of  the  law, 
does  not,  in  the  remotest  degree,  legalize  or  give  validity  to 
the  note.  It  but  shows  that  the  general  assembly  intended  to 
adopt  such  measures  as  should  compel  the  observance  of  the 
law.  Had  no  penalty  been  provided,  no  one  would  have,  for 
a  moment,  hesitated  to  say,  that  the  note  was,  under  this  law, 
utterly  void ;  and,  if  so,  why  should  we  hold,  that  the  imposi- 
tion of  the  penalty  alters,  or  changes  in  the  slightest  degree, 
the  previously  'declared  will,  that  the  act  should  be  unlawful. 
In  the  case  of  Bensley  v.  Bignold,  5  Barn.  &  Aid.  335,  where  a 
printer  had  brought  an  action  to  recover  for  the  price  of  paper 
furnished,  and  printing  a  pamphlet  entitled,  "  An  elucidation 
of  the  system  of  fire  and  life  insurance,"  it  was  held,  that  a 
recovery  could  not  be  had,  because  the  name  of  the  printer,  the 
place  of  his  abode,  and  the  place  where  printed,  were  omitted 
from  the  front  page  of  the  pamphlet,  contrary  to  an  act  of 
Parliament,  which  prescribed  a  penalty  of  £20  for  such  omis- 
sion. 

In  the  case  of  Law  v.  Hodgson,  2  Camp.  147,  it  was  held, 
that  a  person  selling  bricks  under  the  statutable  size,  who  thereby 
forfeited  a  penalty  of  twenty  shillings,  could  not  recover  for 
them.  This  case  is  also  reported  in  11  East,  300.  In  the  case 
tof  Langton  v.  Hughes,  2  Maule  &  Selw.  593,  it  was  held,  that  a 
druggist  who  sold  drugs  to  a  brewer,  knowing  they  were  to  be 
used,  contrary  to  the  statute,  in  manufacturing  beer,  could  not 
recover.  And  Lord  Ellenborough  places  it  upon  the  ground 
that  the  statute  was  designed  to  protect  the  public  health  and 
the  public  revenue.  And  LeBlanc  said,  in  delivering  his 
opinion,  that  it  "  is  an  established  principle,  that  the  court  will 
not  lend  its  aid  in  order  to  enforce  a  contract  entered  into  with 
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a  view  of  carrying  into  effect  anything  which  is  prohibited  by 
law."  It  has  been  held,  that  where  a  person  sells  goods,  know- 
ing that  they  are  intended  to  be  smuggled,  he  is  not  permitted 
by  the  policy  of  the  law  to  recover  on  such  a  contract.  Briggs 
v.  Lawrence,  3  T.  R.  454 ;  Clugus  v.  Pinckham,  4  T.  R.  466 ; 
Waymell  v.  Reid,  5  T.  R.  599.  In  the  decision  of  these  cases, 
a  number  of  other  adjudged  cases  are  referred  to,  which  sup- 
port and  illustrate  the  rule.  And  Wheeler  v.  Russell,  17  Mass. 
258,  is  to  the  same  effect.  Many  other  decisions  could  be 
referred  to  in  support  of  the  doctrine,  were  it  deemed  neces- 
sary. 

This  contract  on  the  part  of  the  insurance  company  is  against 
the  manifest  policy  of  the  law ;  is  expressly  made  unlawful  by 
the  statute,  and  prohibited.  It  is,  therefore,  void,  and  of  no 
effect.  Notwithstanding  the  company  have  acted  in  contra- 
vention of  the  statute,  and  have  no  right  to  recover,  we  are 
not  prepared  to  hold  that  the  appellee  has  so  acted  that,  had 
he  sued  upon  the  policy  before  repudiating  it,  he  could  not 
have  recovered  upon  its  breach.  But  that  question  is  not  now 
before  the  court,  and  hence  it  is  not  discussed  or  determined. 
The  plea  presented  a  good  defense,  and  the  demurrer  was  prop- 
erly overruled,  and  the  judgment  of  the  recorder's  court  is 
affirmed. 

Judgment  affirmed. 
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Eri  L.  Waterman 

v. 
John  D.  Caton. 

1.  Bill  of  exceptions — when  and  when  not  necessary — confession  of 
judgment.  It  lias  been  held,  that  where  a  judgment  is  entered  by  confes- 
sion, in  vacation,  and  the  proper  papers  are  filed,  they  become  a  part  of  the 
record,  without  being  embodied  in  a  bill  of  exceptions. 

2.  But  where  the  judgment  is  entered  in  term  time,  as  in  this  case,  the 
warrant  of  attorney,  and  the  note  upon  which  judgment  is  confessed,  can 
only  become  a  part  of  the  record  by  being  preserved  in  a  bill  of  exceptions. 

Writ  of  Error  to  the  County  Court  of  LaSalle  county ; 
the  Hon.  P.  K.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Alex.  T.  Cameron,  for  the  plaintiff  in  error. 

Mr.  Edward  C.  Lewis,  for  the  defendant  in  error. 

Per  Curiam  :  This  writ  of  error  brings  before  us  a  judg- 
ment entered  in  the  court  below,  in  term  time,  by  confession, 
upon  a  warrant  of  attorney.  The  error  assigned  is,  that  there 
is  a  variance  between  the  note  described  in  the  warrant  of 
attorney  and  that  upon  which  the  judgment  was  entered.  This 
question  is  not  properly  presented  by  the  record.  The  judg- 
ment having  been  entered  in  term  time,  the  note  and  warrant 
of  attorney  could  not  becpme  a  part  of  the  record,  unless  intro- 
duced into  it  by  a  bill  of  exceptions.  In  this  case  there  was 
no  bill  of  exceptions  taken.  The  rule  laid  down  in  the  case 
of  Magher  v.  Howe  et  al.  12  111.  380,  must  govern. 

In  Durham  v.  Brown,  24  111.  94,  it  was  held,  that  where  the 
proper  papers  are  filed,  upon  a  confession  of  judgment,  they 
become,  by  force  of  the  statute,  a  part  of  the  record,  and  no 
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bill  of  exceptions  is  necessary  to  bring  them  before  this  court, 
but,  in  that  case,  the  judgment  was  entered  in  vacation,  and 
the  rule  there  laid  down  does  not  apply  here.  The  distinction, 
in  that  regard,  is  clearly  shown  in  the  case  of  Roundy  v.  Hunt, 
24  111.  600:  when  the  judgment  is  entered  in.  vacation,  upon 
the  filing  of  the  proper  papers,  they  become  a  part  of  the  record, 
without  being  embodied  in  a  bill  of  exceptions ;  but  when  the 
j  udgment  is  entered  in  term  time,  the  warrant  of  attorney  and 
the  note  upon  which  the  judgment  is  confessed,  can  become  a 
matter  of  record  only  by  being  preserved  in  a  bill  of  excep- 
tions. 

In  this  case,  neither  the  warrant  of  attorney,  nor  the  note, 
is  before  us,  and  we  can  not,  therefore,  see  that  there  is  any 
variance.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

Edward  Hempstead  et  oil. 

v. 

The  Chicago  <fc  Alton  Railroad  Company. 


1.  Railroads — of  tlieir  duty  as  to  delivery  of  freight  beyond  their  own  lines. 
A  railroad  company  can  not  be  compelled,  as  common  carriers,  to  receive 
goods  at  stations  along  their  line  for  transportation,  on  the  requirement  of 
the  consignor  that  they  shall,  themselves,  deliver  the  goods  at  a  point  bej^ond 
or  off  their  own  line  of  road,  or  to  deliver  goods  received  by  them  for 
transportation,  at  such  point.  The  legal  duty  of  the  company  in  that 
regard  is  commensurate  only  with  their  franchise ;  it  is  confined  to  their 
own  line  of  road,  and  can  not  be  made  to  extend  beyond  it. 

2.  Same — of  their  duty  to  acquire  facilities  to  deliver  goods  beyond  their 
own  lines.  Nor  can  a  railroad  company,  chartered  with  certain  express 
powers  and  privileges,  with  certain  termini  within  which  they  are  to  be 
exercised,  be  compelled  to  purchase,  for  the  accommodation  of  the  public, 
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more  extended  privileges  beyond  the  limits  of  their  franchise,  so  that  they 
may  deliver  goods  at  points  not  upon  the  line  of  their  road,  or  within  its 
established  termini. 

3.  So  where  it  was  sought  to  compel  a  railroad  company  to  receive  a 
quantity  of  grain  at  one  of  their  stations,  to  be  transported  and  delivered 
at  a  certain  grain  elevator  in  the  city  of  Chicago,  it  appeared  such  elevator 
was  situated  upon  a  side  or  switch  track  which  connected  with  the  road  of 
the  company  in  that  city,  but  was  beyond  its  actual  terminus.  The  side  or 
switch  track  was  constructed,  owned  and  controlled  by  other  companies,  with 
whom  the  company  against  whom  the  remedy  was  sought,  had  no  arrange- 
ment for  its  use,  except  as  might  be  specially  agreed  upon  in  particular 
instances,  though,  under  an  ordinance  of  the  city,  that  company  could  have 
compelled  an  arrangement  for  its  regular  and  permanent  use :  Held,  the 
company  could  not  be  compelled  to  receive  the  grain  to  be  delivered  at 
such  elevator  beyond  the  terminus  of  their  own  road,  nor  could  they  be 
compelled  to  acquire  the  right  to  use  the  switch  track  leading  from  their 
road  to  the  elevator  for  the  purpose  of  such  delivery. 

4.  Nor  would  the  rights  of  the  parties  in  that  regard  be  affected  by  the 
fact  that  such  company  had  previously,  in  repeated  instances,  delivered 
freight  at  that  elevator,  by  the  use  of  such  switch  track  running  thereto 
but  by  virtue  of  special  agreements  to  that  effect. 

5.  In  order  to  compel  a  railroad  company  to  deliver  grain,  shipped  on 
their  road  in  bulk,  at  a  particular  elevator  to  which  it  maj  be  consigned,  it 
is  indispensable  such  elevator  must  be  connected  by  some  track  with  the 
railroad  line  of  the  company,  and  be,  in  fact,  a  portion  thereof,  or  such  as 
would  be  regarded  a  portion  thereof,  for  the  purposes  of  such  delivery, 
under  the  act  of  1867,  entitled,  "  Warehousemen." 

6.  Railroads — duty  to  carry  grain  in  bulk.  Railroad  companies  can 
not  disregard  the  custom  which  has  obtained,  of  conveying  grain  in  bulk 
over  the  lines  of  their  own  roads,  and  delivering  it  at  any  elevator  thereon 
to  which  it  may  be  consigned.  If  consigned  to  an  elevator  or  warehouse 
not  on  their  road,  and  beyond  its  terminus,  or  if  there  be  no  elevator  on  the 
road  on  which  the  grain  is  carried,  then  they  may  rightfully  refuse  to 
receive  it  in  bulk. 

7.  Mandamus — whether  awarded.  A  mandamus  should  never  be  awarded 
except  the  relator  has  a  clear  legal  right  to  have  the  thing  sought  by  it  done, 
and  in  the  manner  and  by  the  person  or  body  sought  to  be  coerced,  and 
must  be  effectual  as  a  remedy  if  enforced,  and  it  must  be  in  the  power  of 
the  party,  and  his  duty  also,  to  do  the  act  sought  to  be  done — the  writ  con- 
fers no  new  authority  upon  him,  and  the  duty  must  be  a  public  one,  and 
must  be  imperative  and  not  discretionary. 

8.  Mr.  Justice  Sheldon  holds,  that  so  long  as  a  railroad  company  actu- 
ally makes  use  of  the  track  of  another  company,  leading  from  their  own 
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road  to  an  elevator,  in  running  their  cars,  it  is  their  duty  to  deliver  grain 
there,  under  the  rule  in  Vincent's  case,  49  111.  33. 

9.  Mr.  Justice  Scott  is  of  opinion,  it  was  the  duty  of  the  company  in 
this  case  to  receive  the  grain  and  deliver  it  to  the  elevator  designated,  but 
that  the  remedy  is  not  by  mandamus,  there  being  another  Complete  remedy. 

10.  Mr.  Justice  Walker  holds,  that  mandamus  is  the  proper  remedy 
to  compel  a  railroad  company,  when  it  is  their  duty  to  do  so,  to  carry  grain 
in  bulk  and  deliver  to  the  elevator  to  which  it  is  consigned ;  also,  that  when 
a  road  enters  the  city  of  Chicago,  the  company  should  deliver  grain  there 
at  any  elevator  to  which  it  may  be  consigned,  either  upon  their  own  road, 
or  upon  the  road  of  any  other  company  with  which  they  have  running 
arrangements,  unless  in  so  doing  they  would  incur  unreasonable  expense ; 
but  that  a  company  can  not  be  compelled  to  construct  or  acquire  facilities 
for  such  delivery  beyond  their  own  line. 


This  was  an  application,  in  the  name  of  the  People,  on  the 
relation  of  Edward  Hempstead  and  Calvin  T.  Wheeler,  for  a 
writ  of  mandamus,  to  compel  the  Chicago  &  Alton  Railroad 
Company  to  receive,  at  one  of  the  stations  upon  the  line  of 
their  road,  a  quantity  of  grain  in  bulk,  to  be  delivered  by 
the  company  at  the  elevator  of  the  relators,  in  the  city  of 
Chicago.  The  company  had  refused  to  receive  the  grain  for 
transportation,  because  it  was  consigned  to  that  elevator.  The 
reasons  for  such  refusal  are  set  forth  in  their  return  to  the  alter- 
native writ,  and  will  be  found  in  the  opinion  of  the  court. 

Messrs.  Gotjdy  &  Chandler  and  Messrs.  King,  Scott  & 
Payson,  for  the  relators. 

The  duty  of  the  Chicago  &  Alton  Railroad  Company  in  the 
premises,  and  the  right  to  recover  damages  at  law,  or  inflict 
the  penalty  prescribed  by  the  statute,  was  settled  by  this  court 
at  the  last  term.  Vincent  et  ah  v.  The  C.  &  A.  R.  B.  Co.  49 
111.  33. 

The  railroad  company  will  be  compelled  by  mandamus  to 
perform  its  corporate  duties,  and  to  receive  and  deliver  all 
goods  as  directed. 

"  No  better  general  rule  can  be  laid  down  upon  this  subject 
than  that  where  the  charter  of  a  corporation,  or  the  general 
7 — 55th  III. 
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statute  in  force  and  applicable  to  the  subject,  imposes  a  specific 
duty,  either  in  terms,  or  by  fair  or  reasonable  construction  and 
implication,  and  there  is  no  other  specific  or  adequate  remedy, 
the  writ  of  mandamus  will  be  awarded."  2  Redfield  on  Rail- 
ways, 279. 

A  mandamus  has  been  awarded  to  compel  a  railroad  com- 
pany to  run  its  cars  to  a  particular  point,  and  there  to  receive 
and  discharge  passengers.  State  v.  Hartf.  &  N.  H.  R.  29  Conn. 
538 ;  People  v.  The  Albany  &  Vt.  R.  24  N.  Y.  627. 

It  has  been  ordered  to  compel  a  turnpike  company  to  fence 
its  road.  Reg.  v.  Trustees  Luton  Roads,  1  Q.  B.  860.  To 
restore  a  highway  to  its  former  width.  Reg.  v.  Birming.  & 
Glou.  R.  2  Rail.  C.  694.  To  establish  a  uniform  rate  of  tolls. 
Clarke  v.  L.  &  N.  Union  Canal,  6  Q.  B.  898.  To  build  a  bridge. 
Cam.  &  Sown.  v.  Charlestoion  R.  7  Met.  70.  To  reinstate  its 
road  after  the  rails  have  been  taken  up.  Rex  v.  Severn  & 
Wye  R.  2  B.  &  A.  646.  To  bridge  a  private  way.  Habersham 
v.  Sav.  Canal,  26  Geo.  283. 

A  mandamus  was  applied  for  to  compel  a  railroad  company 
to  receive  the  goods  of  the  relator,  and  only  refused  upon  the 
ground  that  the  company  was  not,  by  its  charter  and  custom, 
carriers  of  that  kind  of  goods.  Ex  parte  Robbins,  7  Dowl.  P. 
C.  566  ;  2  Shelford  on  Railways,  846. 

The  law  is  discussed,  and  many  cases  referred  to  in  Moses 
on  Mandamus,  155,  168,  171,  176;  2  Redfield  on  Rail.  257, 
275,  294. 

Mr.  A.  W.  Church,  Mr.  J.  H.  Howe  and  Mr.  George  C. 
Campbell,  for  the  respondents. 

The  relators,  in  order,  to  entitle  themselves  to  the  issue  of 
the  writ,  must  show  a  clear  and  indisputable  legal  right  to 
have  the  thing  sought  by  it  done,  and  in  the  manner  and  by 
the  person  or  body  sought  to  be  coerced,  and  the  writ  must  be 
effectual  as  a  remedy,  if  enforced,  and  it  must  be  in  the  power 
of  the  party,  and  his  duty,  also,  to  do  the  act  required  by  the 
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writ.  The  People  v.  Forquer,  Breese,  104 ;  The  People  v.  Gil- 
mer, 5  Gilm.  242;  Canal  Trustees  v.  The  People,  12  111.  248; 
The  People  v.  Hatch,  33  111.  140. 

It  can  not  be  claimed  that  the  relators,  at  common  law,  are 
entitled  to  have  the  respondents'  cars  delivered  at  their  eleva- 
tor, because,  while  the  elevator  is  connected  with  respondents' 
road  by  side  or  switch  tracks,  yet  it  is  situated  beyond  the  ter- 
minus of  their  road,  and  they  have  never  acquired  the  right  to 
use  such  side  or  switch  tracks,  and  can  not  properly  be  com- 
pelled to  acquire  that  right.  Vincent  et  al.  v.  Chi.  &  Alton  P. 
P.  Co.  49  111.  33 ;  Porter  v.  Chi.  &  P.  I.  P.  P.  Co.  20  111.  410 ; 
1  Redfield  on  Railways,  QQ. 

If  relators  have  no  common  law  rights  to  be  enforced  by 
the  issue  of  this  writ,  they  must  show  some  statutory  right, 
the  infringement  of  which  requires  the  interference  of  this 
court,  and  must  rely  on  the  statute  of  the  State  of  Illinois, 
approved  March  11,  A.  D.  1869,  and  here  we  object  to  the 
issuance  of  the  writ  to  enforce  the  rights  claimed  under  this 
act,  because, 

First.  The  statute  itself  has  provided  a  specific  and  adequate 
remedy  for  an  infringement  of  its  provisions.  The  penalty 
imposed  by  the  statute  is  so  heavy  that  no  corporation  could 
afford  to  violate  the  provisions  of  the  act  if  that  penalty  were 
enforced  against  it.     See  act  March  11,  A.  D.  1869. 

Second.  Where  a  new  right,  or  the  means  of  acquiring  it,  is 
conferred  by  a  statute,  and  an  adequate  remedy  for  its  invasion 
is  given  by  the  same  statute,  parties  injured  are  confined  to  the 
statutory  redress.  Smith  v.  Lockwood,  13  Barb.  217;  Hare  v. 
Steamer  Hamburg,  2  Clarke,  Iowa,  460 ;  Dudley  v.  Mayhew,  3 
Comst.  15  ;  Miller  v.  Taylor,  4  Burrows,  2305  ;  Crosby  v.  Ben- 
nett, 7  Met.  17 ;  Craig  v.  Butler,  9  Mich.  21 ;  Thurston  v.  Pren- 
tiss, 1  Mich.  193. 

Third.  The  act  of  March  11,  1869,  is  a  violation  of  the 
chartered  rights  of  the  respondents,  as  granted  by  the  legisla- 
ture of  the  State  of  Illinois,  and  is  therefore  unconstitutional 
and  void.  By  the  acceptance  of  their  charter,  respondents  entered 
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into  a  contract  with  the  people  of  the  State  of  Illinois,  through 
the  legislature,  to  build,  operate  and  maintain  a  railroad  from 
Joliet  to  Chicago.  They  did  so  build  a  railroad,  and  fixed  its 
terminus  at  Madison  street,  south  of  the  relators'  elevator. 
Having  so  fixed  its  terminus,  and  complied  with  their  contract 
in  that  regard,  they  are  not  bound  to  perform  the  duty  of  com- 
mon carriers  beyond  the  terminus  of  their  railroad,  and  not  even 
the  legislature  can  compel  the  respondents  to  carry  goods 
beyond  the  terminus  of  the  line  over  which  they  profess  to  be 
common  carriers. 

The  statute  violates  the  chartered  rights  of  respondents  in 
that  it  attempts  to  fix  and  prescribe  the  rates  which  the  respond- 
ents must  charge  for  doing  this  particular  service,  when,  by  the 
respondents'  charter,  the  right  was  granted  to  respondents  to 
fix  their  own  tolls. 

Any  law  which  attempts  to  alter  the  duties  imposed  by  the 
terms  of  respondents'  charter,  or  to  vary  the  terms  of  respond- 
ents' contract  with  the  people  of  the  State,  is  in  repugnance  to 
the  constitution  of  the  United  States,  and  is  therefore  null  and 
void.  Brigham  v.  Agricultural,  etc.  R.  R.  Co.  1  Allen,  316  ; 
Hatch  v.  Vermont  Central  R.  R.  Co.  28  Yt.  142 ;  Buffalo,  Com- 
ing and  K  Y.  R.  R.  v.  Pottle,  23  Barb.  21  ;  Hentz  v<  Long 
Island  R.  R.  13  Barb.  646 ;  Walker  v.  Mad  River  and  Lake 
Brie  R.  R.  8  Ohio,  38. 

The  relators'  elevator  is  located  beyond  the  terminus  of  the 
respondents'  road,  and  they  could  not  obey  the  writ  if  issued, 
if  they  were  forbidden  so  to  do  by  the  railroad  companies  OAvn- 
ing  the  tracks  in  Water  street,  in  the  city  of  Chicago,  over 
which  the  respondents'  cars  must  pass  in  order  to  reach  the 
elevator. 

But  the  relators  assert  that,  by  virtue  of  the  fourth  section 
of  an  ordinance  of  the  city  of  Chicago,  passed  August  16, 
1858,  under  which  certain  railroad  companies  were  authorized 
to  lay  down  the  tracks  which  lead  from  respondents'  road  to 
the  elevator  in  question,  the  respondents  have  the  right  to  use 
those  tracks.     That  section  is  as  follows : 


1870.]        The  People  a  rd.  dl  C.  <5:  A.  R  B  101 


&BCL  4.     Said  companies  may  associate  with  themse" 
the  construction  and  use  of  such  tracks,  any  and  all  corpora- 
;.nd  any  railroad  co  rpo  ratio:-  ^ted  shall  possess 

all  the  powers  herein  granted  to  the  said  Pittsburg 
Wayne  and  Chicago,  and  the  Chicago.  St.  Paul  and  Fond  du 
I  said  latter  companies  shall  allow 
and  permit  the  use  of  the  tracks  constructed  under  this  ordi- 
nance, by  any  other  railroad  corporations,  upon  such  terms  and 
conditions  as  shall  be  fair  and  equitable,  to  be  determined,  in 
case  of  disagreement  between  the  companies,  by  two  disinter- 
ested and  competent  civil  engineers,  one  to  be  selected  bv  each 
party,  and  in  case  of  their  disagreement,  a  third  shall  be 
appointed  by  the  judges  of  the  Cook  county  court  of  common 
pleas,  and  the  award  and  decision  of  said  referees  shall  be  final, 
conclusive  and  binding  upon  the  parties." 

The  court  will  see  that  the  ordinance  confers  no  such  right.  It 
merely  provides  that  the  railroad  companies  to  whom  the  right 
to  lay  down  tracks  in  W  -  street  is  given,  may  associate 

with  them  in  the  construction  and  use  of  said  tracks  anv  other 
corporations,  and  they  shall  allow  and  permit  the  use  of  said 
tracks  by  any  other  railroad  corporation  upon  terms  and  con- 
ditions to  be  agreed  upon,  and  a  manner  is  provided  for  set- 
tling those  terms  and  conditions  in  case  of  disagreement  I  ; : 
the  parties.  Relators  do  not  allege  that  any  agreement  has 
ever  been  entered  into  by  respondents  for  the  use  of  said  tracks, 
and  respondents  expressly  deny,  in  their  return,  that  any  such 
agreement  was  ever  made  by  them.  Respondents  have  never 
exercised  the  option  given  them  by  the  ordinance,  and  until 
they  do  so.  they  have  no  rights  in  West  Water  street,  except 
such  as  are  specially  granted  from  time  to  time  by  the  rail- 
road companies  owning  the  same.  Before  a  writ  of  man- 
damus to  deliver  cars  at  the  relators'  elevator  can  be  made 
effective,  this  court  must  compel  the  respondents  to  acquire  a 
right  they  do  not  now  posst- ss.  and  as  it  would  be  out  of  the 
power  of  respondents,  in  case  the  Pittsburgh.  Ft.  Wayne  and 
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Chicago  Railroad  Company,  or  the  Chicago  &  Northwestern 
Railroad  Company,  objected,  to  obey  the  writ,  the  writ 
ought  not  to  issue.  Ex  parte  Black,  1  Ohio  State,  30 ;  Turn- 
pike Road  v.  Sandusky,  ib.  149. 

The  respondents,  as  common  carriers,  are  not  bound  to  carry 
goods  beyond  the  terminus  of  their  own  line.  They  may  do  so  by 
special  contract  for  that  purpose,  but  the  fact  that  the  respond- 
ents have  sometimes  carried,  by  special  contract,  goods  beyond 
their  own  line,  does  not  entitle  any  one  to  demand  that  they 
shall  perform  similar  service  whenever  he  shall  think  proper 
to  ask  it.  Johnson  v.  Midland  Railw.  Co,  4  Exch.  369  ;  Oxlade 
v.  Northeastern  Railw.  Co.  1  C.  B.  N.  S.  455 ;  Same  v.  Same, 
15  ib.  680. 

Nor  are  the  respondents  obliged  to  receive  goods  for  a  point 
beyond  their  own  line,  when  the  shipper  insists,  as  a  condition 
precedent,  that  they  shall  receive  them  writh  an  undertaking, 
either  express  or  implied,  that  they  shall  be  taken  in  respond- 
ents' own  cars  to  a  point  on  the  line  of  a  railroad  owned  by 
another  company ;  and  therefore  respondents  had  the  right  to 
refuse  the  cars  of  grain  at  Odell,  mentioned  in  the  alternative 
writ,  when  the  shipper  insisted  that  they  should  sign  a  receipt, 
the  effect  of  which  would  be  to  contract  to  deliver  the  cars  at 
the  relators'  warehouse. 

If  the  object  of  this  writ  be  simply  to  compel  the  respond- 
ents to  receive  and  transport  grain  to  Chicago,  the  respondents 
will  not  object  to  its  allowance,  provided  the  grain  be  tendered 
to  respondents  in  packages  proper  for  transportation. 

For  the  respondents  are  not  bound,  as  common  carriers,  to 
receive  any  goods  for  transportation  unless  the  same  are  deliv- 
ered to  them  in  safe  packages,  properly  secured  against  loss  in 
transportation,  and  convenient  for  handling  and  delivering. 
The  carrier  is  not  bound  by  law  to  furnish  to  the  shipper  the 
packages  in  which  his  goods  are  placed  for  transportation.  If 
he  does  so  receive  them,  he  has  the  right  to  make  any  stipula- 
tions with  the  shipper  as  to  the  manner  in  which  goods  so 
unpacked  shall  be  delivered  at  its  terminus,  and  if  he  furnishes 
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the  packages  in  which  said  goods  are  packed,  he  has  an 
undoubted  right  to  require  that  the  shipper  shall  submit  to 
such  reasonable  conditions  as  the  carrier  chooses  to  impose, 
which  shall  insure  the  carrier  as  far  as  practicable  in  the  safe 
transmission  of  the  goods,  and  secure  the  speedy  return  to  the 
carrier  of  the  packages  so  loaned  by  him  to  the  shipper.  Grain 
in  bulk  is  not  properly  packed  for  transportation,  and  the  car- 
rier is  under  no  obligation  to  receive  from  any  one,  grain,  unless 
the  same  is  placed  in  strong,  safe  sacks,  convenient  for  speedy 
handling,  and  delivery  at  the  usual  and  ordinary  depot  pre- 
pared by  the  carrier  for  the  purpose  of  receiving  and  deliver- 
ing goods.     Betts  v.  Farmers'  Loan  and  Trust  Co.  21  Wis.  80. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  application  for  a  peremptory  mandamus,  on  the 
relation  of  Edward  Hempstead  and  others,  against  the  Chicago 
&  Alton  Railroad  Company. 

In  the  petition  of  relators,  it  was  prayed  that  a  writ  of  man- 
damus issue,  directed  to  this  company,  commanding  them,  their 
agents,  officers  and  employees,  to  receive  all  grain  which  might 
be  delivered  to  them  at  any  of  their  receiving  stations  on  the 
line  of  their  road,  consigned  to  the  elevator  of  relators,  and 
known  as  the  Illinois  River  Elevator,  in  the  city  of  Chicago, 
upon  the  payment  of  the  usual  and  customary  charges,  without 
unfavorable  discrimination,  and  to  deliver  all  such  grain  at  that 
elevator  in  due  course  of  business  and  without  unreasonable  and 
unnecessary  delay ;  and  also  commanding  the  agents,  officers 
and  employees  of  this  company  to  receive  and  transport  three 
certain  car  loads  of  corn  from  Odell  to  Chicago,  and  to  deliver 
the  same  at  this  elevator,  or  show  cause  why  they  refuse  so  to 
do. 

Respondents,  by  way  of  showing  cause,  have  made  an  elabo- 
rate return  to  the  writ,  to  which  the  relators  have  demurred, 
thus  opening  to  our  consideration  the  whole  merits  of  the  con- 
troversy. 
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It  is  not  denied  that  relators  own  and  operate  the  elevator, 
as  alleged,  and  that  they  have  all  the  necessary  machinery  and 
conveniences  for  the  purposes  to  which  it  is  devoted,  nor  is  the 
fact  denied  that  respondents  own  and  operate  the  Chicago  & 
Alton  railroad  from  East  St.  Louis  to  the  city  of  Chicago,  but 
they  do  deny  that  they  are  common  carriers  to  the  extent  set 
up  and  claimed  by  the  relators.  The  relators  claim,  that  to 
and  from  East  St.  Louis,  and  all  points  intermediate  that  and 
the  city  of  Chicago,  on  the  line  of  their  road,  it  is  their  legal 
duty  to  receive  all  goods  and  freights  delivered  to  them  at  any 
station  on  their  line,  and  to  transport  the  same  to  such  stations 
and  places  as  may  be  directed  by  the  consignor,  for  a  reason- 
able price  or  reward,  and  to  deliver  them  to  the  person  or  persons 
to  whom  they  are  directed  to  deliver  them,  and  that  it  is  also 
their  duty  to  deliver  all  grain  received  by  them  in  bulk,  into 
the  warehouse  to  which  it  is  consigned,  and  that  it  is  unlawful 
for  them  to  deliver  any  grain  into  any  warehouse  other  than 
that  to  which  it  is  consigned,  without  the  consent  of  the  owner 
or  consignee  thereof. 

The  claim  of  the  relators  reaches  to  this  extent.  The  objec- 
tion to  such  a  pretension  is  very  obvious.  It  does  not  con- 
fine the  legal  duty  of  respondents  to  their  own  line  of  road. 
Beyond  that  this  court  has  no  power.  Their  duty  is  com- 
mensurate with  their  franchise,  and  can  not,  by  this  court, 
be  made  to  extend  beyond  it,  and  the  demurrer  admits  that  the 
south  line  of  Madison  street,  as  stated  in  the  return,  is  the 
limit  to  which  their  franchise  extends,  while  the  elevator  is 
north  of  that  point  some  five  hundred  feet  or  more,  entirely 
without  the  limits  of  respondents'  charter. 

,But  the  relators  say,  tjiat  a  railroad  track  is  laid  down  on 
West  Water  street,  running  by  the  elevator  with  a  switch,  by 
which  the  elevator  can  be  approached  to  load  and  unload  cars, 
and  which  track  was  laid  under  an  ordinance  of  the  city  of 
Chicago,  passed  August  16,  1858,  but  that  the  particular  part  in 
front  of  the  elevator,  and  the  switch  were  constructed  by  the 
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Pittsburgh,  Fort  Wayne  &  Chicago  Railroad  Company,  and 
that,  by  the  fourth  section  of  that  ordinance,  respondents  have 
the  right  to  use  this  track,  and,  in  fact,  do  use  it ;  that  they  run 
all  their  cars  upon  a  part  of  the  track  constructed  under  this 
ordinance,  to  reach  their  depots,  and  a  run  of  five  hundred  feet 
beyond  their  passenger  depot,  would  bring  the  cars  to  relators' 
elevator. 

To  this  it  is  answered  by  respondents,  that  they  have  never 
acquired  any  right  to  run  their  cars  north  of  the  south  line  of 
Madison  street,  the  terminus  of  their  railroad,  and  that  none 
of  their  engines  or  cars  have  the  right  to  pass  north  of  this 
south  line  without  obtaining  permission  of  the  railroad  com- 
panies owning  them,  and  paying  to  them  such  sum  as  may  be 
charged  for  their  use.  And  they  further  say,  they  have  no 
right  to  send  their  cars  over  the  tracks  leading  to  this  elevator 
without  special  permission,  and  upon  paying  the  owners  of  the 
tracks  compensation  therefor,  and  that  they  have  never  held 
themselves  out  to  the  public  as  common  carriers  beyond  the 
termini  of  their  own  line  of  road,  and  that  whenever  their  cars 
have  been  permitted  to  go  beyond  the  terminus  of  their  road, 
it  has  been  done  by  virtue  of  special  agreements  made  to  that 
eifect;  and  they  further  say,  they  have  never  accepted  the 
provisions  of  the  ordinance  of  the  sixteenth  of  August,  1858 ; 
that  while  it  may  be  true,  as  alleged,  the  Pittsburgh,  Port 
Wayne  &  Chicago  Railroad  Company,  and  the  Chicago,  St. 
Paul  and  Fond  du  Lac  Railroad  Company,  did  construct  the 
tracks  from  Van  Buren  to  Kinzie  street,  it  is  not  true  that 
respondents  had  any  part  in  their  construction,  or  have  availed  of 
the  provisions  of  the  fourth  section  of  that  ordinance  for  the  use 
of  the  tracks  so  laid  north  of  the  south  boundary  line  of  Madi- 
son street ;  nor  have  they  ever  acquired,  by  agreement  or  oth- 
erwise, as  provided  by  the  terms  of  that  ordinance,  any  right 
to  run  their  trains  north  of  that  line,  nor  have  they  had  anything 
to  do  with  the  construction  of  any  side  or  switch  track  con- 
necting with  any  railroad  track  north  of  that  boundary  line  in 
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West  Water  street,  or  in  any  other  street  in  Chicago  north  of 
Madison  street. 

Here,  we  think,  is  presented  the  pith  of  this  controversy. 
The  facts  are  admitted  by  the  demurrer  to  be  true,  and  the 
question  is,  can  a  railroad  company,  chartered  with  certain 
express  powers  and  privileges,  with  certain  termini  within 
which  they  are  to  be  exercised,  be  compelled  to  purchase,  for 
the  accommodation  of  the  public,  more  extended  privileges 
beyond  the  limits  of  their  franchise. 

In  the  case  of  Vincent  et  at.  against  this  same  company,  49 
111.  33,  we  took  occasion,  in  denning  the  duties  of  common  car- 
riers as  to  delivery  of  articles  carried,  imposed  by  the  com- 
mon law,  to  advert  to  the  relaxation  of  that  rule  in  regard  to 
railways. 

We  there  said,  the  rule  of  the  common  law,  requiring  com- 
mon carriers  by  land  to  deliver  to  the  consignee,  has  been  so 
far  relaxed  in  regard  to  railways,  from  necessity,  as  in  most 
cases,  to  substitute,  in  place  of  a  formal  delivery,  a  delivery  at 
the  warehouse  or  depot  provided  by  the  companies  for  the 
storage  of  goods,  and  that  the  decisions  of  this  court,  that  a 
railway  company  may  discharge  themselves  of  their  liability  as 
common  carriers,  by  safely  depositing  goods  in  their  warehouse, 
and  there  holding  them  under  the  responsibilities  of  a  ware- 
houseman until  demanded  by  the  consignee,  proceed  upon  the 
ground  that  a  railway  has  no  means  of  delivery  beyond  its 
own  lines. 

We  consider  this  quotation  very  apposite  in  the  present  case, 
for  it  is  admitted  by  the  pleadings,  that  relators'  elevator  is  not 
on  the  line  of  respondents'  railway,  and  that  they  have  no  con- 
nection with  it,  or  use  of  it,  except  such  as  they  acquire  by  pur- 
chase when  their  own  necessities  or  interests  demand  its  use. 

And  in  remarking  on  the  custom  which  had  grown  up  in  this 
State,  of  carrying  grain  by  rail  in  bulk,  it  is  said,  since  it 
would  be  impossible  for  railroad  companies  to  unload  and  store 
grain  so  brought,  at  their  ordinary  freight  depots,  a  custom  of 
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delivering  it  at  elevators  has  obtained,  to  which  it  may  be  con- 
signed, but  it  is  indispensable  such  elevators  must  be  con- 
nected by  some  track  with  the  railroad  line,  and  be,  in  fact,  a 
portion  thereof,  for  such  we  understand  to  be  the  meaning  of 
the  opinion  in  that  case.  It  could  not  be  understood  that, 
although  these  respondents  have,  connection  by  sidings  or 
switches,  or  other  contrivances,  with  other  roads  running  into 
Chicago,  they  should  be  compelled  to  use  them  to  reach  an 
elevator  upon  such  road  situate,  it  may  be  miles  beyond  the 
terminus  of  their  road,  and  not  on  the  route  of  their  own  road. 
We  know  of  no  power  which  can  compel  a  railroad  company 
to  exercise  its  franchise  beyond  its  own  termini.  Within  those 
limits,  this  court  can  exercise  a  supervisory  power  over  them, 
and,  as  in  Vincent's  case,  enjoin  them.  That  proceeding  was 
upheld,  because  the  siding  to  their  elevator  was  a  part  of  the 
track  of  the  respondents.  In  commenting  upon  the  act  of  the 
legislature  of  February  22,  1867,  entitled,  "  Warehousemen, " 
in  answer  to  the  argument  of  the  respondents,  that  the  act  did 
not  mean  that  railway  companies  shall  deliver  grain  at  points 
off  their  line,  the  court  said,  clearly  it  does  not,  but  the  question 
recurs — what  points  are  to  be  considered  on  the  line  of  a  rail- 
way for  the  purposes  of  delivery  under  this  law  ?  They  con- 
tend that  its  line  consists  of  its  main  track,  and  such  side 
tracks  as  may  belong  to  it.  The  court  said,  when  a  railroad, 
for  a  valid  consideration,  has  allowed  the  owner  of  adja- 
cent land  to  lay  a  side  track  connecting  with  its  own  rails,  and, 
as  in  the  case  then  before  it,  had  permitted  the  connection  to 
be  made,  and  the  side  track  to  be  laid  for  the  use  of  a  particu- 
lar lot  of  ground,  and  in  order  to  transport  to  such  lot  heavy 
articles,  and  the  owner  of  the  lot  and  side  track  has  his  ware- 
house in  readiness  for  the  receipt  of  such  freight,  then  such 
side  track  must  be  considered  as  a  part  of  its  line  for  the  pur- 
poses of  delivery  under  the  statute. 

In  the  same  opinion,  it  was  conceded  that  a  railway  company 
could  not  be  required,  by  legislative  enactment,  to  transport 
freight  beyond  its  own  line. 
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This,  we  think,  settles  the  matter  in  dispute  between  these 
parties,  unless  an  additional  obligation  has  been  imposed  upon 
these  respondents  by  the  ordinance  of  the  city,  of  August  16, 
1858. 

It  is  admitted  by  the  pleadings,  that  respondents  had  no 
agency  in  constructing  the  tracks  which  pass  by  this  elevator, 
and  have  never  availed  of  the  provisions  contained  in  that 
ordinance,  and  have  never  authorized  or  permitted  a  connec- 
tion with  their  line  of  road  of  any  switch  or  side  track  con- 
structed on  the  street  in  which  this  elevator  is  situate,  and  it 
is  further  admitted  that  the  lawful  northern  terminus  of  their 
road  is  the  south  line  of  Madison  street. 

If,  then,  by  legislative  enactment,  a  railroad  company  can 
not  be  compelled  to  transport  freight  beyond  their  own  line,  with 
what  propriety  can  it  be  urged  that  a  permission  to  use  tracks, 
which  they  were  not  instrumental  in  connecting  with  their 
line,  and  which  are  beyond  their  terminus  and  the  property  of 
other  parties,  shall  have  a  greater  effect  than  a  legislative 
enactment  ?  Does  the  permission  of  the  city  authorities  to  use 
these  tracks  impose  an  obligation  on  the  respondents  to  use 
them?  If  the  legislature,  with  its  vast  powers,  can  not  so 
compel  them,  it  would  be  strange,  indeed,  if  the  act  of  a  sub- 
ordinate authority  should  have  that  effect.  The  ordinance 
cited  can  have  no  other  effect  than  to  legalize  a  departure  from 
their  line  of  road,  should  the  respondents  desire  to  do  so. 
Eelators  allege  that  respondents  have  the  right  to  use  this 
track,  and,  in  fact,  do  use  it ;  that  they  run  all  their  cars  upon 
a  part  of  it  to  reach  their  depots,  and  a  further  run  of  five 
hundred  feet  beyond  their  passenger  depot  would  bring  them 
to  this  elevator.  As  a  .general  fact,  we  believe  cars  with 
heavy  freights,  like  grain  in  bulk,  do  not  make  the  depot  for 
passengers  their  stopping  place.  They  usually  stop  at  the 
freight  depot,  and  that,  judging  from  the  diagram  attached  to 
the  return,  the  accuracy  of  which  is  not  questioned,  must  be 
more  than  five  hundred. yards  south  of  this  elevator.  The  fact 
that  the  respondents  use  this  track  is  not  denied  in  the  return, 
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but  the  respondents  say,  and  that  is  admitted  by  the  demurrer, 
that  all  these  tracks  laid  in  West  Water  street,  and  north  of 
Madison  street,  are  owned  exclusively  by  the  Chicago  &  North- 
western and  the  Pittsburgh,  Fort  Wayne  &  Chicago  railroad 
companies,  who  control  the  manner  of  using  them,  and  charge 
track  service  for  every  car  run  over  them  by  respondents,  and 
by  other  railroad  companies.  The  respondents  further  say, 
and  this  is  also  admitted,  that  although  they  may  have  deliv- 
ered coal  over  that  switch,  to  that  elevator,  they  have  never 
done  so  except  by  special  agreement  made  for  that  purpose. 

That  a  railroad  company  may,  by  special  agreement  run 
their  cars  over  the  track  of  another,  is  not  doubted,  but  that 
they  can  be  compelled  to  do  so,  is  not  and  can  not  be  admitted. 
If  the  ordinance  of  August,  1858,  intended  a  favor  to  this  and 
other  companies,  still,  the  companies  can  not  be  coerced  to 
accept  the  favor.  So  long  as  they  perform  their  duties  under 
the  privileges  and  powers  granted  them,  the  people  have  no 
right  to  complain.  To  compel  a  railroad  company  to  receive 
and  deliver  freight  at  points  off  and  beyond  their  own  line,  would 
be  not  only  oppressive,  and  involve  their  business  in  inextri- 
cable confusion,  but  would  impose  burdens  and  responsibilities 
upon  them  which  they  never  contracted  to  assume.  A  refer- 
ence to  the  diagram  accompanying  the  return  of  respondents, 
and  to  which  we  have  before  referred,  taken  in  connection  with 
the  statement  in  the  return,  which  is  admitted  to  be  true,  it 
will  be  seen,  that  all  the  tracks  leading  into  West  Water  street 
belong  exclusively  to  the  Pittsburgh,  Fort  Wayne  &  Chicago 
railroad  company,  while  those  owned  by  these  respondents 
jointly  with  that  company,  as  also  those  owned  exclusively  by 
respondents,  all  terminate  at  or  near  the  south  line  of  Madison 
street.  The  question,  then,  becomes  pertinent,  should  a  man- 
damus be  awarded,  how  could  respondents  obey  it?  Could 
they,  without  the  permission  of  the  first  named  company,  run 
their  cars  over  their  tracks?  Could  the  writ  command  them 
to  purchase  the  right  so  to  run  them,  of  that  company  ?  Can 
a  writ  of  mandamus  be  made   to   perform   such   an    office? 


110  The  People  ex  rel  v.  C.  &  A.  E.  R.  Co.  [Sept.  T., 

Opinion  of  the  Court. 

Would  this  court  be  justified  in  so  trenching  upon  the  rights 
and  franchise  of  the  Pittsburgh,  Port  Wayne  &  Chicago  rail- 
road company  ?  They  have  chartered  rights  which  can  not  be 
infringed  so  long  as  they  properly  perform  their  duties  under 
their  contract,  and  it  would  be  going  to  an  unwarrantable 
extent,  in  order  to  compel  one  company  to  perform  a  supposed 
duty,  to  trespass  upon  the  chartered  privileges  of  another. 

This  court  said,  in  The  People  ex  rel.  v.  Hatch,  and  the  Same 
v.  Dubois,  33  111.  9,  at  page  140,  that  a  mandamus  should  not 
issue  in  any  case  unless  the  party  applying  for  it  shall  show  a 
clear  legal  right  to  have  the  thing  sought  by  it  done,  and  in 
the  manner  and  by  the  person  or  body  sought  to  be  coerced, 
and  must  be  effectual  as  a  remedy  if  enforced,  and  it  must  be 
in  the  power  of  the  party,  and  his  duty,  also,  to  do  the  act 
sought  to  be  done,  and  is  never  awarded  unless  the  right  of 
the  relator  is  clear  and  undeniable,  and  the  party  sought  to  be 
coerced  is  bound  to  act.  And  in  The  People,  etc.  v.  Gilmer,  5 
Gilm.  242,  it  was  held,  that  a  mandamus  could  only  be  issued 
to  compel  a  party  to  act,  when  it  was  his  duty  to  act  without 
it — that  the  writ  conferred  upon  him  no  new  authority.  And 
the  duty  must  be  a  public  one,  and  must  be  imperative  and  not 
discretionary.  Tapping  on  Man.  65.  This  has  peculiar  appli- 
cation to  the  fourth  section  of  the  ordinance,  so  much  insisted 
upon  by  relators.  That  section  nowhere  confers  any  rights 
upon  respondents.  As  we  understand  its  terms  from  respond- 
ents' brief,  the  ordinance  not  being  before  us,  it  provides,  only, 
that  the  railroad  companies,  to  whom  the  right  to  lay  down 
tracks  in  West  Water  street  is  given,  may  associate  with  them 
in  the  construction  and  use  of  said  tracks  any  other  corporations 
and  shall  allow  and  permit  the  use  of  said  tracks  by  any  other 
railroad  corporation  upon  terms  and  conditions  to  be  agreed 
upon. 

It  is  admitted  by  the  pleadings,  that  no  agreement  was  ever 
made  by  the  respondents  for  the  use  of  these  tracks.  By  the 
ordinance,  it  is  discretionary  with  the  companies  to  make  such 
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agreements.  This  court  can  not  compel  respondents,  if  appli- 
cation was  made  to  it,  to  enter  into  an  agreement  to  use  them. 
It  is  not  their  duty  to  make  an  agreement,  it  is  a  privilege, 
only,  and,  consequently,  the  court  can  not  compel  respondents 
to  use  these  tracks,  or  any  one  of  them.  In  short,  it  can 
not  coerce  a  party  to  do  what  the  law  does  not  oblige  him  to  do. 
Granting  the  writ  would  confer  no  power  or  authority  upon 
respondents  to  enter  upon  and  use  these  tracks.  A  plain  dere- 
liction of  duty  must  be  established  before  a  mandamus  can  be 
awarded. 

The  ground  of  the  decision  in  Vincent's  case  was,  that  the 
side  track,  under  the  circumstances  attending  its  construction, 
became  a  part  of  the  track  of  the  railroad  company,  and  they 
were,  therefore,  bound  to  deliver  grain,  carried  by  them  in 
bulk,  to  the  warehouse  erected  upon  it,  when  consigned  to  such 
warehouse. 

The  return  in  this  case  shows,  and  the  fact  is  admitted  by 
the  demurrer,  that  the  respondents  have  provided,  by  contract 
with  other  parties,  a  warehouse  on  their  own  track,  ample  in 
capacity  to  contain  all  grain  ordinarily  transported  in  bulk 
over  their  line  of  road,  having  all  the  necessary  machinery 
and  appliances  for  speedily  receiving,  unloading  and  returning 
the  cars  in  which  it  is  transported,  and  have  guarded  consign- 
ors of  such  articles  against  imposition,  by  a  covenant  that  the 
charges  made  at  such  warehouse  shall  not  exceed  those  of  other 
warehouses  in  the  city  of  Chicago.  A  delivery,  therefore,  of 
grain  in  bulk  to  such  a  warehouse,  if  not  consigned  to  any 
other  warehouse  on  the  line  of  their  road,  would  be  a  fulfill- 
ment of  the  obligation  resting  upon  them  to  carry  and  deliver 
such  freight. 

So  long  as  no  discrimination  is  made  by  railroad  companies 
between  warehouses  on  their  line  of  road,  shippers  can  have 
no  real  cause  of  complaint.  So  long  as  their  grain  is  properly 
handled  and  stored,  and  at  the  usual  charges,  it  can  make  but  lit- 
tle if  any  difference  to  them  by  whom  those  services  are  per- 
formed, or  where,  and  if  no  warehouse  upon  the  line  of  a  railroad 
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is  designated  by  the  consignor  as  the  recipient,  and  as  a  delivery 
can  not  be  made  at  the  usual  freight  depot,  what  can  be  more 
reasonable  and  proper  than  a  delivery  to  the  warehouse  they 
have  furnished  upon  their  own  track,  that  being  in  all  respects 
ample  for  the  purpose.  Porter  v.  Ch.  &  R.  I.  R.  R.  Co.  20  111. 
407.  As  they  can  not  be  compelled  to  transport  the  grain 
beyond  their  track,  or  off  it,  so  neither  can  they  be  compelled 
to  receive  it  for  such  purpose.  There  is  nothing  in  the  ware- 
housing act  of  1867  opposed  to  this.  The  twenty-second  sec- 
tion of  that  act  clearly  implies,  that  the  warehouses  designated 
by  the  consignors  shall  be  upon  the  track  of  the  road  on 
which  their  grain  is  carried,  and  within  the  limits  of  its  fran- 
chise. It  never  could  have  been  the  design  of  the  act  to  com- 
pel one  road  to  trespass  on  the  chartered  rights  of  another,  or 
to  purchase  a  privilege  of  the  other. 

It  is  urged  by  the  respondents,  in  support  of  their  return, 
that  they  have  a  right  to  refuse  to  receive  grain  in  bulk,  to  be 
carried  on  their  road,  and  can  demand  it  shall  be  placed  in 
proper  packages,  convenient  for  handling  and  storage  in  their 
cars,  and  for  unloading. 

When  we  consider  the  vast  amount  of  grain  annually  pro- 
duced for  market  in  the  rich  country  through  which  this  road 
passes  on  its  way  to  the  great  grain  market  of  the  West,  the 
difficulty,  if  not  impossibility,  of  providing  sacks,  barrels,  or 
other  safe  contrivances  to  secure  properly  this  production  for 
shipment,  is  quite  apparent.  This  led  to  the  establishment  of 
costly  elevators,  and  they  induced  the  custom,  which  has 
obtained  with  all  railroads,  in  this  State,  at  least,  to  receive 
grain  in  bulk,  it  being  equally  as  well  protected  in  that  condi- 
tion in  its  transit  by  cars  as  in  sacks,  and  as  speedily  unloaded 
from  them,  by  means  of  the  steam  power  and  appropriate 
machinery  employed  by  them.  These  erections  have  had  the 
same  powerful  influence  upon  the  production  of  wheat,  one  of 
our  great  staples,  as  the  introduction  of  the  reaper,  for  without 
the  agency  of  the  latter,  those  vast  fields  yearly  blossoming 
with  this  product,  would  be  devoted  to  other  purposes,  and  but 
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for  the  steam  car  and  the  elevator,  if  cultivated  up  to  the  limit 
of  their  capacity,  their  products  could  find  no  market.  Hand 
in  hand,  these  powerful  influences  are  at  work,  and  so  long  as 
the  two  latter  make  no  unjust  discriminations,  and  are  satisfied 
with  moderate  charges,  the  stimulus  to  the  agricultural  interest 
will  be  unceasing,  and  nothing  Avill  be  wanting  to  make  this 
the  great  grain  growing  State  of  the  West,  if  not  of  the  Union. 

We  are  not  of  opinion  that  respondents,  or  any  other  rail- 
road company,  can  disregard  the  custom  of  conveying  grain  in 
bulk  over  the  line  of  their  own  road,  and  delivering  it  at  any 
elevator  thereon,  to  which  it  may  be  consigned.  If  consigned 
to  an  elevator  or  warehouse  not  on  their  road,  and  beyond 
their  terminus,  or  there  be  no  elevator  on  the  road  on  which 
the  grain  is  carried,  then  they  may  rightfully  refuse  to  receive 
it  in  bulk. 

The  facts  stated  in  respondents'  return,  and  the  legal  conse- 
quences flowing  from  them,  for  the  reasons  we  have  given, 
afford  a  complete  justification  for  the  refusal  to  receive  the 
grain  in  question,  the  elevator  to  which  it  was  consigned  not 
being  on  their  road,  or  within  the  limits  of  their  franchise. 
We  have  examined  all  the  cases  to  which  reference  has  been 
made,  and  we  are  well  satisfied  the  views  here  expressed  con- 
flict, in  no  particular,  with  any  of  them. 

The  demurrer  to  the  return  must  be  overruled. 

Mandamus  refused. 

Mr.  Justice  Sheldon  :  I  hold,  that  so  long  as  the  respond- 
ents actually  make  use  of  the  track  leading  to  the  relators' 
elevator,  in  running  their  cars  over  it,  it  is  their  duty  to  make 
delivery  of  grain  there,  under  the  rule  laid  down  by  this  court 
in  the  case  of  Vincent  v.  C.  &  A.  B.  B.  Co.  49  111.  33. 


Mr.  Justice  Scott  :     I  concur  in  denying  the  peremptory 

writ  in  this  case,  on  the  ground,  that  the  writ  of  mandamus  is 

not  the  appropriate  remedy  for  the  wrong  complained  of.  When 

the  law  affords  another  and  complete  remedy,  I  understand  the 

8 — 55th  III. 
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law  to  be  well  settled,  that  a  writ  of  mandamus  will  never  be 
awarded.  On  the  state  of  facts  presented  by  this  record,  the 
law  furnishes  a  complete  and  ample  remedy  to  the  party 
injured. 

Without  discussing  the  case  at  length,  I  am  of  opinion,  on 
the  facts  presented  in  the  record,  that  it  was  the  duty  of  the 
railroad  company  to  receive  the  grain  in  question,  and  deliver 
it  at  the  relators'  warehouse,  and  for  that  purpose  the  company 
had  the  clear  right  to  use  the  track  in  question,  and  for  a  fail- 
ure so  to  do,  they  are  liable  in  any  appropriate  common  law 
action. 

Mr.  Justice  Walker  :  I  concur  in  the  opinion  announced 
in  this  case,  but  hold,  that  respondents,  and  all  other  railroad 
companies  in  the  State,  may  be  compelled  by  mandamus,  when  a 
proper  case  is  made,  to  carry  grain  in  bulk,  if  such  is  the  cus- 
tomary mode  of  transportation,  and  to  deliver  it  to  any  eleva- 
tor on  the  line  of  their  roads,  or  upon  any  of  their  side  tracks 
or  switches,  to  which  it  may  be  consigned  ;  and  when  such  roads 
enter  the  city  of  Chicago,  they  should  deliver  grain  therein  in 
the  same  manner,  when  so  consigned,  on  their  own  tracks,  side 
tracks  or  switches,  and  at  the  elevators  to  which  consignments 
are  made,  on  other  roads  in  the  city  with  which  they  have  run- 
ning arrangements,  unless  they  would  be  compelled  to  incur 
unreasonable  expense  in  making  such  delivery.  But  they  are 
not,  nor  can  they  be,  required  to  construct  new  side  tracks  or 
switches,  or  extend  the  line  of  their  roads,  or  to  make  running 
arrangements  with  other  roads,  or  to  purchase  or  lease  other 
roads  for  the  purpose  of  making  such  delivery. 
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Augustus  Tower  et  al. 

v. 

Peter  Pitstick. 


1.  Highways — order  establishing  a  highway.  It  is  not  essential  to  the 
validity  of  an  order  of  commissioners  of  highways,  or  of  the  three  super- 
visors who  may  act  on  an  appeal  from  such  commissioners,  establishing  a 
public  highway,  that  the  surveyor's  plat,  which  the  law  requires  shall 
accompany  his  report  to  them  of  his  survey  of  the  route  of  the  road,  shall 
appear,  from  such  order,  to  have  been  signed  by  the  surveyor. 

2.  Same — requisites  of  an  order  establishing  a  highway.  It  is  only  neces* 
sary  to  incorporate  in  such  order  so  much  of  the  surveyor's  report  as  is 
required  to  clearty  indicate  the  courses  and  distances  of  the  route  of  the 
road,  and  the  land  over  which  it  will  pass.  The  order  need  not  state  that 
the  surveyor's  report  was  signed;  neither  is  the  surveyor's  plat  required 
to  be  incorporated  in  the  order.  That  is  to  accompany  the  order,  and  be 
filed  therewith  in  the  town  clerk's  office. 

Appeal  from  the  County  Court  of  LaSalle  county;  the 
Hon.  Charles  H.  Gilman,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Crawford  &  Beck  and  Mr.  L.  B.  Crooker,  for 
the  appellants. 

Messrs.  Bull  &  Follett,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quare  clausum  fregit,  instituted 
by  the  appellee  against  the  appellants,  for  alleged  trespasses  in 
the  removal  by  them  of  certain  fences  from  the  premises  of 
the  appellee. 

Among  other  pleas,  the  appellants  filed  one,  in  which  it  was 
alleged  that  the  locus  in  quo  was  a  public  highway,  duly  laid 
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out  within  five  years,  according  to  the  form  of  the  statute,  set- 
ting forth  the  proceedings  for  a  highway,  and  that  the  appel- 
lants, acting  under  the  order  of  the  highway  commissioners  of 
the  town  in  that  behalf,  as  their  servants,  had  removed  there- 
from the  fence  of  the  appellee,  wrongfully  and  unlawfully 
standing  in  and  across  said  highway,  as  they  lawfully  might, 
doing  no  more  damage  than  was  necessary. 

Issue  having  been  joined  on  this  and  the  other  pleas  filed  in 
the  cause,  a  trial  was  had,  which  resulted  in  a  verdict  in  favor 
of  the  appellee  for  $500.  The  court  overruled  the  motion  for 
a  new  trial  entered  on  behalf  of  the  defendants,  and  rendered 
judgment  on  the  verdict. 

To  reverse  this  judgment,  the  appellants  now  prosecute  their 
appeal. 

It  appears  from  the  evidence,  that  in  October,  1867,  a  pro- 
ceeding under  the  statute  was  instituted  to  lay  out  a  public 
highway,  four  rods  wide,  over  the  premises  of  appellee,  in  the 
town  of  Troy  Grove.  The  commissioners  of  highways  refused 
to  lay  out  the  road,  and  endorsed  on  the  petition  an  order  to 
that  effect.  An  appeal  from  said  order  of  the  highway  com- 
missioners was  taken  in  due  form,  by  two  of  the  petitioners 
to  three  supervisors  of  LaSalle  county. 

It  further  appears,  that  in  January,  1868,  the  three  supervi- 
sors selected  by  the  town  clerk  to  hear  and  determine  the 
appeal,  according  to  the  provisions  of  the  statute  in  such  cases, 
met  and  proceeded  to  hear  and  determine  the  appeal,  and,  on 
the  hearing,  they  made  an  order  reversing  the  order  of  the 
commissioners  of  highways,  and  attempted,  by  virtue  of  their 
authority  under  the  statute,  to  lay  out  a  public  highway  over 
and  across  the  premises  of  the  appellee.  At  the  same  time, 
they  assessed  the  damages  that  appellee  would  sustain  by  rea- 
son of  the  construction  of  a  highway  over  and  across  his  prem- 
ises, at  the  sum  of  fifty  dollars. 

It  further  appears,  that  in  November,  1868,  the  commission- 
ers of  highways  caused  a  written  notice  to  be  served  on  appel- 
lee, notifying  him  of  the  order  thus  made  laying  out  the  road 
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across  his  premises,  and  requiring  him  to  remove  his  fences 
from  within  the  bounds  thereof  within  sixty  days.  The  time 
specified  having  elapsed,  and  the  appellee  refusing  or  neglect- 
ing so  to  do,  the  commissioners  of  highways  directed  the  path- 
master,  one  of  the  appellants,  to  remove  the  fence.  Acting 
under  the  order  of  the  pathmaster,  as  they  say,  the  appellants 
did  remove  the  fences  of  the  appellee,  and  these  are  the  tres- 
passes complained  of. 

On  the  trial  in  the  court  below,  the  defendants  offered  in 
evidence  under  their  plea,  the  order  of  the  supervisors  that 
attempted  to  lay  out  the  highway,  which  was  objected  to  by 
the  counsel  for  the  plaintiff,  on  the  ground,  as  stated  in  the  bill 
of  exceptions,  "  that  the  surveyor's  plat  of  the  survey,  attached 
to  and  incorporated  in  said  record,  does  not  appear  to  have 
been  signed  by  the  surveyor  referred  to  in  said  report."  The 
court  sustained  the  objection,  and  refused  to  allow  the  order 
of  the  supervisors  to  be  read  to  the  jury. 

We  do  not  understand  that  this  fact  alone  would  constitute 
any  valid  objection  to  the  order  of  the  supervisors,  if  other- 
wise regular,  and  no  other  objection  seems  to  have  been  taken 
to  it  at  the  trial. 

If,  on  an  appeal,  the  supervisors  undertake  to  lay  out  and 
establish  a  public  highway,  they  must  proceed  in  all  things 
the  same  as  commissioners  of  highways.  They  certainly  have 
no  higher  or  greater  authority  than  the  commissioners  from 
whom  they  obtain  jurisdiction. 

The  statute  distinctly  defines  the  duties  of  the  commission- 
ers of  highways  in  such  cases.     Gross'  Comp.  771,  sec.  58. 

By  the  statute,  they  are  directed  "  to  cause  a  survey  to  be 
made  by  a  competent  surveyor,  who  shall  make  a  report  to 
them  of  such  survey,  accompanied  with  a  plat,  particularly 
describing  the  route  by  metes  and  bounds,  courses  and  dis- 
tances, and  also  the  land  over  which  the  road  passes.  They 
shall  incorporate  such  survey,  accompanied  with  a  plat,  in  an 
order  to  be  signed  by  them,  which  order,  together  with  the 
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petition,  and  report  of  the  surveyor,  shall  be  deposited  with  the 
town  clerk." 

It  would  seem  to  be  only  necessary,  under  the  provisions  of 
this  statute,  for  the  commissioners  of  highways,  or  the  super- 
visors when  on  an  appeal  they  undertake  to  lay  out  the  road, 
to  incorporate  so  much  of  the  survey  as  indicates  clearly  the 
courses  and  distances  of  the  route  of  the  road,  and  the  land 
over  which  it  passes.  They  are  certainly  not  required  to  incor- 
porate the  plat  into  their  order.  It  is  provided  that  the  plat 
is  to  accompany  the  order,  and  to  be  filed  in  the  town  clerk's 
office.  The  same  provision  applies  to  the  surveyor's  report. 
It  is,  in  like  manner,  to  be  filed  in  the  town  clerk's  office,  as  a 
separate  paper  pertaining  to  the  road.  The  statute  does  not 
require  the  commissioners  or  the  supervisors,  when  they  act, 
to  incorporate  the  whole  of  the  surveyor's  report  into  their  order. 
A  substantial  compliance  with  the  provisions  of  the  statute 
is  all  that  is  ever  required.  It  is  not  necessary  for  the  com- 
missioners, or  the  supervisors,  to  state,  in  their  order  laying  out 
a  road,  that  the  surveyor  signed  his  report,  which  the  statute 
requires  to  be  made  to  them.  There  is  nothing  in  the  stat- 
ute on  that  subject.  If  the  statute  does  not  direct  them  so  to 
state  in  their  order,  then  it  is  not  necessary. 

We  have  been  referred  to  the  case  of  Town  v.  The  Town  of 
Blackberry,  29  111.  137,  as  holding  a  different  rule  from  the  one 
here  stated.  We  have  examined  that  case,  and  find  it  in  entire 
harmony  with  the  views  here  expressed. 

The  order  of  the  supervisors,  which  attempted  to  establish 
the  road,  should  have  been  permitted  to  go  to  the  jury  for 
their  consideration. 

The  order  adopted  the  survey  and  plat  made  by  the  surveyor, 
and  that  was  sufficient,  so  far  as  the  order  itself  is  concerned. 
Wells  et  al.  v.  Hicks,  27  111.  343. 

The  evidence  was  pertinent  to  the  issue  made  by  the  plead- 
ings, and  no  reason  is  perceived  why  the  jury  ought  not  to 
have  been  permitted  to  consider  it,  with  the  other  evidence 
in  the  case. 
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For  the  error  indicated,  this  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


David  M.  Ford 

v. 

Henry  J.  McVay,  by  his  next  friend. 


1.  Apprentices — of  a  void  indenture — rights  of  the  parties — construction 
of  tlie  statute.  An  indenture  of  apprenticeship,  which  is  not  in  conformity 
with  the  statute  on  that  subject,  is  void  as  to  the  minor,  but  remains  bind- 
ing upon  the  father  of  the  minor  who  joined  with  him  in  its  execution,  and 
stipulated  that  its  conditions  should  be  performed. 

2.  Same — how  far  the  father  may  avail  of  the  services  of  his  child.  A 
father  who  is  entitled  to  the  services  of  his  minor  son,  and  for  whom  he  is 
obliged  to  provide,  may,  at  the  common  law,  assign  those  services  to  another 
by  contract,  for  a  consideration  to  enure  to  himself. 

3.  So  where  an  indenture  of  apprenticeship  was  entered  into  by  a  minor, 
his  father  joining  therein,  stipulating  that  the  minor  was  to  perforin  certain 
services  for  a  specified  compensation,  the  father  also  covenanting  separately 
that  his  son  should  do  and  perform  what  he  had  agreed  to  do  on  his  part, 
it  was  held,  that,  payment  being  made  for  the  services  of  the  minor  accord- 
ing to  the  terms  of  the  agreement,  a  recovery  could  not  be  again  had  for 
such  services  in  the  name  of  the  minor,  on  the  ground  the  indenture  was 
void  under  the  statute,  because,  though  void  as  to  the  minor,  it  was  binding 
on  the  father,  who  was  entitled  to  the  services. 

4.  An  implied  contract  can  not  arise  where  there  is  a  subsisting 
express  contract  covering  the  entire  subject  matter. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Rogers  &  Garnett,  for  the  appellant. 


120  Ford  v.  McVay.  [Sept.  T., 

Opinion  of  the  Court. 

Mr.  Thomas  Shirley,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

This  was  an  action  originally  brought  in  a  justice's  court, 
by  Henry  J.  McVay,  a  minor,  who  sued  by  his  next  friend, 
Bernard  McVay,  against  appellant  and  William  M.  Fuller,  the 
latter  never  having  been  served  with  process,  and  not  entering 
appearance.  The  case  was  taken  to  the  superior  court  of  Chi- 
cago by  appeal,  when  a  trial  was  had  before  the  court  and  a 
jury,  resulting  in  a  verdict  in  favor  of  appellee  for  ninety 
dollars.  A  motion  for  a  new  trial  was  overruled  by  the  court, 
judgment  entered  on  the  verdict,  the  evidence  and  rulings  of 
the  court  preserved  by  bill  of  exceptions,  and  the  case  brought 
here  by  appeal. 

The  evidence  shows  that  the  action  was  brought  to  recover 
upon  a  quantum  meruit  for  work  and  labor  done  and  performed 
by  the  plaintiff,  Henry  J.  McVay,  while  a  minor,  for  the 
defendants,  Fuller  and  Ford.  It  appears  from  the  evidence 
that  appellee  worked  for  Fuller  and  Ford  from  the  nineteenth 
day  of  February,  1866,  to  the  first  day  of  May,  1867,  when, 
for  being  absent  from  his  work  without  leave,  he  was  discharged. 
Several  witnesses  testified  as  to  the  value  of  his  services. 

The  appellant  introduced  in  evidence  a  certain  indenture, 
made  on  the  nineteenth  day  of  February,  1866,  by  and  between 
appellee,  as  a  minor  of  the  age  of  seventeen  years,  and  Bernard 
McVay,  his  father,  and  appellant  and  said  Fuller,  for  the 
apprenticeship  of  appellee  to  appellant  and  Fuller,  to  learn 
the  trade  of  brass  finishing,  and  to  serve  for  the  term  of  three 
years  from  the  date,  and  until  the  nineteenth  of  February,  A. 
D.  1869  ;  the  said  appellee  thereby  agreeing  to  faithfully  serve 
said  Fuller  and  Ford  during  that  time,  and,  among  other 
things,  that  he  would  not  absent  himself  from  their  service 
without  their  leave.  Fuller  and  Ford,  on  their  part,  agreed 
to  teach  and  instruct  their  said  apprentice  in  the  trade  aforesaid, 
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or  cause  it  to  be  done,  and  to  pay  him  the  sum  of  three  dollars 
per  week  during  the  first  year,  and  four  for  the  second,  and  five 
for  the  third,  and  at  the  end  of  the  term,  to  pay  him  $100,  in 
lieu  of  clothing,  board  and  schooling,  he  being  required  to 
board  and  clothe  himself.  This  indenture  was  not  only  exe- 
cuted by  Bernard  McYay,  the  father,  as  principal,  but  he  also, 
by  agreement  under  seal  on  the  back  thereof,  covenanted  and 
agreed  that  Henry  should  faithfully  perform  and  observe  all 
the  stipulations  thereof. 

It  appears,  and  is  not  disputed,  that  appellee  performed  all 
the  work  in  question  in  the  suit  under  this  indenture,  and  that 
he  had  been  paid  in  full  for  such  work  according  to  the  price 
therein  stipulated.  But  inasmuch  as  the  articles  of  apprentice- 
ship are  not  in  conformity  with  the  statute,  it  was  claimed  that 
they  were  wholly  void,  and  that,  therefore,  the  appellee  had  a 
right  to  recover  in  his  own  name,  as  if  they  had  never  been 
made.  This  is  a  misapprehension  of  the  effect  of  the  statute. 
The  fourteenth  section  provides  that  "  all  indentures,  cove- 
nants, promises  and  bargains  for  taking,  binding  or  keeping 
any  apprentice,  clerk  or  servant,  not  in  conformity  with  the 
provisions  and  requirements  of  this  chapter,  shall  be  utterly 
void  in  law  as  against  such  clerk,  apprentice  or  servant."  Gross' 
Stat.  22. 

The  effect  of  this  provision  of  the  statute  is  to  make  the 
articles  void  as  to  the  minor.  But  they  are  valid  and  binding 
as  between  the  father  and  Fuller  and  Ford. 

In  Day  v.  Everett,  7  Mass.  R.  154,  Chief  Justice  Parsons, 
who  delivered  the  opinion  of  the  court,  said  :  "  There  is  no 
question  but  that  a  father,  who  is  entitled  to  the  services  of  his 
minor  son,  and  for  whom  he  is  obliged  to  provide,  may,  at  the 
common  law,  assign  those  services  to  others,  for  a  consideration 
to  enure  to  himself.  He  may  contract  that  his  minor  son  shall 
labor  in  the  service  and  employment  of  others  for  a  day,  a 
month,  or  any  longer  term,  so  that  the  time  do  not  exceed  the 
period  of  the  child's  emancipation  from  the  father,  which  may 
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take  place  as  well  on  the  father's  death  as  on  the  son's  arriving 
at  the  age  of  twenty-one  years."  This  case  is  cited  and  approved 
as  law  in  Butler  v.  Hubbard,  5  Pick.  250.  In  the  matter  of 
McDowles,  8  Johns.  R.  32-8,  an  indenture  of  apprenticeship 
for  six  years,  which  was  held  invalid  as  to  the  infant,  was  held 
binding  upon  the  father.  United  States  v.  Bainbridge,  1  Mason, 
71-78;  Branch  v.  Ewington,  2  Doug.  518;  Cuming  v.  Hill,  3 
Barn.  &  Aid.  59. 

Before  a  recovery  could  be  had  in  the  name  of  appellee,  it 
was  necessary  to  show,  by  express  arrangement,  or  from  such 
circumstances  as  that  it  might  be  inferred,  that  the  father  had 
given  his  son  his  time,  so  as  to  entitle  him  to  receive  his  own 
earnings.  Shute  v.  Dorr,  5  Wend.  203 ;  Jennison  v.  Graves,  2 
Blackf.  449  ;  Chase  v.v  Smith,  5  Vt.  556. 

If  there  can  be  found  anything  in  the  evidence  in  the  case, 
as  to  the  father  giving  his  son  his  time,  and  the  benefit  of  his 
earnings,  it  is  in  the  indenture  given  in  evidence,  which  covered 
the  entire  subject  matter,  and  must  control  the  rights  of  the 
parties.  An  implied  contract  can  not  arise  where  there  is 
a  subsisting  express  contract  covering  the  entire  subject  mat- 
ter.     Walker  v.  Brown  et  al.  28  111.  378. 

The  verdict  was  against  the  law  and  the  evidence,  and  the 
court  below  erred  in  overruling  the  motion  to  set  it  aside. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Hossack 

v. 

Lester  Underwood. 


1.  Assignment  of  a  judgment.  The  assignment  of  a  judgment  does  not 
vest  the  legal  title  in  the  assignee ;  that  remains  in  the  judgment  creditor, 
subject  to  any  equities  flowing  to  the  assignee  by  virtue  of  the  assignment. 

2.  So  where  a  judgment  creditor  assigned  the  judgment  to  secure  the 
payment  of  a  sum,  less  than  the  amount  of  the  judgment,  owing  by  him 
to  another,  upon  the  discharge  of  the  debt  due  the  assignee  by  procure- 
ment of  the  judgment  debtor,  the  equities  of  such  assignee  became  deter- 
mined by  operation  of  law,  and  he  could  not  then  transfer  the  judgment 
so  as  to  vest  in  a  third  person  any  title  or  interest  therein,  and  thereby 
defeat  the  recovery  by  the  judgment  creditor  of  the  residue  of  the  judg- 
ment remaining  after  the  debt  for  which  it  was  assigned  was  discharged 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Blanch ard  &  Silver,  for  the  appellant. 

Mr.  J.  B.  Rice,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

A  scire  facias  was  issued,  at  the  instance  of  appellee,  to 
revive  a  judgment  against  appellant,  rendered  in  the  circuit 
court  of  LaSalle  county. 

Six  pleas  were  filed.  Issues  were  joined  upon  the  pleas  of 
nul  tiel  record  and  payment. 

As  we  think  that  the  third,  fourth  and  fifth  pleas  were  bad, 
and  properly  stricken  from  the  files,  we  shall  not  discuss  them. 

The  following  is  the  sixth  plea  : 
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"  And  for  a  further  plea  in  this  behalf,  defendant  says 
that  said  plaintiff  ought  not  to  have  and  maintain  his  afore- 
said writ  of  scire  facias  to  revive  said  judgment,  because,  he 
says,  that  heretofore,  before  the  issuing  of  said  writ,  on,  to-wit : 
the  eleventh  day  of  July,  1866,  said  plaintiff  transferred  said 
judgment  by  writing  on  the  margin  of  the  record  of  said  judg- 
ment, in  the  words  and  figures  following : 

"  '  For  value  received,  I  hereby  assign,  sell  and  transfer  this 
judgment  to  John  F.  Nash,  Cash.  1  N.  Bk.  Ottawa,  this  11 
July,  1866. 

" '  Lester  Underwood.' 

"  And  afterwards,  to-wit :  on  the  fourteenth  day  of  March, 
1867,  said  plaintiff  made  the  following  endorsement  on  the 
margin  of  the  record  of  said  judgment : 

" i  For  value  received,  I  hereby  assign,  sell  and  transfer  the 
sum  of  $500  of  this  judgment  to  Richard  Thorne.  March 
14,  1867. 

" '  Lester  Underwood/ 

"  And  afterwards,  to-wit :  on  the  second  day  of  April,  1867, 
said  John  F.  Nash  transferred  said  judgment,  by  endorsement 
on  the  margin  of  the  record  of  said  judgment,  in  the  words 
and  figures  following : 

"  Tor  value  received,  I  hereby  sell  and  transfer  this  judg- 
ment to  Edward  Eames,  this  second  day  of  April,  1867. 

"  J.  F.  Nash,  Cash.  1  N.  Bk.  Ottawa. 

"  And  the  said  Edward  Eames  purchased  said  judgment  for 
the  benefit  and  at  the  request  of  one  William  C.  Richardson, 
since  deceased,  and  the  said  Edward  Eames  fully  paid  and  sat- 
isfied said  Nash  the  amount  of  said  judgment.  And  the  said 
William  C.  Richardson  died  subsequent  to  the  twenty-fourth 
day  of  June,  1868,  and  the  said  Edward  Eames,  subsequent  to 
the  decease  of  said  William  C.  Richardson,  transferred  said 
judgment  to  the  estate  of  said  William  C.  Richardson,  by 
writing  on  the  margin  of  the  record  of  said  judgment,  in  the 
words  and  figures  following : 
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"  'For  value  received,  I  hereby  assign,  sell  and  transfer  this 
judgment  to  the  estate  of  "W.  C.  Richardson. 

June  24,  1868.  Edwaed  Eames. 

"  And  afterwards,  to-wit :  on  the  day  and  year  last  afore- 
said, the  said  defendant  fully  paid  to  the  executors  of  the  estate 
of  William  C.  Richardson  the  amount  then  due  and  unpaid 
upon  said  judgment,  in  discharge  and  satisfaction  thereof,  and 
this,defendant  is  ready  to  verify,  wherefore  he  prays  judgment." 

Appellee,  then,  by  leave  of  the  court,  filed  two  replications 
to  the  sixth  plea,  as  follows  : 

"  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said 
defendant,  by  him,  sixthly,  above  pleaded,  by  leave  of  the 
court  first  had  and  obtained,  says,  precludi  non,  etc,  because,  he 
says,  that  the  said  plaintiff,  being  indebted  to  John  P.  Nash, 
cashier  of  the  First  National  Bank  of  Ottawa,  in  the  sum  of 
$900  upon  a  promissory  note  executed  by  said  plaintiff  and 
one  Joseph  Stout  to  said  John  F.  Nash,  cashier  of  the  First 
National  Bank  of  Ottawa,  for  said  sum  on  the  eleventh  day  of 
July,  A.  D.  1866,  made  and  executed  the  said  assignment  of 
the  said  judgment  to  the  said  John  F.  Nash,  in  the  said  plea 
mentioned  and  set  forth,  for  the  sole  purpose  of  securing  the 
payment  of  said  sum  of  money  above  mentioned,  and  that 
said  plaintiff  being  also  indebted  to  one  Richard  Thorne  in  the 
sum  of  $500  of  said  judgment,  in  said  plea  mentioned  and 
set  forth,  for  the  sole  purpose  of  securing  the  payment  of  the 
said  indebtedness  to  the  said  Thorne,  and  the  said  defendant 
with  the  fraudulent  intent  to  prevent  the  said  plaintiff  from 
collecting  the  excess  of  said  judgment  over  and  above  the 
amount  for  which  the  same  was  pledged  as  aforesaid,  after- 
wards, to-wit :  on  the  second  day  of  April,  A.  D.  1867,  caused 
the  said  indebtedness  to  the  said  John  F.  Nash,  cashier  of  the 
First  National  Bank  of  Ottawa,  and  to  the  said  Thorne,  to  be 
paid  off  and  discharged,  and  also  then  and  there,  with  the  like 
fraudulent  intent,  caused  and  procured  the  said  assignments  of 
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the  said  judgment  to  be  made  from  said  John  F.  Nash  to  the 
said  Edward  Eames,  and  from  the  said  Edward  Eames  to  the 
said  estate  of  William  C.  Richardson,  in  said  plea  mentioned 
and  set  forth.  And  the  said  plaintiff  avers  that  neither  the 
said  Eames  nor  the  said  Richardson  ever,  in  fact,  paid  any- 
thing for  the  said  judgment,  and  that  neither  of  them  was 
a  bona  fide  purchaser  thereof;  and  the  said  plaintiff  further 
saith  that  the  said  Eames  and  the  said  estate  of  William  C. 
Richardson  were  merely  nominal  holders  of  said  judgment  for 
said  defendant  under  said  assignments,  for  the  purpose  of  aid- 
ing said  defendant  in  his  said  fraudulent  intent  to  prevent  the 
collection  of  the  said  balance  of  said  judgment  over  and  above 
the  amount  for  which  the  same  was  pledged  as  aforesaid,  and 
this  the  said  plaintiff  is  ready  to  verify.  Wherefore  he  prays 
that  said  judgment  may  be  revived  for  said  excess  of  said 
judgment,  over  and  above  the  said  indebtedness  for  which  the 
same  was  pledged  as  aforesaid." 

The  second  replication  is  substantially  the  same  as  the  first, 
except  it  avers,  that  both  Eames  and  Richardson  had  due 
notice  of  the  character  and  intent  of  the  assignments. 

To  these  replications,  a  general  demurrer  was  filed,  which 
was  overruled,  and  appellant  abided. 

As  the  demurrer  admitted  the  facts  in  the  replications,  the 
only  question  presented  is  as  to  their  sufficiency. 

The  assignment  of  a  judgment  does  not  vest  the  legal  title  in 
the  assignee.  This  remains  in  the  judgment  creditor,  subject 
to  any  equities  flowing  to  the  assignee  by  virtue  of  the  assign- 
ment. When  the  debts  due  to  Nash  and  Thorne  were  dis- 
charged, their  equities  were  determined  by  operation  of  law, 
and  Nash  had  no  right  to  make  the  assignment,  and  could 
vest  no  interest  in  Eames. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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The  German  Printing  and  Publishing  Company 

v. 

The  Illinois  Staats  Zeitung  Company. 


1.  Injunction — should  not  go  beyond  the  scope  of  the  bill.  Upon  bill  filed 
to  enjoin  a  certain  newspaper  in  the  city  of  Chicago  from  publishing  the 
official  proceedings,  ordinances,  etc.  of  said  city,  under  a  resolution  of  the 
city  council  designating  such  newspaper  for  that  purpose,  an  injunction 
issued,  restraining  the  publication  in  that  paper  of  such  proceedings,  ordi- 
nances, etc.  "  under  said,  or  any  resolution  "  of  the  city  council :  Held,  it 
was  error  to  make  the  injunction  perpetual,  because  it  was  not  confined  in 
its  operation  to  the  particular  resolution  which  alone  was  within  the  scope 
of  the  bill. 

2.  Same — against  whom  it  will  lie.  Even  though  the  authorities  of  a 
city  may,  without  the  solicitation  or  agency  of  the  proprietors  thereof, 
designate  a  newspaper  in  which  to  publish  the  official  proceedings  of  the 
city,  which,  under  the  law  on  that  subject,  is  not  entitled  to  be  thus  selected, 
still,  that  does  not  afford  any  ground  of  complaint  against  the  newspaper 
or  its  proprietors,  merely  because  they  may  claim  the  right,  under  that 
designation,  to  avail  themselves  of  the  benefits  to  flow  therefrom.  A  news- 
paper can  not  be  restrained  from  publishing  any  lawful  matter,  in  the  regu- 
lar course  of  its  business,  on  the  alleged  ground  that  those  proposing  to 
furnish  such  matter  will  do  so  in  violation  of  their  public  duty  and  of  the 
rights  of  others. 

3.  And  in  a  proceeding  to  restrain  the  authorities  of  the  city  from  com- 
mitting a  breach  of  their  own  duty  in  that  regard,  the  newspaper  alleged 
to  have  been  improperly  selected  to  publish  the  official  proceedings  can  not 
be  involved,  there  being  no  privity  between  such  newspaper  and  others 
claiming  the  right  of  such  selection. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  Thomas  Hoyne  and  Mr.  Daniel  Driscoll,  for  the 
appellants. 
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Mr.  Emery  A.  Stores  and  Mr.  S.  A.  Ievxn,  for  the  appel- 
lees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  second  Monday  of  December,  1869,  the  common 
council  of  the  city  of  Chicago  passed  the  following  resolution  : 

"  That  the  Illinois  Volks  Zeitung  be  and  the  same  is  hereby 
designated  as  the  German  newspaper  for  the  publication  of  the 
official  proceedings  of  the  common  council,  and  of  the  differ- 
ent boards,  and  the  assessments,  reports,  and  other  corporation 
notices  for  the  ensuing  two  years,  the  same  to  accept  such 
compensation  as  may  be  fixed  by  this  council  hereafter." 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Cook  county,  by  the  appellees  against  the  appellants,  the  city 
of  Chicago  and  its  common  council,  and  certain  officers,  to 
enjoin  the  city  and  common  council  from  further  proceeding 
in  the  execution  of  any  arrangement  or  contract  with  the  appel- 
lants, the  publishers  of  the  "  Illinois  Volks  Zeitung,"  for  the 
publication  of  their  official  proceedings,  fixing  any  compensa- 
tion or  making  any  payments  to  them,  under  the  foregoing 
resolution,  alleging  that  it  was  the  requirement  of  the  city 
charter  to  designate,  as  aforesaid,  the  German  newspaper  hav- 
ing the  largest  daily  circulation,  and  that  the  daily  circulation 
of  the  paper  of  the  appellees  was  at  least  four  times  greater 
than  that  of  the  appellants,  or  the  only  other  German  news- 
paper published  in  Chicago. 

The  defendants  filed  a  demurrer  to  the  bill,  which  was  over- 
ruled by  the  court,  and,  the  defendants  electing  to  abide  by 
their  demurrer,  a  decree  was  entered  in  favor  of  the  com- 
plainants in  accordance  with  the  specific  prayer  of  the  bill, 
and  that  the  said  common  council  forthwith  proceed  to  desig- 
nate the  said  Illinois  Staats  Zeitung  as  the  German  newspaper 
for  the  publication  of  the  official  proceedings,  etc. 
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From  the  decree  the  defendants  prayed  an  appeal,  but  the 
same  is  only  prosecuted  by  the  German  Printing  and  Pub- 
lishing Company ;  and  as  the  other  defendants  stand  enjoined 
by  the  decree,  we  do  not  deem  it  incumbent  on  us  to  consider 
the  various  questions  upon  the  general  merits  of  the  contro- 
versy between  the  different  parties,  which  were  raised  upon 
the  argument  of  this  case,  but  finding  sufficient  ground  for  the 
reversal  of  the  decree  as  to  the  appellants,  we  shall  confine  our 
attention  to  that. 

This  provision,  among  others,  is  contained  in  the  decree  : 
"that  the  injunction  heretofore  issued,  be  and  the  same  is 
hereby  made  perpetual." 

The  writ  of  injunction  which  had  been  issued  and  executed, 
restrained  the  appellants  from  printing  or  publishing  in  the 
Illinois  Volks  Zeitung,  "  under  said,  or  any  resolution,  motion, 
designation  or  vote  of  the  common  council  of  the  city  of  Chi- 
cago, any  of  the  official  proceedings,  ordinances,  etc.  of  said 
city  of  Chicago." 

The  whole  scope  of  the  bill  and  decree,  as  to  the  city,  was 
to  restrain  action  under  the  particular  resolution  specified,  and 
the  decree  was  too  broad  in  extending  to  any  resolution,  etc.  as 
it  did  by  making  perpetual  the  injunction  theretofore  issued,  an 
inadvertence,  doubtless,  arising  from  the  particular  language 
of  the  writ  of  injunction  not  having  been  brought  to  the  atten- 
tion of  the  court.  And  we  think,  moreover,  that  the  appel- 
lants were  not  properly  the  subject  of  any  decree,  or  rightful 
complaint,  in  behalf  of  the  appellees. 

Without  any  solicitation,  or  agency  on  their  part,  their  paper 
had  been  designated  as  specified,  in  a  resolution  of  the  com- 
mon council.  The  sole  charge  in  the  bill  against  them  is,  that 
they  claimed  the  right  under  said  designation  to  print  and  pub- 
lish said  official  proceedings,  etc.  to  enter  into  a  contract  with 
said  common  council  for  the  publication  thereof,  and  to  receive 
from  the  city  compensation  therefor.  Their  mere  claim  could 
not  legally  affect  any  right  the  appellees  might  have ;  it  was 
not  unlawful  for  them  to  print  and  publish  any  lawful  matter  in 
9 — 55th  III. 
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the  regular  course  of  their  business  ;  the  city  charter  certainly 
imposed  no  duty  upon  them  in  this  respect,  and  if  the  city  and 
common  council  were  about  to  violate  a  provision  of  the  char- 
ter, to  the  prejudice  of  the  appellees,  in  a  proceeding  to  restrain 
them  from  committing  a  breach  of  their  own  duty  in  violation 
of  the  city  charter,  these  appellants  could  not  properly  be 
involved.  No  privity  existed  between  them  and  the  complain- 
ants. 

The  decree  of  the  court  below,  so  far  as  it  in  any  way  enjoins 
the  appellants,  is  reversed. 

Decree  reversed. 


Adele  Williams  et  al. 

v. 

James  T.   Soutter. 


1.  Bill  to  foreclose — of  its  sufficiency  in  respect  to  the  execution  of  the 
mortgage  by  a  married  woman.  In  a  bill  in  chancery  to  foreclose  a  mort- 
gage claimed  to  have  been  executed  by  husband  and  wife,  upon  laud,,  the 
fee  of  which  was  in  the  latter,  the  mortgage  may  be  stated  according  to  its 
legal  effect,  without  stating  in  detail  the  various  matters  which  are  neces- 
sary to  the  transfer  of  a  married  woman's  title. 

2„  So  where  it  was  alleged  in  the  bill  that  the  husband  and  wife  made 
and  executed  to  the  complainant  their  certain  deed  or  indenture  of  mort- 
gage, bearing  date,  etc.  whereby  they  conveyed  to  the  complainant  the 
premises  described,  to  hold  unto  the  complainant,  his  heirs  and  assigns,  in 
fee  simple  forever,  subject  to,a  right  of  redemption  by  the  husband  paying 
the  debt  thereby  secured,  and  that,  by  said  deed  or  indenture  of  mortgage 
so  made  by  the  said  mortgagors,  the  title  to  said  premises  in  fee  simple  was 
conveyed  to  the  complainant,  subject  to  the  defeasance  therein,  it  was  held, 
the  bill  was  sufficient  in  substance  to  sustain  a  default  and  decree  of  fore- 
closure, as  against  the  wife,  although  it  did  not  aver  those  facts  in  regard 
to  the  acknowledgment  of  the  deed  by  her,  and  the  certificate  of  the  officer, 
which  are  necessary  to  the  validity  of  a  conveyance  by  a  married  woman. 
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3.  And  quaere,  whether  the  simple  averment  that  the  husband  and  wife 
executed  a  mortgage  to  the  complainant,  would  not,  after  default  and 
decree,  have  been  sufficient. 


Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  George  Manierre,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  S.  A.  Irvin,  for  the  plaintiffs  in  error,  contended  the 
allegations  in  the  bill  were  not  sufficient  to  authorize  the 
decree,  citing  Martin  v.  Hargardine,  46  111.  323 ;  Steph.  Plead. 
375;  Anon.  2  Salk.  519;  Duppa  v.  Mayo,  1  Wm.  Saund.  R. 
276  a,  note  2 ;  Stewart  v.  Hogg,  1  Wm.  Saund.  228  a,  note ; 
Vandeput  v.  Lord,  1  Stra.  78;  1  Chitty's  Plead.  367;  Vigers 
v.  The  Dean  and  Chap,  of  St.  Paul,  14  Q.  B.  909 ;  Gould's 
Plead,  p.  193,  chap.  4,  sec.  47  et  seq. ;  Comyn's  Dig.  Plead.  E. 
26 ;  3  Lev.  292 ;  Com.  Dig.  Plead.  C.  37,  p.  336. 

Messrs.  Goudy  &  Chandler,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  to  foreclose  a  mortgage,  brought  by  Soutter 
against  Stephen  A.  Douglas  and  Adele,  his  wife.  The  bill 
was  taken  pro  confesso,  and  a  decree  was  pronounced,  under 
which  the  mortgaged  premises  were  sold  and  conveyed  to 
Soutter.  Douglas  subsequently  died,  and  his  widow  having 
married  Robert  Williams,  they  now  bring  this  writ  of  error. 
The  mortgaged  premises  belonged  in  fee  to  Mrs.  Douglas. 

The  ground  upon  which  counsel  rely  for  reversing  the  decree 
is,  that  the  bill  fails  to  aver  those  facts  in  regard  to  the 
acknowledgment  of  the  deed  by  Mrs.  Douglas,  and  the  certifi- 
cate of  the  officer,  which  are  necessary  to  the  validity  of  a  con- 
veyance by  a  married  woman. 
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The  allegations  of  the  bill  are,  that  "  the  said  Stephen  A. 
Douglas  and  Adele,  his  wife,  made  and  executed  to  your  ora- 
tor their  certain  deed  or  indenture  of  mortgage,  bearing  date 
on  the  day  and  year  aforesaid,  whereby  they  conveyed  unto 
your  orator  the  premises  above  particularly  described,  to  hold 
unto  your  orator,  his  heirs  and  assigns,  in  fee  simple  forever, 
subject,  nevertheless,  to  a  proviso  for  the  redemption  of  said 
premises  on  payment  by  the  said  Stephen  A.  Douglas  of  the 
said  sum  of  $11,000,  with  interest  thereon,"  etc. 

The  bill  also  charges,  "  that  by  said  deed  or  indenture  of 
mortgage,  so  made  by  the  said  Stephen  A.  Douglas  and  Adele 
Douglas,  the  title  to  said  premises  in  fee  simple  was  conveyed 
to  your  orator,  subject  to  the  condition  or  defeasance  in  said 
indenture  of  mortgage  contained." 

Whatever  might  be  our  opinion  if  this  question  were  raised 
on  a  special  demurrer  in  an  action  at  law,  we  are  very  clearly 
of  opinion  that  the  objection  to  the  sufficiency  of  these  allega- 
tions is  not  one  on  which  it  would  be  proper  to  reverse  this 
decree.  The  question  for  us  to  consider  is>  whether  there  are 
sufficient  facts  averred  in  the  bill  to  justify  and  sustain  the 
decree,  the  default  of  the  defendants  requiring  us  to  treat  the 
complainant's  allegations  as  true.  In  deciding  this  question, 
we  must  regard  substance  and  not  form,  and  objections  of  a 
purely  technical  character  are  not  entitled  to  favor.  Now 
what  is  the  substance  of  the  allegations  above  quoted  from  the 
bill  ?  Not  merely  that  Douglas  and  his  wife  executed  a  mort- 
gage to  the  complainant,  though  we  by  no  means  admit  that, 
after  default  and  decree,  such  an  averment  would  not  have  been 
sufficient.  The  bill  further  alleges  that,  by  this  mortgage,  they 
conveyed  unto  the  complainant  the  mortgaged  premises,  in  fee 
simple,  subject  to  a  certain  proviso ;  and  again,  that  by  said 
deed  the  title  to  the  premises  in  fee  simple  was  conveyed  to 
the  complainant.  The  conveyance  or  passage  of  the  title  to 
the  mortgagee  was  a  fact  to  be  alleged  in  the  bill,  and  we  find 
it  fully  alleged,  and  it  is  admitted.     The  instrument  by  which 
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the  title  passed  was,  or  would  have  been,  if  the  bill  had  been 
controverted,  a  piece  of  evidence  to  be  produced  upon  the 
hearing.  It  is  the  office  of  a  pleading  to  allege  facts  and  not 
evidence,  and  written  instruments  may  be  stated  according  to 
their  legal  effect.  In  this  case,  the  complainant,  instead  of 
stating  in  detail  the  various  matters  which  are  necessary  to  the 
transfer  of  a  married  woman's  title,  states  that  she  executed  a 
deed  in  such  a  manner  that  her  title  was,  as  a  matter  of  fact, 
transferred  or  conveyed.  What  further  statement  can  be 
required,  when  we  are  looking  at  the  bill  for  the  purpose  of 
determining  whether  its  substance  is  sufficient  to  sustain  the 
decree  ?  The  matters  which  it  is  claimed  should  have  been  set 
forth  in  the  bill  are,  in  legal  effect,  comprised  in  the  allegations 
which  the  bill  contains.  If  they  had  all  been  alleged,  it  would 
have  been  for  the  purpose  of  showing  that,  as  a  legal  result  of 
these  facts,  the  title  passed  to  the  mortgagee.  Instead  of  thus 
stating  his  case,  the  complainant  alleges  the  deed  was  so  made 
that  its  legal  effect  was  to  pass  the  title,  and  that  the  title  did 
pass.  In  our  opinion,  the  decree  is  fully  sustained  by  the  alle- 
gations of  the  bill,  and  must  be  affirmed. 

Decree  affirmed. 


Ernest  W.  Wider  et  al. 

v. 

The   City  of  East  St.  Louis   et  al. 


1.  Taxation  for  corporate  purposes — and  of  the  power  to  create  a 
debt  against  a  municipal  corporation.  The  legislature  ordinarily  has  no 
power  to  impose  a  debt  or  levy  a  tax  upon  a  municipal  corporation  without 
its  assent,  or  to  authorize  persons  not  corporate  officers  to  create  a  debt 
against  the  corporation,  or  to  levy  a  tax  therein,  either  directly  or  indi- 
rectly, without  the  consent  of  those  to  be  affected  thereby,  or  of  the  muni- 
cipal authorities. 
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2.  This  rule,  as  announced  in  the  case  of  Lomngston  v.  Wider  et  al.  53 
111.  302,  and  applied  to  the  action  of  the  police  commissioners  of  the  city 
of  East  St.  Louis  under  the  act  of  1867,  is  adhered  to. 

3.  Same — who  are  "  corporate  authorities."  The  police  commissioners,  the 
apppintment  of  whom  is  provided  for  by  the  act  of  1867,  entitled,  "  an  act 
to  establish  a  police  force  for  the  city  of  East  St.  Louis,"  are  not  corporate 
authorities  of  that  city,  and  have  no  power  to  create  a  debt  against  the 
municipality  without  its  consent. 

4.  Same — of  the  levying  of  a  local  tax  by  the  legislature.  The  doctrine  in 
reference  to  the  possible  existence  of  cases  in  which  the  legislature  may 
impose  a  local  tax  without  the  consent  of  the  corporate  authorities — as  in 
case  of  the  failure  of  the  police  department  of  a  city  to  provide  reason- 
able security  for  life  and  property,  and  the  State  should  undertake  to  supply 
such  deficiency,  and  assess  the  expense  thereof  upon  the  city — has  no  appli- 
cation in  a  case  where  it  is  attempted  to  confer  the  power  of  creating  a 
debt  against  the  city,  without  its  consent,  upon  police  commissioners 
appointed  under  a  law  which  was  never  submitted  to  nor  approved  by  the 
people  of  the  city  or  its  corporate  authorities. 

5.  City  of  East  St.  Louis — of  its  power  to  create  and  pay  a  police  forced- 
effect  of  the  act  of  1867.  Under  the  charter  of  1869  of  the  city  of  East  St. 
Louis,  the  city  has  the  power  to  appoint  a  marshal  and  his  deputies,  who 
may  exercise  police  authority  in  the  city  and  receive  compensation  from 
the  city  for  such  service,  and  this,  notwithstanding  the  act  of  1867  pro- 
viding for  the  organization  of  a  police  force  in  that  city  without  the 
intervention  of  the  corporate  authorities  thereof.  The  latter  act  was  not 
designed  to  deprive  the  city  of  the  power  given  in  its  charter  to  maintain 
a  police  force,  unless  the  provisions  of  the  act  should  become  efficient  for 
that  purpose. 

6.  Same — legality  of  the  police  organization  under  act  of  1867.  The 
police  force  organized  in  the  city  of  East  St.  Louis  by  the  police  commis- 
sioners appointed  under  the  act  of  1867,  no  doubt  have  a  legal  right  to  act 
in  the  capacity  of  policemen,  if  they  choose  to  do  so  gratuitously,  unless 
discharged  or  disbanded  by  the  commissioners.  To  this  extent  the  law  may 
be  upheld. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellants. 
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Mr.  W,  H.  Underwood  and  Mr.  L.  H.  Hite,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  appellants  in  the  St.  Clair 
circuit  court  against  appellees,  to  enjoin  the  city  from  appoint- 
ing policemen,  or  from  paying  them,  or  granting  to  them  orders 
on  the  city  treasurer  for  pay  for  such  services.  The  bill  alleges 
that,  on  the  twenty -second  day  of  February,  1867,  the  general 
assembly  adopted  an  act  for  the  purpose  of  organizing  a  city 
police,  and  that  complainants  were  appointed  in  pursuance  of 
that  act,  and  were  acting  as  such  police  commissioners  under 
it  and  an  amendatory  act  adopted  on  the  twenty-seventh  day 
of  March,  1869 ;  that  these  acts  gave  to  them  the  sole  power 
and  control  over  the  police  of  the  city,  and  prohibited  the  city 
from  appointing  a  police  force,  or  paying  any  other  policemen, 
than  those  appointed  by  appellants ;  that  they  had  appointed 
a  proper  police  force  in  accordance  with  the  law ;  that  the  city, 
through  the  mayor  and  city  council,  on  the  first  day  of  July, 
1870,  passed  an  ordinance,  authorizing  the  mayor  to  appoint 
officers,  policemen  and  agents ;  that  the  mayor  had  appointed 
a  number  of  persons  policemen,  under  the  title  of  deputy  mar- 
shals ;  that  they  are  informed  that  other  persons  were  about  to 
be  appointed,  and  would  be  paid  by  the  city  council  for  per- 
forming police  duty ;  that  the  city  will  not  pay  the  regular 
police  force  appointed  by  complainants  under  the  act  of  Feb- 
ruary, 1867.  They  claim  to  be  entitled  to  receive  all  the  pub- 
lic funds  to  be  used  in  the  payment  of  the  police  force,  and 
make  the  city  and  its  officers  defendants,  and  pray  process  and 
an  injunction. 

The  city  filed  an  answer,  admitting  that  the  complainants 
had  acted  as  a  board  of  police  commissioners,  under  the  acts 
referred  to,  and  that  the  acts  attempted  to  confer  upon  them  the 
sole  control  over  the  police  of  the  city,  and  that  the  sixteenth 
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section  of  the  act  of  February,  1867,  declares  that  the  city  shall 
have  no  power  to  collect  any  money  for  the  payment  of  a  police 
force,  other  than  that  to  be  appointed  by  complainants,  and  pro- 
hibits any  officer  of  the  city  from  disbursing  any  money  to  pay 
such  a  force,  unless  it  should  be  those  appointed  by  complain- 
ants, but  they  deny  that  the  act  repeals  the  police  power  of  the 
city.  They  deny  that  complainants  have  any  right  to  act  as 
police  commissioners,  and  say  that  the  act  under  which  com- 
plainants claim  to  act  has  been  declared  unconstitutional  by 
this  court. 

They  admit  that  the  mayor  was,  on  the  first  day  of  July, 
1870,  authorized  by  ordinance  to  appoint  deputy  marshals,  as 
alleged,  and  charge  that  complainants  had  disbanded  their 
force.  They  set  up  and  rely  upon  the  act  of  the  twenty -sixth 
of  March,  1869,  reducing  the  charter  of  the  city,  and  the  sev- 
eral amendments  thereto,  into  one  act,  as  conferring  all  the 
corporate  powers  of  the  city  upon  the  mayor  and  common 
council.  Defendant  Canty  filed  a  demurrer  to  the  bill,  and  a 
replication  was  filed  to  the  answer  of  the  city. 

The  demurrer  was  argued  and  sustained  to  the  bill,  the 
injunction  dissolved  and  the  bill  dismissed,  and  a  decree  ren- 
dered against  complainants  for  costs.  An  appeal  was  prayed 
and  allowed,  and  the  record  is  brought  to  this  court,  and  errors 
are  assigned,  questioning  the  decree  of  the  court  below. 

We  are  urged  to  review  the  grounds  of  the  decision  in  the 
case  of  Lovingston  v.  Wider,  53  111.  302.  After  a  careful  exami- 
nation of  the  arguments,  and  upon  mature  reflection,  we  are 
impelled  to  adhere  to  the  grounds  upon  which  that  decision 
was  placed.  It  was  based  upon  a  number  of  previous  decis- 
ions, in  which  it  was  held,, that  the  legislature  ordinarily  has 
no  power  to  impose  a  debt  or  levy  a  tax  upon  a  municipal  cor- 
poration without  its  assent,  or  to  authorize  persons  not  corpo- 
rate officers  to,  either  directly  or  indirectly,  create  a  debt  or 
levy  a  tax,  without  the  consent  of  those  to  be  affected  by  it, 
or  by  their  municipal  authorities.     These  commissioners  are 
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not  corporate  authorities,  or,  if  they  could  be  so  considered, 
the  people  of  the  city,  or  the  municipal  authorities,  have  never 
consented  that  they  shall  create  a  debt  for  any  purpose  against 
the  city.  They,  then,  can  have  no  claim  to  create  such  a  debt 
which  the  city  is  bound  to  pay. 

But  it  is  urged  that,  in  the  case  of  The  Teople  ex  rel.  v.  The 
Mayor,  etc.  of  Chicago,  51  111.  17,  it  was  said,  that  if  a  city 
became  insurgent,  and  the  government  should  use  the  military 
force  to  suppress  the  insurrection,  the  legislature,  no  doubt, 
might  impose  taxes  to  defray  the  expenses  of  a  resort  to  mili- 
tary power.  So,  if  the  police  department  of  a  city  should  fail 
to  furnish  reasonable  security  to  life  and  property,  the  State 
might  provide  such  force  and  assess  the  city  for  such  expenses, 
and  that  this  case  falls  within  what  was  there  said.  It  is  per- 
fectly obvious  that  this  case  does  not  fall  within  the  first  of 
these  supposed  contingencies,  as  there  is,  and  can  be  no  pre- 
tense, that  any  military  force  was  employed  to  suppress  an 
insurrection. 

In  this  case,  the  legislature  has  not  levied  a  tax,  even  if  the 
municipal  authorities  had  failed  to  furnish  a  police  force  ade- 
quate to  the  protection  of  life  and  property,  and  the  good  order 
of  the  city,  but,  on  the  contrary,  have  required  the  appoint- 
ment of  commissioners,  who  are  entrusted  with  the  police  gov- 
ernment of  the  city,  and  empowered  them  to  incur  the  expense 
of  the  same,  to  be  imposed  upon  the  city,  to  be  paid  by  the 
issue  of  certificates  of  indebtedness,  to  be  redeemed  by  taxa- 
tion. These  commissioners,  not  being  corporate  officers,  and 
the  law  not  having  been  submitted  to  and  approved  by  the 
people  of  the  city,  or  the  corporate  authorities,  the  case  of 
The  People  ex  rel.  v.  The  Mayor  of  Chicago,  supra,  must  gov- 
ern. There  are*  no  facts  in  this  case  which  can  be  held  to  dis- 
tinguish it  in  principle  from  that,  and  we  must  hold,  the  debt 
incurred  by  them  does  not  bind  the  city.  Had  the  general 
assembly  levied  the  tax  for  the  purpose  of  paying  such  a 
police  force,  then  it  might  be  that  what  was  said  in  that  case 
in  respect  to  the  levy  of  taxes  directly  by  the  legislature,  would 
be  applicable. 
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We  must  look  to  the  intention  which  moved  the  legislature 
to  make  the  enactment.  We  see  the  controling  motive  was, 
to  give  the  city  a  police  force,  and,  we  may  fairly  presume,  a 
more  efficient  body  than  it  had,  or  was  likely  to  obtain,  under 
their  charter.  It  was  not  their  purpose  to  leave  the  police 
they  were  attempting  to  create,  without  compensation,  or  the 
city  without  a  police  force,  for  this  is  negatived  by  the  entire 
law  then  adopted;  and  as  practical  men,  understanding  the 
influences  under  which  men  act,  they  could  never  have  sup- 
posed that  a  body  of  policemen  could  ever  be  obtained  to  act, 
beyond  a  limited  period  of  time,  without  compensation,  and 
they  could  not  have  designed,  in  the  event  that  the  provision 
for  the  compensation  of  the  police  they  were  then  attempting 
to  organize  should  vfail,  that  the  city  should  be  deprived  of  the 
power  to  afford  security  to  life  and  property.  In  other  words, 
we  must  presume  that  they  did  not  intend  to  repeal  the  provis- 
ion of  the  charter,  authorizing  the  city  to  maintain  a  police 
force,  unless  the  force  they  were  creating  should  be  organized 
and  continue  to  act  as  such. 

Suppose  the  governor  had  failed  to  obtain  the  consent  of 
these  men,  or  others,  to  act  as  commissioners  under  this  act, 
does  any  one  suppose  that  the  power  of  the  city  to  appoint  and 
pay  a  police  force  would  have  ceased  ?  And  it  is  because  the 
general  assembly  manifestly  did  not  intend  to  leave  the  city 
without  such  protection.  And  when  so  much  of  that  act  is 
held  to  be  inoperative  as  to  render  the  entire  act  nugatory,  in 
what  consists  the  difference  ?  We  are  unable  to  perceive.  It 
is  manifest  that  the  legislature  did  not  design  to  deprive  the 
city  of  such  protection,  or  they  would  not  have  enacted  the 
law,  under  which  appellants  claim  to  act,  without  making,  or 
attempting  to  make,  compensation  to  them  and  their  appointees. 
Nor  would  they  have  withdrawn  the  power  from  the  city, 
unless  they  had  supposed  they  had  provided  other  equal  or 
more  efficient  means  of  preserving  the  good  order  of  the  city. 
Having  failed  to  provide  such  means,  we  must  hold  that  this 
provision  of  the  act  to  create  the  police  force  has  fallen  with 
the  other. 
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The  thirteenth  section  of  article  eight  of  the  city  charter  of 
1869,  authorizes  the  appointment  of  a  city  marshal  and  depu- 
ties, and  provides,  that  he  shall  qualify  and  be  commissioned 
as  county  constables  are,  and  he  and  they  shall  have  the  same 
powers  in  executing  the  process  of  the  city  court  as  the  sheriff 
of  St.  Clair  may  exercise  in  executing  process  from  the  circuit 
court.  When  it  is  remembered  that  all  offenses  are  required 
to  be  prosecuted  in  that  court,  and  the  marshal  and  his  depu- 
ties may  execute  all  of  its  process,  and  when  it  is  further  con- 
sidered, that  he  is  to  be  commissioned  as  constables  are,  what 
else  can  we  infer,  than  he  is  to  be  invested  with  all  the  powers 
pertaining  to  that  office  ?  All  know  that  a  constable  has  and 
is  compelled  to  exercise  police  powers.  He  is  charged  with  main- 
taining the  peace.  It  then  follows  that  the  marshal  and  his 
deputies  are,  under  the  charter  of  1869,  invested  with  police 
powers  to  the  same  extent  as  are  constables,  who  possess  as 
great  police  powers  as  do  city  policemen,  unless  it  be  by  spe- 
cial legislation.  Hence  we  conclude,  that  the  city  marshal 
and  his  deputies  were  legally  appointed,  and  may  be  lawfully 
paid  by  the  city  for  their  services.  We  have  no  doubt  that 
the  police  force  organized  by  appellants  have  a  legal  right  to 
act,  if  they  choose  to  do  so  gratuitously,  unless  they  have  been 
discharged  or  disbanded  by  appellants.  To  that  extent  the 
law  under  which  they  claim  to  act  may  be  upheld. 

We  are,  for  these  reasons,  of  opinion  that  the  court  below 
acted  correctly  in  dismissing  complainants'  bill,  and  the  decree 
must  be  affirmed. 

Decree  affirmed. 
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American  Merchants'  Union  Express  Company 

v. 

Joseph  Schier. 


1.  Express  companies — duty  and  liability  as  to  route  selected.  An -express 
company  receiving  a  package  for  transportation,  billed  and  transported  the 
same,  by  railroad,  the  usual  mode  of  transit  from  the  place  of  shipment,  to 
a  point  from  which  it  found  its  way,  by  the  usual  route  from  the  latter 
place,  to  a  station  a  few  miles  from  the  place  of  destination,  which  was  off 
the  line  of  any  railroad,  and  was  there  placed  in  a  warehouse  of  the  com- 
pany. The  warehouse,  together  with  the  package,  was,  a  few  weeks  after- 
wards, destroyed  b}T  fire.  It  appeared  the  place  to  which  the  package  was 
thus  billed  was  not  the  usual  nor  the  proper  place  to  which  to  bill  packages 
designed  for  the  place  of  destination,  and  b}^  reason  of  being  sent  by  an 
improper  route,  the  package  reached  the  place  where  it  was  destroyed,  which 
was  not  the  usual  place  at  which  to  receive  packages  for  the  point  to  which 
the  package  in  question  was  shipped.  No  notice  was  given  to  the  consignee 
of  the  arrival  of  the  package  at  that  place :  Held,  in  an  action  by  the  con- 
signee against  the  company,  on  the  objection  by  the  latter  that  the  plaintiff 
failed  to  apply  for  and  receive  the  package  at  the  place  where  it  was  lost, 
wTithin  a  reasonable  time,  the  company  were  liable  for  non-delivery  of  the 
package,  having  billed  it  to  an  unusual  and  improper  place,  by  reason  of 
which  it  was  carried  to  the  place  where  it  was  lost,  and  they  were,  there- 
fore, first  in  fault ;  and  further,  had  neglected  to  give  the  consignee  notice 
that  the  package  was  at  that  place. 

2.  It  is  the  undertaking  of  an  express  company  receiving  a  package  for 
transportation,  in  the  absence  of  a  special  contract,  to  transport  the  same 
to  the  place  of  destination  by  the  most  usual,  the  safest,  the  most  direct  and 
expeditious  route,  and  there  deliver  it  to  the  consignee. 

3.  Same — duty  to  transport  to  the  place  of  destination.  An  express  com- 
pany received  a  package  for  transportation,  the  destination  of  which  was  a 
place  a  few  miles  off  from  any  railroad.  The  usual  mode  of  transit  from  the 
point  of  shipment  was  by  railroad,  but  there  was  a  daily  line  of  stages  from  a 
railroad  station,  to  which  the  package  was  carried,  to  the  place  of  destii.a- 
tion,  by  which  express  packages  were  usually  carried  from  that  station,  and 
this  package  was  of  such  character  as  to  be  conveniently  carried  in  that 
mode :  Held,  it  was  the  duty  of  the  company  to  have  forwarded  the  pack- 
age by  the  stage  line  to  the  place  of  destination,  there  being  no  special  con- 
tract relieving  them  therefrom. 


1870.]  A.  M.  U.  Expeess  Co.  v.  Schier.  141 

Syllabus.     Statement  of  the  case. 

4.  Same — lien  upon  property  for  charges.  An  express  company  have  a 
lien  upon  goods  carried  by  them,  for  their  own  charges  for  transportation 
and  for  charges  advanced  by  them  to  another  carrier. 

5.  And  where  goods  are  delivered  <to  a  person  at  a  place  off  the  regular 
line  of  carriage  of  the  company  by  railroad,  who  has  been  accustomed  to 
receive  express  packages  and  collect  charges  upon  them,  such  person,  being 
pro  hac  vice  the  agent  of  the  company,  would  have  a  right  to  retain  the 
goods  until  the  charges  were  paid. 

6.  Same — C.  O.  I). — the  meaning  thereof.  The  letters  C.  O.  D.  placed 
upon  a  package  shipped  by  express,  mean  the  value  or  price  of  the  pack- 
age, and  which,  as  marked  thereon,  will  be  collected  on  delivery  and  trans- 
mitted to  the  consignor.  Those  letters  have  nothing  to  do  with  the  trans- 
portation charges  upon  a  package. 

7.  Same — burden  of  proof,  in  case  of  loss.  Where  goods  are  delivered 
to  an  express  company  for  transportation,  the  company  become  in  the 
nature  of  insurers,  and  in  case  of  loss,  the  burden  rests  upon  them  of 
showing  some  legal  excuse  therefor. 

8.  Contract — receipt  given  for  goods  by  an  express  company.  The  mere 
delivery  of  a  receipt  by  an  express  company  to  a  shipper  of  goods  is  not 
conclusive  upon  the  latter  in  reference  to  the  question,  whether  the  condi- 
tions set  forth  in  the  receipt  constitute  the  contract  of  the  parties.  Whether 
the  shipper  had  knowledge  of  its  terms  and  assented  to  its  restrictions,  is  a 
question  of  fact  for  the  jury  to  determine  upon  evidence  aliunde,  and  all 
the  circumstances  attending  the  giving  of  the  receipt  are  admissible  in  evi- 
dence, to  enable  the  jury  to  decide  the  fact. 


Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Schier  against 
the  American  Merchants'  Union  Express  Company,  to  recover 
the  value  of  a  trunk  and  its  contents,  received  by  the  com- 
pany for  transportation,  and  not  delivered  by  them  at  its 
destination,  to  the  consignee.  It  appears  the  trunk  was  trans- 
ported to  a  point  a  few  miles  from  the  place  of  its  destination, 
where  it  was  placed  in  a  warehouse  which  soon  after,  together 
with  the  trunk  and  its  contents,  was  destroyed  by  fire. 

The  company  insist  they  are  not  liable,  because  the  consignee 
did  not,  as  was  his  duty,  apply  for  and  receive  his  trunk  at  the 
place  where  it  was  lost,  within  a  reasonable  time  after  it  reached 
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that  point.  The  owner  of  the  property,  on  the  contrary,  con- 
tends that  the  company  billed  and  carried  the  trunk  to  an 
improper  and  unusual  place  for  packages  intended  for  that  des- 
tination, and  therefore,  being  first  in  fault,  are  liable ;  more- 
over, that  it  was  the  duty  of  the  company  to  deliver  the  trunk 
to  the  consignee  at  the  place  of  its  destination. 

Messrs.  Jewett,  Jackson  &  Smale,  for  the  appellants, 
cited  Van  Santvoord  v.  St.  John,  6  Hill,  157 ;  Farmers  and 
Mechanics'  Bank  v.  Champlain  Trans.  Co.  18  Yt.  140;  Thomas 
v.  B.  &  P.  B.  B.  Co.  10  Mete.  472 ;  Norway  Blains  Co.  v.  B. 
&  31.  B.  B.  Co.  1  Gray,  263. 

Messrs.  D.  &  X-  J.  Sheean,  for  the  appellee,  cited  Herman 
v.  Goodrich,  21  Wis.  536 ;  Angle  v.  Miss.  &  Missouri  B.  B. 
Co.  18  Withrow  (Iowa),  555;  Baldwin  v.  Am.  Ex.  Co.  23  111. 
198;   Western  Trans.  Co.  v.  Newhall,  24  111.  4QQ. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Jo  Daviess 
circuit  court  by  Joseph  Schier,against  the  American  Merchants' 
Union  Express  Company,  to  recover  damages  for  the  non- 
delivery of  a  trunk  and  its  contents  belonging  to  the  plaintiff, 
of  the  value  of  $135,  entrusted  to  the  defendants  as  common 
carriers,  at  Galena,  in  this  State,  and  consigned  to  plaintiff  at 
West  Goshen,  in  the  State  of  Connecticut. 

The  jury  found  for  the  plaintiff  the  value  of  the  trunk  and 
contents  in  damages.  A  motion  for  a  new  trial  was  overruled  and 
judgment  rendered  on  the  verdict,  to  reverse  which  the  defend- 
ants appeal,  assigning  as  error  the  refusal  of  the  court  to  grant 
a  new  trial,  that  the  verdict  was  contrary  to  the  law  and  the 
evidence,  and  against  the  instructions  of  the  court. 

The  trunk  in  question  was  delivered  to  the  agent  of  defend- 
ants at  Galena,  on  the  twenty-first  of  January,  1869,  by  Her- 
man Schier,  the  brother  of  appellee,  and  for  which  the  agent 
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gave  him  the  usual  receipt.  He  could  not  .then  read  or  write 
English,  nor  was  the  receipt  explained  to  him,  nor  did  he  know 
its  contents.  Neither  he  nor  his  brother,  at  that  time,  could 
read  or  write  English,  having  come  from  Prussia  in  November, 
1868. 

The  trunk,  it  appears,  was  billed  by  the  agent  at  Galena  to 
Palmer,  in  Massachusetts,  a  station  about  ten  miles  east  of 
Springfield,  on  the  Boston  and  Albany  railroad,  and  found  its 
way,  by  several  transfers,  to  a  station  of  the  Adams  Express 
Company,  called  Wolcottville,  on  the  Naugatuck  railroad,  and 
about  eight  miles  east  of  West  Goshen,  on  the  twenty -sixth  of 
January,  1869,  and  was  there  placed  in  a  warehouse  belonging 
to  the  Adams  Express  Company,  where  it  remained  until  the 
second  day  of  March  following,  when  the  warehouse  was  con- 
sumed by  fire,  and  the  trunk  and  its  contents  with  it. 

The  case  turns  very  much  upon  the  question,  was  Wolcott- 
ville a  proper  place  for  this  trunk  to  have  been  sent  by  appel- 
lants ?  But  there  is  a  question  preliminary  to  that  to  be  settled 
— was  Palmer  a  proper  place  to  which  to  bill  the  trunk  ?  If 
it  was  a  proper  place,  then  Wolcottville  would  be,  perhaps, 
under  the  circumstances,  a  proper  place  to  which  it  should 
have  been  sent,  as  there  was  a  daily  stage  carrying  express 
matter  from  that  place  to  West  Goshen.  If  Palmer  was  not 
the  proper  place  to  which  to  bill  the  trunk,  then  the  company 
did  not  properly  discharge  their  duty,  and  are  responsible  for 
the  consequences. 

Upon  this  point,  the  witness  most  relied  on  by  appellants, 
E.  G.  Westcott,  the  superintendent  for  the  Adams  Express 
Company,  testified  that  Palmer  was  an  improper  place  to  bill 
property  to  from  Galena,  Illinois,  for  W^est  Goshen. 

This,  of  itself,  ought  to  be  sufficient  to  settle  the  controversy. 
The  first  fault  being  with  the  company,  and  by  that  fault  the 
loss  was  occasioned,  the  company  should  suffer  the  loss.  The 
undertaking  of  the  company,  in  the  absence  of  any  special 
contract,  was,  to  transport  the  property  to  the  place  of  desti- 
nation by  the  most  usual,  safest,  most  direct,  and  most  expedi- 
tious route,  and  there  deliver  it  to  the  consignee.     What  was 
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the  most  direct,  usual,  and  most  expeditious  route  for  this 
trunk,  as  established  by  the  testimony  ? 

The  Housatonic  railroad  branches  from  the  Boston  and 
Albany  railroad  at  Pittsfield,  near  the  western  boundary  of 
the  State  of  Massachusetts,  and,  running  south,  reaches  West 
Cornwall,  in  Connecticut,  a  station  upon  it  eight  miles  west  of 
West  Goshen,  at  which  there  is  a  regular  daily  line  of  stages 
to  West  Goshen  for  the  conveyance  of  express  matter,  and  the 
general  custom  is,  when  express  packages  are  received  at  Corn- 
wall, directed  to  well  known  persons  at  Goshen,  for  the  express 
agent  at  Cornwall  to  send  them  by  the  stages,  and  the  drivers 
collect  the  charges.  West  Cornwall  station  is  but  forty-nine 
miles  south  of  Pittsfield. 

Isaac  Marsh,  who  had  been  a  railroad  and  express  agent 
at  that  place  for  twenty -five  years,  says,  in  answer  to  the  ques- 
tion, what  was  the  usual  and  customary  place,  generally,  to 
bill  property  to,  sent  from  the  west  by  express  to  West  Goshen, 
during  the  month  of  January,  1869,  and  prior,  he  supposed  it 
was  billed  to  Pittsfield,  thence  to  West  Cornwall  as  the  most 
proper  place ;  and  as  to  property  expressed  from  Galena,  and 
directed  to  West  Goshen,  he  says,  it  would  be  more  proper  to 
bill  to  Pittsfield,  thence  to  West  Cornwall,  from  the  fact  that 
the  distance  between  the  two  places  is  but  forty-nine  miles, 
while  the  nearest  route  by  rail  from  Pittsfield  to  Wolcottville, 
by  way  of  Springfield  and  Palmer,  would  be  162  miles.  He 
says,  freight  left  at  Pittsfield  for  West  Goshen  would  reach  its 
destination  the  next  day,  but  if  sent  by  Springfield  it  must 
be  delayed  longer.  He  supposes  West  Cornwall  to  be  the 
usual  and  customary  station  nearest  West  Goshen  when  prop- 
erty arrives,  sent  by  express  from  the  west  to  West  Goshen. 
It  may  have  been  sent  to  Wolcottville  by  interested  express 
companies.  The  business  of  this  witness  was  to  take  charge 
of  all  packages  designed  to  be  forwarded  by  express ;  keep  an 
account  of  and  forward  the  same ;  take  charge  of  all  packages 
received  for  delivery  at  the  office,  collect  charges  on  them, 
deliver  or  forward  to  consignees,  if  known,  and  if  the  parties 
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lived  off  the  line,  to  notify  them  by  mail  of  the  receipt  of  the 
packages,  with  the  charges  on  them.  He  further  says,  if  prop- 
erty sent  by  express  in  January,  1869,  was  billed  at  Galena  to 
Pittsfield,  it  would  arrive,  in  due  course  of  transportation,  at 
West  Cornwall,  for  West  Goshen,  in  about  four  days.  He 
further  says,  that  appellants  had  an  office  in  Pittsfield  in  Janu- 
ary, 1869,  and  the  Housatonic  railroad  had  an  agent  there, 
who  received  and  forwarded  packages  over  that  road.  Prop- 
erty sent  from  Pittsfield  to  West  Cornwall  would  pass  over 
this  road,  and  it  would  be  the  usual,  and  by  far  the  most  direct 
and  shortest  route  to  West  Goshen.  This  railroad,  in  the  months 
of  January  and  February,  1869,  furnished  ample  facilities  for  the 
transportation  of  property  over  it,  each  agent  being  authorized 
to  act  as  agent  for  the  Housatonic  and  New  York  Express, 
established  by  the  Housatonic  railroad  company,  who  were 
perfectly  responsible  for  all  goods  passing  through  their  hands. 
Should  think  Wolcottville  an  unusual  place  to  send  goods  billed 
from  the  west. 

This  witness  also  states,  that  during  these  months,  appellants 
transferred  to  this  railroad  at  Pittsfield,  for  transportation  to 
West  Cornwall  and  vicinity,  a  bill  of  castings  in  December, 
1868,  and  on  the  first,  second,  eleventh,  fourteenth,  fifteenth 
and  twenty-sixth  of  January,  1869,  divers  other  bills,  box  and 
package,  and  in  February,  many  more.  He  concurs  with 
appellants'  witness,  Westcott,  in  saying,  that  Palmer  would  be 
an  improper  place  to  send  property  billed  from  the  west, 
directed  to  West  Goshen,  as  that  place  is  sixty-eight  miles 
southeast  of  Springfield,  and  property  sent  to  it  from  the  west 
must  pass  through  Pittsfield  to  reach  Palmer.  If  property  was, 
at  Palmer,  directed  to  West  Goshen,  the  shortest  and  most  direct 
route  would  be  by  way  of  Springfield,  Hartford,  Waterbury 
and  Wolcottville,  as  the  distance  from  Palmer  to  the  last  named 
place  by  this  route  is  ninety-four  miles.  The  route  would  be 
from  Palmer  to  Springfield,  fifteen  miles  west;  then  change  for 
Hartford,  twenty-six  miles  south  ;  then  change  for  Waterbury, 
thirty-three  miles  southeast;  then  change  for  Wolcottville, 
10 — 55th  III. 
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twenty  miles  north.  He  further  says,  that  neither  appellants 
nor  the  Adams  Express  Company  had  an  agency  at  West 
Cornwall  in  January  or  February,  1869,  but  he  knows  that 
both  those  companies  delivered  goods  for  transportation  to  the 
company  that  operated  this  railroad,  in  those  months,  and  also, 
during  that  time,  received  goods  from  the  Housatonic  and 
New  York  Express  Company  for  transportation — of  the  latter, 
ten  packages  in  one  day  were  delivered  to  appellants  at  Pitts- 
field  for  transportation,  all  from  West  Cornwall  and  for  West 
Goshen  parties. 

Mills,  the  agent  of  appellants  at  Galena,  says  the  trunk  was 
billed  to  Palmer,  and  it  would  go  where  it  was  billed  to ;  Palmer 
was  an  improper  place  to  bill  the  property — it  should  have 
been  billed  to  Springfield. 

Mr.  Westcott,  whose  testimony  in  part  has  been  noticed,  says 
he  was  acquainted  with  the  routes  of  express  companies  in 
Connecticut,  and  that  packages  for  West  Goshen,  coming  from 
the  west  over  the  New  York  Central  during  January  and  Feb- 
ruary, 1869,  would  necessarily  have  to  pass  over  the  Boston 
and  Albany  railroad  from  Albany  to  Springfield ;  thence  to 
Hartford,  Conn.,  via  the  Springfield,  and  New  Haven  road ; 
thence  to  Waterbury,  Conn.,  over  the  Hartford,  Providence 
and  Fishkill  road ;  thence,  via  Naugatuck  road,  to  Wolcott- 
ville.  He  further  says,  there  was  a  special  reason  in  January 
and  February,  1869,  why  matter  sent  by  express  from  the 
west  to  West  Goshen,  should  have  been  sent  to  Wolcottville, 
instead  of  West  Cornwall,  which  was,  that  the  Housatonic 
railroad,  upon  which  the  latter  place  is  a  station,  was  not,  dur- 
ing those  months,  operated  by  any  express  company  recognized 
or  connected  in  any  way  with  the  older  express  companies. 
On  his  cross-examination,  he  says,  the  reason  above  given 
began  about  March,  1868,  and  ceased  about  April,  1869,  and 
further  says,  Pittsfield  is  nearer  West  Goshen  or  West  Corn- 
wall than  Palmer  is  to  the  same  place,  or  to  Wolcottville,  and 
that  Palmer  is  an  improper  place  to  bill  property  to  from 
Galena,   destined  to   West   Goshen,   and   further  answering, 
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corroborates  Marsh  in  his  statement  of  the  various  transfers  of 
packages  sent  to  Palmer  for  West  Goshen,  and  he  says,  that 
goods  from  the  west  for  West  Goshen  may  be  delivered  at  either 
Wolcottville  or  West  Cornwall. 

This  is  the  substance  of  the  testimony  on  the  question  of 
routes,  and  while  it  is  fully  established  that  the  route  from 
Pittsfield  by  the  Housatonic  railroad  to  West  Cornwall  is  the 
shortest,  most  direct  and  most  expeditious,  it  was  not,  in  Janu- 
ary, 1869,  the  most  usual  route,  and  for  the  reason  appellants 
chose  to  make  what  would  appear  to  be  an  unjust  discrimina- 
tion between  companies  employed  in  this  kind  of  transporta- 
tion. We  say  unjust,  because  it  is  proved  the  company  operating 
the  Housatonic  railroad  from  Pittsfield  to  West  Cornwall  was  a 
reliable  company,  and  worthy  of  the  public  confidence,  and  it 
is  further  proved  that,  in  that  very  month,  appellants  did  busi- 
ness with  them  to  a  very  considerable  amount. 

It  is  not  true,  as  stated  by  Westcott,  that  packages  from  the 
west,  destined  for  West  Goshen  during  January,  1869,  would 
necessarily  have  to  pass  over  the  Boston  and  Albany  railroad 
from  Albany  to  Springfield,  and  thence  by  the  circuitous  and 
long  route  he  specified.  Appellants  in  that  very  month  sent 
packages  from  Pittsfield  for  that  locality  by  the  Housatonic 
railroad,  and  received  them  from  that  road,  as  many  as  ten  in 
one  day.  Why  was  not  this  trunk  sent  by  that  route  ?  The 
reason  is,  first,  because  it  was  not  properly  billed.  Had  the 
trunk  been  billed  to  Pittsfield,  as  it  should  have  been,  a  run 
of  forty-nine  miles  would  have  taken  it  to  West  Cornwall,  and 
thence  by  stage,  running  every  day  to  West  Goshen,  where  it 
would  have  arrived  by  the  twenty-sixth  of  January,  and  where 
appellee  was  ready  to  receive  it,  and  at  which  place  inquiries 
for  it  were  made  by  Mr.  White,  the  employer  of  the  consignee, 
two  or  three  times  every  week.  Neither  he  nor  the  owner,  nor 
Mr.  Hart,  the  assistant  post  master  at  West  Goshen,  ever 
thought  that  the  trunk  would  be  sent  to  Wolcottville,  a  place 
so  unusual  for  packages  coming  from  the  west  destined  for 
West  Goshen,  and  east  of  West  Goshen. 
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But  if  the  trunk  was  properly  sent  to  Wolcottville,  the 
agent  there  was  derelict  in  his  duty  in  regard  to  it.  It  was 
consigned  to  appellee  at  West  Goshen,  and  express  matter  was 
constantly  sent  by  the  daily  stage  from  Wolcottville  to  West 
Goshen.  The  agent  himself  says  :  "  Express  matter  from 
Wolcottville  to  West  Goshen,  upon  which  large  sums  are  due, 
to  be  collected  on  delivery,  are  sent  by  a  daily  stage  to  West 
Goshen,  but  were  not  in  the  habit  of  sending  packages  with 
C.  O.  D.  bills  attached  until  the  amount  is  paid  in  full."  But 
this  was  not  a  C.  O.  D.  matter — no  C.  O.  D.  bill  was  attached, 
nor  could  there  be,  in  the  nature  of  things.  Those  letters  mean 
the  value  or  price  of  the  package,  and  which,  as  marked  on 
the  package,  will  be  collected  on  delivery  and  transmitted  to 
the  consignor,  who  has  sold  it.  Those  letters  have  nothing  to 
do  with  the  transportation  charges  upon  a  package.  Am, 
Express  Co.  v.  Lesem,  39  111.  312. 

This  trunk  weighed  but  about  one  hundred  pounds.  A 
weight  so  light  as  this  could  be  easily  carried  by  the  stage,  and 
should  have  been  forwarded  by  that  mode  of  conveyance,  as  it 
was  the  usual  and  customary  mode. 

This  court  held,  in  the  case  of  Baldivin  v.  Am.  Express  Co. 
23  111.  197,  that  express  companies  were  bound  to  deliver  to 
the  consignee,  and  unless  this  duty  is  performed  they  will  be 
liable ;  but  at  places  where  their  business  is  not  sufficient  to 
justify  keeping  a  messenger,  they  may  be  discharged  of  lia- 
bility for  non-delivery  in  person,  if  prompt  notice  is  given  to 
the  consignee  of  the  arrival  of  the  package. 

Eldridge,  the  stage  driver,  says,  he  is  acquainted  with  the 
general  custom  in  regard  to  sending  express  goods  and  pack- 
ages from  the  railroad  stations  to  West  Goshen.  The  custom 
is,  whenever  any  such  packages  arrive  at  those  stations  (mean- 
ing West  Cornwall  and  Wolcottville),  for  the  stage  driver  from 
either  station  to  West  Goshen,  to  take  them  (all  packages 
except  those  with  the  C.  O.  D.  bill  attached)  and  leave  them 
at  the  post  office  in  West  Goshen,  where  those  expecting  express 
packages  usually  go  to  find  them.  Mr.  Hart,  the  assistant 
post  master  at  Goshen,  says  the  same. 
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The  trunk  in  question  was  liable  only  to  the  charges  upon  it 
for  transportation,  first,  from  Bremen,  in  Germany,  to  Galena, 
$20.99 ;  next,  from  Galena  to  West  Goshen,  §6.66,  and  for 
which  the  post  master  at  West  Goshen,  being  pro  liac  vice  the 
agent  of  the  express  companies,  would  have  had  the  right  to 
retain  the  trunk  until  they  were  paid.  The  express  company 
had  a  lien  for  those  amounts.  Gal.  &  Chi.  Union  R.  R.  Co.  v. 
Rae,  18  111.  488 ;  Bissell  v.  Price,  16  111.  408.  So  that  no  risk 
was  run  which  could  not  be  amply  compensated  by  the  con- 
tents of  a  trunk,  valued  at  $135. 

There  being  no  special  contract  in  this  case,  appellants  were 
bound,  in  the  performance  of  their  duty,  to  deliver  this  trunk 
when  it  reached  Wolcottville,  to  the  daily  stage  carrying  express 
matter  to  West  Goshen,  in  a  reasonable  time,  according  to  the 
usual  course  of  the  business,  and  with  all  convenient  dispatch. 
This  they  did  not  do,  nor  did  they  give  notice  by  mail  to  the 
consignee  at  West  Goshen.  Saxty,  the  agent  at  Wolcottville 
does  not  testify  to  any  such  thing.  He  says  he  was  not  in  the 
habit  of  mailing  letters.  He  did  send  a  letter  by  the  stage 
driver,  which  the  driver  showed  to  a  person  named  Joseph 
Sherry,  but  if  he  had  inquired  at  the  post  office,  he  would  have 
been  informed  by  Mr.  Hart  who  this  Joseph  Schier  was,  as  he, 
through  Mr.  White,  was  calling  almost  daily  at  the  office  for 
information  respecting  his  trunk.  Had  the  driver  left  the  let- 
ter at  the  post  office,  appellee  would  have  received  his  trunk, 
probably  all  he  owned,  and  this  action  would  not  have  been 
brought. 

The  record  teems  with  evidence  of  negligence  on  the  part 
of  appellants — first,  in  not  billing  the  trunk  properly,  and 
sending  it  by  the  most  direct  route ;  second,  in  failing,  on  its 
receipt  at  Wolcottville  to  put  it  on  the  stage  going  to  West 
Goshen  with  all  reasonable  dispatch ;  and  last,  failing  in  that, 
in  not  giving  the  consignee  at  West  Goshen  notice  of  the 
receipt  of  the  trunk,  through  the  post  office.  We  see  nothing 
in  the  record  of  an  exculpatory  character  of  which  appellants 
should  have  the  benefit.     They  are  a  powerful  corporation, 
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extensively  ramified  by  its  many  connections  and  combinations 
with  other  common  carriers.  They  must  be  held  to  a  reason- 
ably strict  performance  of  their  duties.  The  delivery  of  the 
goods  created  the  liability  of  appellants  to  deliver  them  at 
their  place  of  destination.  They  were  in  the  nature  of  insur- 
ers, and  their  loss  throws  upon  appellants  the  burden  of 
showing  some  legal  excuse.  This  they  have  failed  to  do,  and, 
consequently,  must  respond  in  damages. 

On  the  point,  that  the  receipt  given  by  appellants  for  the 
trunk  is  the  contract  of  the  parties,  it  is  only  necessary  to  refer 
to  the  case  of  Adams  Express  Co  v.  Haynes,  42  111.  89,  where 
it  was  held,  that  the  simple  delivery  of  a  receipt  to  a  shipper 
is  not  conclusive  upon  the  latter.  Whether  he  had  knowledge 
of  its  terms,  and_assented  to  its  restrictions,  is  for  the  jury  to 
determine  as  a  question  of  fact  upon  evidence  aliunde,  and  all 
the  circumstances  attending  the  giving  of  the  receipt,  are  admis- 
sible in  evidence,  to  enable  the  jury  to  decide  that  fact,  and  it 
was  so  put  to  the  jury  by  the  first  instruction  of  the  court. 

We  prefer,  as  it  is  our  duty,  to  stand  by  the  ruling  in  this 
case  rather  than  that  of  the  supreme  court  of  Massachusetts, 
in  the  case  of  Grace  v.  Adams  et  at.  100  Mass.  505,  cited  by 
appellants. 

In  every  view  which  we  have  been  able  to  take  of  this  case, 
we  are  satisfied  none  of  the  errors  are  well  assigned.  The  evi- 
dence fully  sustains  the  verdict,  and  the  judgment  must  be 
affirmed.  The  cost  of  appellee's  abstract  must  be  taxed  against 
appellants,  the  same  being  necessary  to  a  proper  understanding 
of  the  case. 

Judgment  affirmed. 
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Lorenzo   Stevens 

v. 

Walker  &  Dexter. 


1.  Attorney  at  law — liability  for  neglect  of  duty.  A  judgment,  which 
had  been  recovered  in  the  circuit  court  of  Cook  county,  in  this  State,  was 
placed  in  the  hands  of  an  attorney  at  law  in  that  county,  residing  and  doing 
business  in  the  city  of  Chicago,  to  collect  from  the  estate  of  the  judgment 
debtor,  the  county  court  of  Cook  county  having  jurisdiction  thereof.  The 
claim  came  to  the  hands  of  the  attorney  after  the  term  appointed  by  the 
administrator  for  the  presentation  and  adjustment  of  claims  against  the 
estate,  but  about  eighteen  months  prior  to  the  expiration  of  two  years  from 
the  granting  of  letters.  Notice  was  immediately  given,  and  the  claim  was 
presented  to  the  county  court,  but  its  consideration  postponed  in  order  that 
an  explanation  might  be  made  of  a  receipt  which  the  attorney  of  the  estate 
stated  he  had  seen  for  a  part  of  the  claim.  Several  ineffectual  attempts 
were  afterwards  made  to  bring  the  claim  to  a  hearing.  Finally,  the  county 
court  dismissed  the  claim  from  the  docket  about  eight  days  before  the  expi- 
ration of  two  years  after  the  granting  of  letters,  for  want  of  prosecution,  and 
because  the  claimant,  who  was  a  non-resident,  had  failed  to  give  security 
for  costs,  and  soon  after  ordered  the  administrator  to  make  payment  pro 
rata  of  claims  already  allowed,  which  exhausted  the  entire  assets  of  the 
estate.  The  claim  received  very  little  personal  attention  from  the  attorney, 
he  having  left  it  almost  entirely  in  charge  of  his  clerk.  It  was  not  pretended 
there  was  any  defense  to  the  judgment,  except  to  a  small  part  of  it  included 
in  the  receipt :  Held,  the  attorney  was  liable  for  the  injury  resulting  from 
his  neglect  to  procure  an  allowance  of  the  claim  in  proper  time  to  participate 
in  the  distribution  of  the  assets  of  the  estate. 

2.  An  attorney  at  law  who  assumes  to  exercise  the  duties  of  his  office  in 
behalf  of  another  for  hire  and  reward,  must  be  held  to  employ  in  his  under- 
taking a  reasonable  degree  of  care  and  skill,  and  if  injury  results  to  the  cli- 
ent for  the  want  of  such  a  degree  of  reasonable  care  and  skill,  he  must 
respond  in  damages  to  the  extent  of  the  injury  sustained. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Lorenzo  Stevens 
against  James  M.  Walker  and  Wirt  Dexter,  to  recover  for 
damages  alleged  to  have  resulted  to  the  plaintiff  by  reason  of 
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the  default  and  neglect  of  the  defendants  to  properly  prosecute 
a  claim,  entrusted  to  them  as  attorneys  at  law,  in  favor  of  the 
plaintiff  and  against  the  estate  of  one  Edwin  Richards,  deceased. 
A  trial  resulted  in  a  verdict  and  judgment  for  the  defendants, 
and  the  plaintiff  appeals. 

Mr.  D.  P.  Wilder,  for  the  appellant. 

Mr.  G.  L.  Barber  and  Messrs.  Walker,  Dexter  &  Smith, 
for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  rules  of  law  applicable  to  the  relation  of  attorney  and 
client,  that  fix  their  respective  duties  and  liabilities,  one  to  the 
other,  are  well  established. 

When  a  person  adopts  the  profession  of  the  law,  if  he  assumes 
to  exercise  the  duties  in  behalf  of  another,  for  hire  and  reward, 
he  must  be  held  to  employ  in  his  undertaking,  a  reasonable 
degree  of  care  and  skill.  If  injury  results  to  the  client,  for  the 
want  of  such  a  degree  of  reasonable  care  and  skill,  he  must 
respond  in  damages,  to  the  extent  of  the  injury  sustained. 
This  rule  commends  itself  to  our  sense  of  right,  as  a  wholesome 
and  salutary  one,  and  one  that  is  necessary  to  the  protection  of 
that  large  class  of  persons  who  must  of  necessity  submit  their 
interests  to  the  keeping  of  persons  who  hold  themselves  out  to 
the  public  as  learned  and  skilled  in  the  law. 

Thus  in  the  case  of  Cox  v.  Livingston,  2  Watts  &  Sargent,  103, 
the  holder  of  a  note  placed  it  in  the  hands  of  an  attorney,  with 
instructions  to  sue  on  it  at  once,  but  the  attorney  deemed  it  best 
for  the  interest  of  the  client  not  to  bring  suit  on  it  immediately, 
and  omitted  to  do  so,  and  the  note  was  lost  by  reason  of  the 
maker  in  the  meantime  becoming  insolvent.  It  was  held,  that 
the  attorney  was  liable,  and  the  measure  of  damages  was  the 
amount  that  could  have  been  realized  on  the  note. 
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To  the  same  effect  is  the  case  of  Fitch  v.  Scott,  3  How.  (Miss.) 
314.  In  that  case  the  court  say  :  "the  law  implies  a  promise 
on  the  part  of  attorneys,  that  they  will  execute  the  business 
entrusted  to  their  professional  management,  with  reasonable 
care,  skill  and  dispatch,  and  they  are  liable  to  an  action  if 
guilty  of  a  default  in  either  of  these  duties,  whereby  their  cli- 
ents are  injured."     Citing  Chitty  on  Contracts,  166. 

The  case  of  Grayson  v.  Wilkinson,  5  S.  &  M.  268,  is  a  very 
well  and  elaborately  considered  case.  In  that  case  the  princi- 
ple was  recognized  that  if  an  attorney  be  employed  to  defend  a 
suit,  and  fails  to  do  so,  he  would  be  liable  to  the  party  inj  ured, 
to  the  extent  of  the  injury  actually  sustained,  but  if  the  attor- 
ney could  show  that  the  defense  he  was  employed  to  make 
would  have  been  unavailing,  he  would,  at  most,  be  liable  for 
only  nominal  damages. 

The  case  of  Walker  v.  Goodman  &  Mitchell,  21  Ala.  647,  lays 
down  the  same  rule. 

In  the  case  of  Gilbert  v.  Williams,  8  Mass.  51,  the  rule  is  laid 
down  with  great  strictness  on  an  exceedingly  hard  state  of  facts, 
but  the  court  did  not,  for  that  reason,  relax  the  rule.  In 
delivering  the  opinion  of  the  court,  Sedgwick,  Justice,  says : 
"  there  is  no  doubt  that  for  any  misfeasance  or  unreasonable 
neglect  of  an  attorney,  whereby  his  client  suffers  a  loss,  an 
action  may  be  supported  and  damages  recovered  to  the  amount 
of  that  loss." 

But  it  must  not  be  understood  that  an  attorney  is  liable  for 
every  mistake  that  may  occur  in  practice,  and  held  responsible 
for  the  damages  that  may  result.  If  the  attorney  acts  with  a 
proper  degree  of  attention,  with  reasonable  care,  and  to  the 
best  of  his  skill  and  knowledge,  he  will  not  be  held  responsible. 
Some  allowance  must  always  be  made  for  the  imperfection  of 
human  judgment.  Gilbert  v.  Williams,  8  Mass.  51 ;  Fitch  v. 
Scott,  3  How.  (Miss.)  314. 

The  appellees  in  this  case  are  attorneys  at  law,  and  were  sued 
in  that  capacity. 
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It  is  averred  in  the  declaration,  that  the  plaintiff  in  the  court 
below  retained  the  defendants,  as  attorneys  at  law,  to  prosecute 
and  recover  a  claim  for  him  of  the  value  of  $3000,  against  the 
estate  of  Edwin  Richards,  deceased.  That  the  defendants 
accepted  the  retainer,  and  undertook  the  collection  of  the  claim, 
but  did  not  prosecute  the  same  in  a  proper,  skillful  and  dili- 
gent manner,  whereby  the  claim  became  wholly  lost  to  the 
plaintiff. 

A  brief  history  of  the  case  and  the  proceedings  had  in  the 
county  court  of  Cook  County,  on  this  claim,  is  important  to  a 
clear  and  full  understanding  of  the  errors  assigned. 

In  April,  1862,  Stevens  recovered  a  judgment  against  Edwin 
Richards,  in  the  circuit  court  of  Cook  county,  which  judgment, 
together  with  interest  and  costs,  amounted,  on  the  thirty-first 
day  of  October,  1865,  to  the  sum  of  $2640.12.  In  May,  1865, 
Richards  died,  and  on  the  eleventh  day  of  June  following,  let- 
ters of  administration  were  granted  on  his  estate,  to  Sophia  R. 
Richards.  When  the  estate  was  finally  settled,  in  November, 
1867,  the  administratrix  reported  assets  in  her  hands,  in  money 
collected,  to  the  amount  of  $6794,  and  the  debts  allowed  against 
the  estate  to  the  amount  of  $7086.55,  excluding  the  claim  of  Mr. 
Stevens.  At  a  previous  term  the  county  court  had  uiade  an 
order  on  the  administratrix  to  pay  out  all  the  funds  in  her  hands 
on  the  debts  then  proved  up  against  the  estate,  which  exhausted 
the  entire  assets  belonging  to  said  estate,  leaving  nothing  out 
of  which  the  claim  of  Mr.  Stevens,  not  then  allowed,  could 
ever  be  paid. 

The  appellant  resided  in  Roxbury,  Mass.,  and  in  October, 
1865,  through  the  hands  of  George  H.  Snelling,  he  placed  his 
claim  against  the  estate  of  Richards,  deceased,  together  with 
his  affidavit  that  the  same  was  just  and  unpaid,  in  the  hands  of 
the  appellees  for  collection.  The  time  fixed  for  the  presenta- 
tion of  claims  against  the  estate  by  the  administratrix,  had 
passed  before  this  claim  was  placed  in  the  hands  of  the  appel- 
lees. They  at  once  gave  notice  to  the  administratrix  that  they 
would  present  the  claim  for  allowance  on  the  thirty-first  day  of 
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October,  1865.  On  that  day  the  claim  was  presented,  but  Mr. 
King,  the  attorney  who  represented  the  estate,  suggested  that  he 
had  seen  a  receipt  for  twenty-five  dollars  which  was  to  be  ap- 
plied as  a  credit  on  the  judgment  in  the  circut  court,  and  there- 
upon the  county  judge  refused  to  consider  the  matter  further  or 
to  have  the  claim  allowed  against  the  estate  until  the  receipt 
should  be  explained.  From  that  time  on,  several  ineffectual 
efforts  were  made  to  call  up  the  case  in  the  county  court,  and 
have  the  claim  allowed  as  a  debt  against  the  estate. 

The  appellees  seem  to  have  given  the  matter  very  little,  if 
any,  personal  attention.  The  care  and  management  of  the  case 
was  entrusted  almost  entirely  to  Mr.  W.  P.  Smith,  who  was  at 
that  time  a  clerk  in  their  office.  On  the  third  day  of  June, 
1867,  the  county  court,  by  an  order,  struck  the  claim  from  the 
docket,  as  the  order  recites,  for  the  want  of  prosecution  and 
because  the  claimant,  being  a  non  resident,  had  given  no  bond 
for  costs. 

Several  errors  are  assigned  on  the  record,  but  in  the  view  we 
have  taken  of  this  case  it  will  be  necessary  only  to  consider  the 
fourth  error  in  the  series,  viz :  that  the  verdict  is  against  the 
law  and  the  evidence. 

It  is  not  necessary  for  us  to  comment  on  the  evidence  in  detail. 
We  are  not  satisfied  with  the  verdict,  on  the  evidence  contained 
in  the  record.  The  claim  of  the  plaintiff  was  founded  on  a 
judgment  in  the  circuit  court  of  Cook  county.  There  was  no 
defense  whatever  to  it,  nor  is  it  even  pretended  that  there  was 
to  any  part  of  it  unless  the  twenty-five  dollar  receipt  should 
be  allowed  as  a  credit.  It  was  in  the  hands  of  these  defend- 
ants for  collection  for  nearly  or  quite  eighteen  months  prior  to 
the  time  the  two  years  allowed  by  statute  for  the  settling  of 
the  estate  would  expire,  and  yet  they  failed  to  procure  its  allow- 
ance, and  the  pro  rata  share  that  would  have  come  to  the  plain- 
tiff was  wholly  lost.  We  can  perceive  no  just  reason  or  excuse 
in  all  this  record  why  this  claim  was  not  allowed  in  the  county 
court,  and  it  certainly  would  have  been  if  the  defendants  or 
either  of  them  had  given  their  personal  attention  to  it. 
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Under  the  rules  that  we  have  laid  down  it  was  the  plain  duty 
of  the  defendants  to  be  diligent  in  their  care  and  attention  to  the 
business  of  their  client  that  they  had  undertaken  to  transact, 
and  the  record  fails  to  disclose  that  degree  of  care  and  atten- 
tion on  their  part  that  the  law  undoubtedly  required  at  their 
hands. 

The  refusal  of  the  court  to  set  aside  the  verdict  and  grant  a 
new  trial,  for  the  reasons  here  indicated,  was  error,  for  which 
this  judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

It  is  but  justice  to  these  defendants,  who  are  personally 
known  to  us  to  be  lawyers  of  the  highest  respectability,  for  us 
to  say  that  there  is  nothing  in  all  this  record  which  in  any 
degree  impeaches  their  standing  as  lawyers  or  their  characters 
as  men  of  undoubted  integrity.  It  is  simply  an  act  of  unrea- 
sonable neglect,  or  perhaps,  to  speak  more  accurately,  of  culpable 
forgetfulness  on  their  part,  for  which  they  must,  nevertheless 
respond  in  damages  to  the  extent  of  the  injury  sustained. 

Judgment  reversed. 


Henry  C.    Childs 

v. 

Laflln,  Butler  &  Co. 


1.  Variance — of  the  description  of  a  note,  as  to  place  of  payment.  If  a 
promissory  note  which  is  made  payable  to  the  plaintiffs  "at  their  office,"  be 
described  in  the  declaration  as  pa}rable  at  their  office  in  a  particular  county, 
the  variance  in  respect  to  the  place  of  payment  will  be  fatal. 

2.  Pleading — declaring  upon  a  promissory  note,  as  to  place  of  payment. 
If  the  legal  effect  of  a  promissory  note  be  that  it  is  payable  to  the  plaintiffs 
only  at  a  particular  place,  as  where  it  is  payable  "at  their  office,"  it  must 
be  so  described  in  the  declaration. 
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3.  Same — distinction  between  an  averment  and  matter  of  description.  In 
declaring  upon  an  instrument  in  writing  which  is  ambiguous,  or  refers  to 
some  matter  not  fully  identified  by  it,  and  which  may  require  extrinsic  evi- 
dence to  identify  or  characterize  the  matter  or  thing  referred  to,  such  extrin- 
sic matters  must  be  introduced,  if  necessary  to  the  cause  of  action,  by 
averments,  and  can  not  properly  be  given  as  a  part  of  the  description  of  the 
instrument. 

4.  Same — what  is  matter  of  description,  as  distinguished  from  an  averment. 
A  declaration  upon  a  promissory  note  alleged  that  the  defendant  made  his 
certain  promissory  note  and  delivered  it  to  the  plaintiffs,  "in  and  by  which 
said  note"  he  promised  to  pay  them  a  certain  sum  of  money  at  a  certain  time, 
"at  the  office  of  said  plaintiffs,  to  wit,  at  said  office  in  said  county  of  Cook:" 
Held,  the  words  "at  said  office  in  said  county  of  Cook,"  were  not  an  aver- 
ment as  to  the  place  where  "  the  office"  at  which  payment  was  to  be  made, 
was  located,  but  formed  a  part  of  the  description  of  the  note,  and  if  the  note 
did  not  conform  to  such  description  in  respect  to  the  place  of  payment,  it 
could  not  be  given  in  evidence  under  the  count. 

5.  Promissory  note — of  the  place  of  payment.  Where  a  promissory 
note,  dated  at  a  particular  place,  was  made  payable  to  the  payees  "at  their 
office,"  it  is  not  the  legal  effect  of  such  a  note  that  it  is  payable  to  them  only 
at  their  office  at  the  place  of  date. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  F.  Vallette,  for  the  appellant,  contended  there 
was  a  fatal  variance  between  the  note  produced  in  evidence 
and  that  described  in  the  declaration,  as  shown  by  the  statement 
in  the  opinion  of  the  court,  and  cited  Sebur  v.  Dorr,  9  Wheat. 
558 ;  Lowe  v.  Bliss,  24  111.  138  ;  1  Ch.  PL  316,  318  and  note ; 
Hodge  v.  Fillis,  3  Camp.  463  j  1  Greenlf.  Ev.  sees.  56,  58,  67  ; 
Gould's  PI.  Ch.  3,  sec.  39 ;   Chittenden  v.  French,  21  111.  598. 

Mr.  H.  W.  Bishop,  Jr.  for  the  appellees,  cited  Archer  et  al, 
v.  Claflin  et  al  31  111,  306  ;  Bossy.  Clawson,  47  111.  402 ;  Smith 
v.  Morse,  9  Wallace,  76 ;  Regan  v.  O'Reilly,  32  Cal.  11  ;  Las- 
selle  v.  Hewson,  5  Blackf.  161 ;  Wood  v.  Bulkley,  13  Johns.  486  ; 
Peyton  v.  Tappan,  1  Scam.  382. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellees  against  appellant, 
to  the  May  Term,  A.  D.  1870,  of  the  superior  court  of  Chicago, 
to  recover  upon  a  promissory  note.  A  jury  was  waived  and 
case  tried  by  the  court,  issues  found  for  appellees,  with  dama- 
ges $1198,  judgment  entered,  bill  of  exceptions  filed,  and  case 
brought  here  by  appeal,  and  a  single  ground  of  error  relied 
upon,  viz :  a  variance  between  the  note  declared  on  and  that 
given  in  evidence. 

The  note  is  described  in  the  declaration,  as  that  defendant, 
on,  to  wit,  the  fifteenth  day  of  October,  1868,  made  his  certain 
promissory  note,  and  delivered  it  to  the  plaintiffs,  in  and  by 
which  he  promised  to  pay  to  the  order  of  plaintiffs,  by  the  name, 
style,  etc.,  $1178.31,  eighteen  months  after  the  date  of  said  note, 
at  the  office  of  said  plaintiffs,  to  wit,  at  said  office  in  said  county 
of  Cook,  for  value  received. 

The  note  offered  in  evidence  is  as  follows : 

"  $1178.31.  Chicago,  Oct.  15,  1868. 

"  Eighteen  months  after  date  I  promise  to  pay  to  the  order 
of  Laflin,  Butler  &  Co.,  at  their  office,  Eleven  Hundred  and 
Seventy-eight  31-100  dollars,  value  received. 

Henry  C.  Childs." 

When  offered  in  evidence  it  was  objected  to  on  the  ground 
of  variance,  because  not  payable  at  the  office  of  plaintiffs  in 
Cook  county.  The  objection  was  overruled,  and  the  note  was 
received  in  evidence.  Appellees,  to  meet  the  supposed  aver- 
ment in  the  declaration,  gave  evidence  that  at  the  time  of  the 
making  of  the  note,  they  had  an  office  in  the  city  of  Chicago. 
The  appellant  also  proved  that  appellees  at  the  same  time  had 
an  office  in  St.  Charles,  Kane  county,  Illinois.  This  was  all 
the  evidence. 

The  words  "  at  said  office  in  Cook  county "  were  not  an 
averment,  but  formed  a  part  of  the  description  of  the  note.    The 
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whole  description  is  that  appellant  made  and  delivered  his 
promissory  note,  in  and  by  which  he  promised  to  pay  plaintiffs, 
etc.,  $1178.31,  eighteen  months  after  date,  at  the  office  of  said 
plaintiffs,  to-wit,  at  said  office  in  said  county  of  Cook,  for  value 
received. 

In  declaring  upon  an  instrument  in  writing,  which  is  ambigu- 
ous, or  refers  to  some  matter  not  fully  identified  by  it  and  which 
may  require  extrinsic  evidence  to  identify  or  characterize  the 
matter  or  thing  referred  to,  such  extrinsic  matters  must  be 
introduced,  if  necessary  to  the  cause  of  action,  by  averments, 
and  can  not  properly  be  given  as  a  part  of  the  description  of  the 
instrument. 

It  was  not  necessary  to  a  recovery  upon  this  note,  to  do  more 
than  set  it  out  in  hoec  verba;  but  the  pleader  undertook  to  set 
it  out  according  to  its  legal  effect,  and  if  it  be  not  the  legal  effect 
of  the  instrument  that  it  be  payable  at  the  office  of  appel- 
lees, in  Cook  county,  then  there  is  a  misdescription  of  it,  and 
the  variance  is  fatal.  In  Lowe  v.  Bliss,  24  111.  168,  it  was  held 
that  a  note  payable  at  a  specific  place  is  essentially  different 
from  one  which  is  payable  generally — that  a  count  upon  a  note 
described  therein  without  any  place  of  payment,  is  not  sustained 
by  a  note  payable  specifically  at  a  place  named. 

In  Chitty  on  Bills,  566,  the  rule  is  laid  down  thus :  "With 
respect  to  the  place  of  payment,  we  have  seen  that  if  the  legal 
effect  of  the  instrument  be  that  it  be  payable  only  at  a  particu- 
lar place,  it  must  be  so  described  in  the  declaration ;  when,  on 
the  other  hand,  if,  according  to  the  legal  effect,  it  be  payable 
generally,  it  would  be  a  misdescription  to  describe  it  as  payable 
only  at  a  particular  place." 

■  The  note  in  question  is  not  payable  generally,  but  at  the 
office  of  appellees.  If  they  had  offices  in  two  counties,  as 
it  appears  they  had,  these  extrinsic  facts  might  show  an  ambi- 
guity which  would  require  explanation.  But  is  it  the  legal 
effect  of  this  instrument,  that  it  is  payable  only  at  their  office 
in  Cook  county  ?  There  is  nothing  upon  the  face  of  the  instru- 
ment itself,    except  the    place   of  the   date,  which    has  any 
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tendency  to  such  a  conclusion.  But  the  place  of  date  is  not  part 
of  the  contract.  It  is  not  material  to  the  validity  of  the  note, 
and  is  always  open  to  be  explained.  It  does  not  make  the 
place  of  payment.  Blodgett  v.  Durgin,  32  Yt.  361 ;  Story  on 
Promissory  Notes,  49  ;  Chitty  on  Bills,  147. 

The  place  of  the  date  being  only  prima  facie  evidence,  and 
subject  to  be  rebutted,  has  no  tendency  to  establish  the  legal 
effect  of  the  instrument,  that  it  was  payable  only  at  their  office 
in  Cook  county,  because  it  is  a  well  established  principle  that 
the  legal  effect  of  an  instrument  in  writing  can  no  more  be 
varied  by  parol  evidence  than  its  express  terms.  Thompson  v. 
Ketchum,  8  Johns.  R.  190. 

It  follows  from  these  views,  that  there  was  a  misdescription 
in  the  declaration,  of  the  note  offered  in  evidence,  and  for  that 
reason  the  note  should  have  been  excluded.  The  judgment  is 
reversed  and  cause  remanded. 

Judgment  reversed. 


William  Bergan  et  al. 

v. 

Patrick  Cahill  et  al. 


1.  Will — construction — whether  an  estate  in  fee  or  for  life.  A  will  pro- 
vided as  follows :  "  First,  I  give,  devise  and  bequeath  to  my  beloved  wife, 
Johannah  Morris,  all  my  real  estate  and  personal  property;  also  one  cow. 
All,  without  reserve,  I  give  unto  my  beloved  wife. 

"N.  B.  In  case  my  wife  is  not  supported  by  her  children,  so  as  it  may" 
be  necessary  for  her  bodily  comfort,  I  give  her  power  to  sell  and  dispose  of 
any  or  either  of  the  two  lots  which  I  now  possess  and  own  in  Underbill's 
addition  to  the  city  of  Peoria.  Also,  I  hereby  declare  it  my  wish  that  after 
my  wife's  decease,  whatever  property,  real  or  personal,  of  which  she  may 
be  possessed,  or  which  she  may  own  at  the  time  of  her  decease,  shall  be 
devised  and  bequeathed  to  my  faithful  son,  Martin,  providing  that  he  pays 
over  unto  my  daughter,  Julia,  one  hundred  dollars,  or  an  equivalent :"  Held, 
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the  intention  of  the  testator  was  to  give  to  the  widow  a  life  estate  only,  and 
upon  her  death  the  fee  to  the  son,  subject  to  the  legacy  to  the  daughter. 

2.  The  gift  of  an  estate  of  inheritance  in  lands  may  be  restricted  by  sub- 
sequent words.  So  while  the  first  clause  of  the  will,  unrestricted  by  other 
words,  would  give  to  the  widow  a  fee  simple  estate,  the  subsequent  words 
manifest  a  different  intention  and  are  equivalent  to  a  devise  of  the  property 
to  the  son,  after  the  death  of  the  wife. 

3.  A  will  should  not  be  rendered  void  by  mere  repugnance,  but  effect 
should  be  given  to  its  several  parts  so  as  to  render  no  component  part  inope- 
rative.   The  intention  must  be  gathered  from  the  entire  instrument. 


Appeal  from  the  Circuit  Court  of  Peoria  County ;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

This  was  a  proceeding  for  the  partition  of  two  certain  lots 
of  ground,  brought  by  the  heirs  of  Martin  Morris,  deceased, 
against  William  Bergan  and  others.  Bergan  resists  the  parti- 
tion, claiming  entire  ownership  of  the  lots  in  question,  by  virtue 
of  a  conveyance  from  Martin  Morris,  Jr.,  who,  it  is  claimed, 
received  the  property  in  fee  under  the  will  of  his  father,  upon 
the  termination  of  a  life  estate  in  his  mother.  The  circuit  court 
decreed  for  the  sale  of  the  property  and  for  the  distribution  of 
the  proceeds  as  prayed  by  the  bill,  and  Bergan  appeals.  The 
question  arises  upon  the  construction  of  the  will  of  Martin 
Morris,  deceased. 

Messrs.  Bryan  &  Cochran  and  Messrs.  O'Brien  &  Har- 
mon, for  the  appellants. 

The  whole  of  a  will  is  to  be  construed  together,  irrespective 
of  the  form  of  particular  expressions,  in  order  to  arrive  at  the 
intention  of  the  testator.  "  If  a  testator  in  one  part  of  his  will 
gives  to  a  person  an  estate  of  inheritance  in  lands,  and  in  sub- 
sequent passages  unequivocally  shows  that  he  means  the  devi- 
see to  take  a  life  interest  only,  the  prior  gift  is  restricted 
accordingly."  1  Jarman  on  Wills,  412  j  Siegwald  v.  Siegwald, 
37  111.  435 ;  Smith  v.  Bell,  6  Peters,  72 ;  Boyd  v.  Strahan,  36 
111.  361 ;  Redfield  on  Wills,  part  1,  p.  174-5. 
11 — 55th  III. 
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Mr.  Thomas  Chatty,  for  the  appellees. 
The  will  in  this  case  provides : 

1.  "  I  give,  devise  and  bequeath  to  my  beloved  wife,  Johan- 
nah  Morris,  all  my  real  estate  and  personal  property ;  also  one 
cow.     All,  without  reserve,  I  give  unto  my  beloved  wife. 

2.  "  In  case  my  wife  is  not  supported  by  her  children,  so  as 
it  may  be  necessary  for  her  bodily  comfort,  I  give  her  power 
to  sell  and  dispose  of  any  or  either  of  the  two  lots  which  I  now 
possess  and  own,  etc.,  (which  are  the  two  lots  in  controversy.) 

3.  "  Also,  I  hereby  declare  it  my  wish,  that  after  my  wife's 
decease,  whatever  property,  real  or  personal,  of  which  she  may 
be  possessed,  or  which  she  may  own  at  the  time  of  her  decease, 
shall  be  devised  and  bequeathed  to  my  faithful  son  Martin,"  etc. 

Now,  when  we  consider  the  first  and  second  clauses  above 
quoted,  and  apply  the  doctrine  announced  in  Siegwald  v.  Sieg- 
wald, 37  111.  436-7,  and  cases  there  cited,  it  will  be  impossible 
to  make  the  third  clause  operate  as  a  limitation,  as  contended 
for  by  appellants.  And  it  makes  no  difference  that  the  contin- 
gency mentioned  in  the  second  clause  did  not  arise,  or  that  she 
did  not  sell  the  lots  during  her  lifetime.  Such  a  limitation  is 
repugnant  to  the  former  provision — the  "  power  to  sell " — and 
therefore  void.  Jackson  v.  DeLancy,  13  Johns.  537 ;  Jackson 
v.  Butt,  10  Johns.  19;  Idev.  Ide,  5  Mass.  500;  Siegwald  v. 
Siegwald,  37  111.  430-1. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Martin  Morris  died,  leaving  a  will  containing  the  following 
disposition  of  his  property  : 

"  First — My  will  is  that  all  my  just  debts  and  funeral  expenses 
shall,  by  my  executors  hereafter  named,  be  paid  out  of  my 
estate  as  soon  after  my  decease  as  shall  by  them  be  found  con- 
venient. First,  I  give,  devise  and  bequeath  to  my  beloved 
wife,  Johanna  Morris,  all  my  real  estate  and  personal  property ; 
also  one  cow.  All,  without  reserve,  I  give  unto  my  beloved 
wife. 
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"  N.  B.  In  case  my  wife  is  not  supported  by  her  children, 
so  as  it  may  be  necessary  for  her  bodily  comfort,  I  give  her  power 
to  sell  and  dispose  of  any  or  either  of  the  two  lots  which  I  now 
possess  and  own  in  UnderhilPs  Addition  to  the  City  of  Peoria. 
Also,  I  hereby  declare  it  my  wish  that  after  my  wife's  decease, 
whatever  property,  real  or  personal,  of  which  she  may  be  pos- 
sessed, or  which  she  may  own  at  the  time  of  her  decease,  shall 
be  devised  and  bequeathed  to  my  faithful  son,  Martin,  provi- 
ding that  he  pays  over  unto  my  daughter,  Julia,  one  hundred 
dollars  or  an  equivalent." 

The  will  was  duly  proved,  and  after  the  death  of  the  widow, 
Martin  Morris,  the  son  mentioned  therein,  conveyed  the  lots 
to  appellant,  William  Bergan. 

The  widow,  not  having  exercised  the  'power  to  sell,  died 
intestate,  and  this  controversy  arises  between  Bergan,  the 
grantee  of  Martin,  and  the  remaining  heirs  of  the  testator,  as 
to  the  true  construction  of  the  will. 

The  first  clause  in  the  will  clearly  indicates  the  intention  of 
the  testator  to  devise  all  his  property  to  his  wife.  In  the  last 
clause  the  power  to  sell,  upon  a  contingency,  and  the  declara- 
tion of  a  wish,  that  his  "faithful  son,  Martin,"  should  have 
whatever  property  the  wife  might  die  possessed  of,  cast  some 
doubt  upon  the  intention.  There  is  some  apparent  contradic- 
tion. A  will,  however,  should  not  be  rendered  void  by  mere 
repugnancy.  We  must  gather  the  intention  from  the  entire 
instrument.  Sometimes  a  clause,  posterior  in  position,  will 
denote  a  subsequent  intention.  The  gift  of  an  estate  of  inherit- 
ance in  lands  may  be  restricted  by  subsequent  words. 

It  may  be  regarded  as  a  judicial  maxim,  that  effect  should 
be  given  to  the  several  parts  of  a  will,  so  as  to  render  no  com- 
ponent part  inoperative.  If  the  will  be  so  construed  as  to  have 
vested  in  the  wife  a  fee  simple,  absolute,  then  the  language  as 
to  the  son  is  meaningless  and  inoperative.  The  intention  of 
the  testator  must  govern,  and  that  must  be  ascertained,  if  pos- 
sible, from  the  language  of  the  instrument.     If  the  intention 
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was  to  give  to  the  wife  a  fee  simple  estate,  this  was  fully  accom- 
plished by  the  first  clause,  un trammeled  by  the  subsequent 
provision. 

The  first  clause  made  the  estate  certain  and  vested.  The 
latter  manifested  another  and  different  intention.  The  one  is 
qualified  by  the  other.  The  one  is  limited  by  the  other  so  as 
to  determine  the  character  of  the  disposition  intended.  -  If  the 
construction  claimed  by  appellees  is  the  true  one, — that  the 
whole  property  became  vested  in  the  widow,  as  a  fee  simple 
estate,  then  the  declaration  of  the  testator,  as  to  his  son,  is  of 
no  force.  The  last  clause  in  the  will  certainly  created  a  differ- 
ent estate  from  that  which  had  been  created  by  the  first  part. 
If  this  be  not  true,  why  should  any  wish  have  been  expressed 
as  to  the  son?  The  language  includes  more  than  the  mere 
expression  of  a  hope  or  a  recommendation.  It  is  equivalent  to 
a  devise  of  the  property  to  the  son,  after  the  death  of  the  wife. 

This  will  was  inartificially  and  bunglingly  written.  But 
courts  always  look  with  indulgence  upon  the  ignorance  and 
unskillfulness  of  testators,  and  the  son  should  not  be  disinher- 
ited, unless  by  express  words  or  necessary  implication.  In  this 
case  we  must  suppose  the  testator  intended  to  make  provision 
for  his  son,  as  well  as  his  wife.  We  must  construe  the  subse- 
quent words  as  restraining  and  limiting  those  which  preceded. 

We  are  of  opinion  that  the  intention  was  to  give  the  widow  a 
life  estate,  and  upon  her  death,  the  fee  to  the  son,  subject  to 
the  legacy  to  Julia.  The  appellant,  William  Bergan,  is,  then, 
entitled  to  the  property,  as  the  grantee  of  Martin  Morris,  Jr. 

The  decree  is  reversed  and  bill  dismissed. 

Decree  reversed. 

Scott,  J :  I  cannot  concur  in  the  construction  given  to  the 
will  in  this  case. 
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Syllabus. 


Mary  J.  Bissell  et  al. 

v. 

The  Marine  Company  of  Chicago. 


1.  Interest  upon  decree  of  foreclosure.  In  a  suit  to  foreclose  a  mort- 
gage, it  was  stipulated  by  the  parties  defendant  that  a  decree  of  strict  fore- 
closure might  be  entered,  the  complainant  to  take  the  mortgaged  premises 
in  full  satisfaction  thereof,  but  the  decree  provided  that  the  defendant  should, 
within  six  months,  pay  the  amount  found  due,  with  interest  thereon  at  ten 
per  cent  per  annum,  and  in  default  thereof,  to  be  from  thenceforth  fore- 
closed of  all  equity  of  redemption :  Held,  inasmuch  as  the  complainant 
was  entitled  to  a  strict  foreclosure,  it  was  not  error  to  require  a  higher  rate 
of  interest  than  is  prescribed  by  the  statute,  upon  an  extension  of  the  time 
of  payment. 

2.  Decree  of  foreclosure— -for  too  large  a  sum.  Where  it  is  stipu- 
lated, in  a  suit  to  foreclose  a  mortgage,  that  a  decree  of  strict  foreclosure 
may  be  entered,  and  that  the  mortgaged  premises  shall  be  taken  in  full  sat- 
isfaction of  the  decree,  the  amount  for  which  it  may  be  rendered  is  imma- 
terial, and  even  if  it  exceed  the  amount  claimed  in  the  bill,  it  will  not  be 
erroneous. 

3.  Parties — on  foreclosure.  Although  our  statute  allows  the  adminis- 
trator of  a  mortgagor  to  redeem  from  a  sale  of  mortgaged  premises  under 
a  decree  of  a  court  of  equity,  it  does  not  follow  that  he  is  a  necessary  party 
to  a  bill  to  foreclose. 

4.  And  especially,  in  a  suit  where  the  heirs  of  a  mortgagor  are  made 
parties,  and  the  bill,  decree  and  consent  of  the  defendants  are  all  for  a  strict 
foreclosure,  and  there  is  a  stipulation  that  the  lands  shall  be  taken  in  full 
satisfaction  of  the  decree,  it  is  not  an  error  of  which  the  defendants  can 
complain  that  the  administrator  is  not  joined. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Mr.  W.  H.  Barnum  and  Mr.  C.  W.  Thomas,  for  the  plain-* 
tiffs  in  error. 

Mr.  Robert  T.  Lincoln  and  Messrs.  Williams  &  Thomp- 
son, for  the  defendants  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  superior  court  of  Chicago, 
brought  by  the  Marine  Company  of  Chicago,  against  Mary  J. 
Bissell  and  Rhoda  E.  Bissell,  sole  heirs  of  William  H.  Bissell, 
deceased,  for  the  strict  foreclosure  of  a  deed  of  trust  on  certain 
lands  in  Cook  county,  executed  by  the  said  William  H.  to  the 
complainants,  the  bill  alleging  that,  at  the  time  of  the  filing 
thereof,  there  was  due  on  the  note  the  deed  of  trust  was  given 
to  secure,  $1568.75,  with  interest  thereon  at  the  rate  of  ten 
per  cent  per  annum,  from  January  1,  1860.  March  10,  1865, 
the  bill  was  taken  for  confessed  against  the  defendants,  and 
the  cause  referred  to  the  master  to  take  proofs.  The  proofs  so 
taken  were  filed  April  13,  1866,  showing  the  indebtedness  to 
be  upon  a  note,  dated  January  1,  1860,  for  $1609,  at  ten  per 
cent  interest,  no  part  thereof  having  been  paid,  and  that  the 
value  of  the  lands  did  not  exceed  $1500.  On  the  same  day 
the  following  stipulation  was  filed,  to- wit : 

State  of  Illinois,  1  n  Supeeioe  Couet  of  Chicago. 

Cook  County.     joS  In  Chanceey. 

The  Maeine  Company  of  Chicago 


Maey  Josephine  Bissell, 
Rhoda  Emily  Bissell, 
Isaac  N.  Aenold  et  al 


>  Foreclosure. 


It  is  hereby  stipulated  and  agreed  by  and  between  Mary 
Josephine  Bissell  and  Rhoda  Emily  Bissell,  two  of  said  defend- 
ants, and  the  said  complainants,  that  the  court  shall  enter  a 
decree  of  strict  foreclosure  against  the  premises  described  in 
the  bill  of  complaint,  in  favor  of  the  complainants,  for  amount 
due  upon  note  and  mortgage,  to-wit:  $1609  and  int.  from 
January  1,  1860.  The  complainants  to  take  the  said  lands  in 
full  satisfaction  of  such  decree. 

October  25,  1865.  Maey  J.  Bissell, 

Rhoda  Emily  Bissell. 
Signed  in  presence  of 

Chaeles  W.  Thomas. 
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Whereupon,  on  the  said  thirteenth  day  of  April,  1866,  a 
decree  was  rendered,  reciting  that  the  cause  came  on  to  be 
heard  upon  the  bill  taken  as  confessed,  the  proofs  produced  in 
open  court,  and  the  stipulation  of  the  said  defendants,  Mary 
Josephine  Bissell  and  Rhoda  Emily  Bissell,  and  finding  the 
sum  of  $1609,  and  interest  from  January  1,  1860,  at  ten  per 
cent,  to  be  due  to  the  complainants,  the  premises  to  be  a  scant 
security,  the  estate  of  Bissell  to  be  insolvent,  and  ordering 
that  the  defendants  should,  within  six  months,  pay  to  the  com- 
plainants said  sum  of  $1609  and  interest  thereon,  from  January 
1,  1860,  at  ten  per  cent  per  annum,  or,  in  default  thereof,  to 
be  from  thenceforth  foreclosed  of  all  equity  of  redemption  in 
the  premises. 

The  errors  assigned  are : 

1.  That  the  court  below  erred  in  rendering  a  decree  which 
bears  interest  at  a  rate  greater  than  six  per  cent  per  annum. 

2.  The  court  below  erred  in  rendering  a  decree  for  more 
than  was  claimed  in  the  bill  of  complaint. 

3.  The  court  below  erred  in  rendering  a  decree  for  more 
than  amount  mentioned  in  stipulation  on  file. 

4.  The  court  erred  in  rendering  a  decree  without  requiring 
administrator  of  mortgagor,  who  was  to  be  materially  affected 
thereby,  to  be  made  a  party.  • 

Under  the  stipulation  in  the  case,  the  decree  might  have 
foreclosed  the  defendants'  equity  of  redemption  at  once.  Allow- 
ing it  to  run  for  any  longer  time  was  a  mere  favor  to.the  defend- 
ants, not  a  right  which  they  could  claim.  Hence  they  have  no 
just  ground  of  complaint,  that  the  decree  allowed  them  six 
months  longer  to  pay  the  principal  of  the  note,  before  barring 
their  equity  of  redemption,  with  ten  per  cent  interest,  which 
was  according  to  the  terms  of  the  note,  instead  of  six  per  cent 
interest,  upon  the  amount  due  at  the  time  of  the  decree. 

As  to  the  amount  found  due  by  the  decree  being  greater 
than  that  claimed  in  the  bill,  or  warranted  by  the  stipulation, 
admitting  defendants'  construction  of  the  stipulation  to  be  cor- 
rect, that  the  interest  named  in  it  means  six  per  cent  interest, 


168  Bissell  et  al.  v.  Maeine  Company.      [Sept.  T., 

Opinion  of  the  Court 

and  not  that  specified  in  the  note,  we  can  not,  in  view  of  the 
stipulation,  perceive  any  error  in  this  respect,  prejudicial  to 
the  defendants.  It  was  a  condition  of  the  stipulation  that  the 
complainants  should  take  the  lands  in  full  satisfaction  of  the 
decree.  After  making  use  of  it  against  the  defendants  as  an 
item  of  proof,  and  taking  the  decree  under  it,  the  complainants 
would  be  held  to  have  consented  to,  and  to  be  bound  by,  the 
condition  in  it  which  was  in  favor  of  the  defendants.  What- 
ever the  amount  found  due  by  the  decree,  the  complainants 
would  take  the  lands  in  full  satisfaction  of  it,  and  therefore  the 
amount  was  immaterial. 

The  administrator  of  the  mortgagor  is  not,  ordinarily,  a 
necessary  party  to  a  bill  of  foreclosure,  where  he  has  no  inter- 
est in  the  equity  of  redemption,  as  in  this  case.  Story's  Eq. 
PL  sees.  175,  196.  Although  our  statute  allows  him  to  redeem 
from  a  sale  of  mortgaged  premises  under  a  decree  of  a  court 
of  equity,  it  does  not  follow  that  he  is  a  necessary  party  to  a 
bill  of  foreclosure. 

And  especially  in  this  case,  there  is  no  error  of  which  the 
plaintiffs  here  can  complain,  in  not  joining  the  administrator, 
where  the  bill,  decree  and  consent  of  the  defendants  were  for 
a  strict  foreclosure,  and  a  stipulation  that  the  lands  should  be 
taken  in  full  satisfaction  of  the  decree. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Emanuel  Feankenthal  et  al. 

v. 

William  F.  Camp. 


1.  Action — whether  trespass  or  an  action  on  the  case.  Where  the  owner 
of  goods  has  sold  them  and  received  a  part  of  the  purchase  money,  and  the 
sale  has  been  rescinded  by  the  vendee  by  reason  of  the  inability  of  the 
vendor  to  deliver  the  goods,  such  inability  being  occasioned  by  the  forcible 
and  wrongful  seizure  of  the  property  by  a  third  person,  after  the  sale  and 
while  it  was  still  in  the  possession  of  the  vendor,  it  was  held,  a  consequential 
injury  resulted  to  the  latter  in  the  loss  of  his  sale,  for  which  he  could  main- 
tain an  action  on  the  case  against  the  wrong  doer. 

2.  And  as  the  goods  were  forcibly  and  wrongfully  taken  from  the  vend- 
or's possession,  he  might  have  brought  trespass  and  recovered  their  value. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Eeastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Camp  against 
Frankenthal  and  others.  The  declaration  alleged  that  "the 
plaintiff,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  said  defendants,  as  hereinafter  mentioned,  held  and 
enjoyed  certain  premises,  with  the  appurtenances,  situate  and 
being  in  said  city  of  Chicago.  That  said  premises  were  leased 
to  said  plaintiff  by  a  certain  person  named  Charles  M.  Smith, 
for  a  period  of  three  months,  to-wit :  from  the  first  day  of  May, 
A.  D.  1868,  to  August  1,  A.  D.  1 868,  said  premises  being  known 
as  number  170  North  Water  street  in  said  city.  Plaintiff 
further  avers  that  he  occupied  said  premises  until  the  third  day 
of  September,  A.  D.  1868,  and  that  on  the  last  mentioned  date 
the  said  defendants,  to-wit :  at  Chicago  aforesaid,  wrongfully 
seized  and  distrained  divers  goods  and  personal  property  in 
said  premises  contained,  to-wit. :"  (describing  the  property 
taken)  "  of  great  value,  to-wit:  of  the  value  of  $763.70.  And 
afterwards,  to-wit :  on  the  day  and  year  last  aforesaid,  to-wit : 
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at  Chicago  aforesaid,  under  color  of  said  distress,  the  said  defend- 
ants took  the  key  of  said  premises  from  Patrick  Hogan,  a  man 
employed  by  said  plaintiff  in  the  premises,  and  locked  and  closed 
up  said  establishment,  known  as  aforesaid.  Said  plaintiff  fur- 
ther avers  that  during  the  period  of  his  occupancy  of  said  premi- 
ses, he  carried  on  in  and  upon  said  premises  the  business  of 
rectifier  and  liquor  dealer.  Plaintiff  further  avers  that  the  rela- 
tion of  landlord  and  tenant,  with  reference  to  said  premises,  never 
existed  between  him  and  said  defendants,  and  that  the  said  dis- 
tress warrant,  directed  to  the  sheriff,  or  any  constable  of  said 
county,  and  signed  by  E.  Frankenthal  &  Co.,  and  bearing  date 
the  third  of  September,  1868,  was  injuriously  and  wrongfully 
levied  upon  the  goods  and  chattels  aforesaid,  on  the  date  afore- 
said. And  the  said  plaintiff  further  avers  that  since  the  execution 
of  said  distress  warrant  upon  the  goods  and  chattels  aforesaid, 
no  further  steps  have  been  taken  by  said  defendants  towards  per- 
fecting said  distress.  And  the  said  plaintiff  further  avers  that 
on  the  twenty-eighth  day  of  August,  A.  D.  1868,  he,  in  good 
faith,  sold  the  goods  and  chattels  aforesaid  to  one  George  Harvey, 
for  the  sum  of  $763.70 ;  and  that  said  plaintiff  received  from  said 
Harvey  about  $400  towards  the  payment  of  the  stipulated  price 
for  said  goods  and  chattels.  And  said  plaintiff  further  avers 
that  said  Harvey  refused  to  pay  to  said  plaintiff  the  balance  of 
the  stipulated  sum  for  said  goods  and  chattels,  because  said 
plaintiff  was  incapacitated,  by  virtue  of  the  levy  of  said  wrong- 
ful distress,  to  give  to  said  Harvey  possession  of  said  goods  and 
chattels  ;  and  that  the  said  Harvey  rescinded  the  sale  aforesaid, 
because  of  plaintiff's  inability  to  deliver  to  him  the  goods  and 
chattels  aforesaid  for  the  cause  aforesaid,  to-wit :  the  illegal  dis- 
training of  the  goods  aforesaid.  And  plaintiff  further  avers  that 
said  defendants  had  notice  of  the  sale  of  said  goods  and  chattels 
by  the  plaintiff  to  said  Harvey.  And  the  said  plaintiff  avers 
that  the  said  defendants  frustrated  and  broke  up  the  sale  afore- 
said, in  the  manner  aforesaid,  between  himself  and  said  Harvey; 
and  that  said  defendants  have  held,  since  the  wrongful  levy 
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aforesaid,  and  now  hold  wrongful  possession  of  said  goods  and 
chattels.     Wherefore,"  etc. 

The  defendants  pleaded  the  general  issue,  and  a  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff.  Whereupon  the  defend- 
ants moved  in  arrest  of  judgment,  on  the  alleged  ground  that 
the  action,  as  appears  on  the  face  of  the  declaration,  should 
have  been  trespass  and  not  case.  The  court  overruled  the 
motion  and  entered  judgment  upon  the  verdict.  The  defend- 
ants appealed. 

Messrs.  Asay  &  Lawrence,  for  the  appellants. 

Mr.  D.  Scully  and  Messrs.  Hervey,  Anthony  &  Galt, 
for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

The  only  reason  urged  by  counsel  of  appellants  for  reversing 
this  judgment  is  that  the  action,  as  appears  on  the  face  of  the 
declaration,  should  have  been  trespass,  and  not  case.  These 
two  actions  are  sometimes  concurrent  remedies,  and  either  might 
have  been  maintained  in  the  present  instance.  As  the  goods 
were  forcibly  and  wrongfully  taken  from  plaintiff's  possession 
he  might  have  brought  trespass  and  have  recovered  their  value. 
But  having  sold  the  goods  and  received  a  part  of  the  purchase 
money,  and  the  sale  having  been  rescinded  by  the  vendee  because 
the  seizure  of  the  goods  disabled  the  plaintiff  from  delivering, 
a  consequential  injury  resulted  to  the  plaintiff  in  the  loss  of 
his  sale,  for  which  an  action  on  the  case  will  lie.  Judgment 
affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  ex  rel. 
Addison  Farrington    et  al. 

v. 
George  A.  Whitcomb  et  al. 


1.  Remedy — to  test  the  validity  of  a  law  extending  the  territorial  limits  of  a 
city — quo  warranto.  The  question  as  to  the  constitutionality  of  an  act  of  the 
legislature  which  proposes  to  extend  the  territorial  limits  of  a  city  so  as  to 
include  lands  used  exclusively  for  farming  purposes,  contrary  to  the  wishes 
of  the  owners  of  such  lands,  can  not  be  raised  by  a  writ  of  quo  warranto, 
questioning  the  authority  of  the  city  officers  to  exercise  their  functions  as 
such  within  the  extended  boundary. 

2.  The  writ  of  quo  warranto  is  generally  employed  to  try  the  right  a  per- 
son claims  to  an  office,  not  whether  his  official  acts  should  be  confined  to  a 
particular  locality. 

3.  Nor  does  it  follow,  because  the  question  of  the  constitutionality  of  a 
law  may  arise  in  determining  whether  a  person  is  legally  in  office,  that  the 
proceeding  by  quo  warranto  may  be  resorted  to  for  the  mere  purpose  of 
determining  whether  a  law  is  constitutional. 

4.  The  proper  mode  of  presenting  the  question  as  to  the  validity  of  such 
a  law,  would  seem  to  be  to  interpose  the  objection  as  a  defense  against  the 
enforcement  of  ordinances  of  the  city  within  the  extended  boundary,  or  in 
case  of  an  attempt  to  levy  and  collect  taxes  therein  for  city  purposes,  to 
apply  for  an  injunction. 

5.  Practice — whetlier  an  objection  to  the  remedy  is  waived.  Upon  a 
demurrer  to  an  answer  in  a  proceeding  by  information  in  the  nature  of  a 
quo  warranto,  the  respondent  may  properly  raise  the  question  whether  the 
remedy  resorted  to  is  the  proper  one.  He  does  not  waive  the  right  to  pre- 
sent that  question  by  having  answered,  there  being  no  issue  of  fact  formed, 
or  trial  had. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county  ; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  E.  Leffingwell  and  Mr.  C.  J.  Johnson,  for  the 
plaintiffs  in  error,  in  support  of  their  view  that  the  legislature 
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have  no  power  to  extend  the  boundaries  of  a  city  so  as  to  include 
lands  used  exclusively  for  farming  purposes,  contrary  to  the 
wishes  of  the  owners  of  such  lands,  cited  Cheaney  v.  Hooser,  9 
B.  Mon.  347  ;  City  of  Covington  v.  Southgate,  15  B.  Mon.  494  ; 
Sharp's  Exrs.  v.  Dunavan,  17  B.  Mon.  227;  Cypress  Pond 
Draining  Co.  v.  Hooper,  2  Mete.  Ky.  354 ;  Maltus  v.  Shields, 
ib.  556  ;  Wells  v.  City  of  Weston,  22  Mo.  384  ;  Morfordv.  Unger, 
8  Iowa,  82.;  Langworthy  v.  Dubuque,  13  Iowa,  SQ  ;  Fidton  v. 
Davenport,  17  Iowa,  404;  Buell  v.  Ball,  20  Iowa,  282. 

Mr.  L.  G.  Johnson,  for  the  defendants  in  error. 

The  legislature  have  the  power  to  annex  to  a  city  farming 
lands  not  laid  out  into  town  lots,  nor  needed  for  city  purposes, 
and  thereby  render  subject  to  city  ordinances  persons  living 
upon  the  land  so  added.  Milwaukee  v.  Milwaukee,  12  Wis.  93. 
The  legislature  have  the  power  to  annex  to  a  city  farming  lands 
not  laid  out  into  lots  or  needed  for  city  purposes,  and  thereby 
subject  them  to  the  burden  of  city  taxes.  Weeks  v.  Milwaukee, 
10  Wis.  242 ;  Shaw  v.  Dennis,  5  Gilm.  405.  The  legislature 
have  the  power  to  extend  the  limits  of  an  incorporated  town 
without  the  consent  and  wishes  of  the  citizens  who  live  on  or 
own  the  land  comprising  the  part  to  be  annexed.  Manly  v. 
Raleigh,  4  Jones  Eq.  (N.  C.)  370.  As  to  all  public  corpora- 
tions, such  as  cities  and  towns,  the  legislature  have  the  power 
to  restrain,  modify,  enlarge  or  change  them  at  pleasure.  North 
Yarmouth  v.  Skeelings,  45  Maine,  133 ;  People  v.  Wren,  4  Scam. 
269  ;  9  Cranch,  43,  52  ;  County  of  Richland  v.  County  of  Law- 
rence, 12  111.  1;  21  111.  457;  Layton  v.  New  Orleans,  12  La. 
515;  Breese,  120;  21  Wend.  679  ;  McCallie  v.  Mayor  of  Chat- 
tanooga, 3  Head,  317  ;  Morford  v.  Unger,  8  Clark,  (Iowa,)  82 ; 
Berlin  v.  Gorham,  34  N.  H.  266. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  in 
discussing  this  question,  says  : 

"The  creation  of  municipal  corporations  and  conferring  upon 
them  of  certain  powers,  and  subjecting  them  to  corresponding 
duties,  does  not  deprive  the  legislature  of  the  State  of  that 
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complete  control  over  their  citizens  which  was  before  possessed. 
It  still  has  authority  to  amend  their  charters,  enlarge  or  dimin- 
ish their  powers,  extend  or  limit  their  boundaries,  consolidate 
two  or  more  into  one,  overrule  their  action  whenever  it  is 
deemed  unwise,  impolitic  or  unjust,  and  even  abolish  them  alto- 
gether, in  the  legislative  discretion. 

"  The  rights  and  franchises  of  such  a  corporation  being 
granted  for  the  purposes  of  government,  can  never  become  such 
vested  rights  as  against  the  State  that  they  cannot  be  taken 
away.  Restraints  on  the  legislative  power  to  control  must  be 
found  in  the  constitution  of  the  State  or  they  must  rest  alone 
in  the  legislative  discretion.  If  the  legislative  action  in  these 
cases  operates  injuriously  to  individuals,  the  remedy  is  not  with 
the  courts ;  they  have  no  power  to  interfere,  and  the  people 
must  be  looked  to,  to  right  through  the  ballot  box  all  these 
wrongs." 

And  in  support  of  this  doctrine,  the  learned  Judge  cites 
authority  from  the  adjudications  of  twelve  different  States. 

A  leading  case  is  that  of  the  Oity  of  St.  Louis  v.  Allen,  13 
Mo.  414. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  information  in.  the  nature  of  a  quo  warranto,  filed 
by  Addison  Farrington  and  a  number  of  other  persons,  in  the 
Whiteside  circuit  court,  at  the  May  term,  1869,  against  George 
A.  Whitcomb  and  others,  who  were  acting  as  mayor  and  com- 
mon council  of  the  town  of  Morrison,  in  that  county.  The 
information  charged  that  the  town  is  located  on  a  part  of  section 
eighteen,  in  township  twenty-one,  north  of  range  five,  east  of  the 
fourth  principal  meridian,  and  embraces  within  its  boundaries 
about  one  hundred  and  sixty  acres ;  that  the  town  is  and  has  been 
for  a  long  time  past,  incorporated  under  the  laws  of  this  State ; 
that  the  town  had  its  president  and  trustees,  and  had  at  no  time 
forfeited  or  suspended  the  rights  pertaining  to  it  under  the  laws 
of  its  incorporation. 
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That  the  defendants  had  for  forty  days,  and  more,  used,  and 
are  still  using,  without  any  warrant  or  charter,  the  rights, 
privileges  and  franchises  of  the  town  over  the  lands  therein, 
together  with  other  lands  beyond  the  boundaries  of  the  town, 
which  are  described,  and  which  embrace  about  one  thousand 
acres,  against  the  will  of  the  owner's  and  inhabitants  of  such 
territory  ;  that  the  defendants  are  exercising  the  city  govern- 
ment over  such  territory  for  the  purpose  of  levying  taxes,  pass- 
ing ordinances,  expending  money  and  obtaining  credit  in  the 
name  of  the  city  government,  and  the  people  and  the  property 
beyond  the  limits  of  the  town. 

That  the  city  proper  embraces  but  one-sixth  of  the  territory 
over  which  defendants  are  exercising  and  claiming  the  right  to 
extend  the  city  government ;  that  the  remainder  of  the  terri- 
tory is  agricultural  or  farming  lands,  and  is  occupied  and  used 
by  the  owners  thereof  exclusively  for  such  purpose ;  that 
there  are  within  the  territory  twelve  improved  farms,  over 
which  defendants  were  attempting  to  set  up  and  establish  the 
city  government. 

The  petition  contains  a  prayer  that  the  defendants  be  required 
to  answer,  and  show  by  what  authority,  warrant  and  claim  they 
have  used  and  enjoyed  the  liberties,  privileges  and  franchises 
of  the  city. 

The  defendants  filed  an  answer,  setting  up,  that  by  an  act  of 
the  general  assembly  of  the  State,  approved  on  the  twenty-third 
of  February,  1869,  entitled  "an  act  to  incorporate  the  city  of 
Morrison,"  which  is  set  out,  and  confers  the  powers  necessary 
to  a  city  government,  and  authorizes  the  levy  and  collection  of 
taxes  to  defray  the  expenses  arising  from  the  administration 
thereof;  that  under  the  provisions  of  the  act  they  were  duly 
elected,  Whitcomb,  mayor,  and  the  others  members  of  the  com- 
mon council,  and  that  by  virtue  of  the  city  charter  and  such 
election,  they  were  exercising  the  powers  of  the  city  govern- 
ment within  the  limits  prescribed  by  the  charter. 

To  this  answer  relators  filed  a  general  demurrer,  which, 
on  a  hearing,  was  overruled,  and  judgment  for  costs  rendered 
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against  them.  To  reverse  that  judgment,  relators  bring  the 
record  to  this  court,  and  assign  for  error  the  overruling  of  the 
demurrer,  and  rendering  judgment  against  them  for  costs. 

The  question  sought  to  be  raised  by  the  information  in  this 
case,  is,  whether  the  city  officers  can  extend  the  city  government 
beyond  the  original  limits  of  the  town,  and  can  levy  taxes  and 
enforce  ordinances  in  the  portion  of  territory  annexed  by  the 
act  of  February  23,  1869,  and  which  is  used  exclusively  for 
agricultural  purposes,  and  whether  that  act  is  not  unconstitu- 
tional and  void.  The  demurrer  to  the  answer  of  respondents 
brought  the  whole  record,  as  well  the  information  as  the  answer, 
before  the  court  to  determine  its  sufficiency.  The  first  question 
presented  by  the  demurrer  is,  whether  the  remedy,  if  any  exists, 
has  not  been  misconceived ;  whether  the  question  of  power  to 
extend  the  city  government  over  this  territory  thus  annexed 
can  be  raised  by  quo  warranto. 

This  writ  is  generally  employed  to  try  the  right  a  person 
claims  to  an  office,  and  not  to  test  the  legality  of  his  acts.  If 
an  officer  threatens  to  exercise  power  not  conferred  upon  the 
office,  or  to  exercise  the  powers  of  his  office  in  a  territory  or 
jurisdiction  within  which  he  is  not  authorized  to  act,  persons 
feeling  themselves  aggrieved  may  usually  restrain  the  act  by 
injunction.  The  case  of  the  Attorney  General  v.  The  Board  of 
Supervisors,  11  Mich.  63,  was  a  bill  filed  to  restrain  the  county 
authorities  from  unlawfully  removing  a  county  seat,  and  an 
injunction  was  granted.  But  that  case  does  not  hold  that  the 
act  could  have  been  prevented  by  an  information  in  the  nature 
of  a  quo  warranto. 

The  case  of  The  People  v.  Maynard,  15  Mich.  463,  was  such 
an  information,  but  it  questioned  the  right  of  the  officer  to  act 
as  treasurer,  in  a  county.  He  claimed  that  by  the  formation 
of  a  new  county,  the  residence  of  the  treasurer  of  the  original 
county  being  embraced  in  the  new  county,  the  office  had  become 
vacant,  and  that  he  was  appointed  treasurer  to  fill  the  vacancy. 
But  it  was  held  that  the  law  which  purported  to  create  the  new 
county  was  unconstitutional,  and  that  the  office  of  treasurer  had 
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not  become  vacant,  and  hence  respondent  had  not  been  legally 
appointed  and  did  not  hold  the  office  or  any  title  to  it.  The 
proceeding  was  instituted  alone  to  try  the  question  whether  he 
was  an  officer,  and  not  whether  his  official  acts  should  be  con- 
fined to  a  particular  locality.  It  is  true  the  solution  of  the 
question  whether  he  was  legally  treasurer  depended  upon  the 
validity  of  the  law  intended  to  create  the  new  county.  But 
it  does  not  follow,  because  the  question  whether  a  law  is  con- 
stitutional may  arise  in  determining  whether  a  person  is  legally 
in  office,  that  this  proceeding  may  be  resorted  to  for  the  purpose 
of  determining  whether  a  law  is  invalid. 

In  this  case,  there  seems  to  be  no  question  that  defendants 
in  error  are  legally  and  properly  officers  of  the  city,  and  there 
can  be  as  little  doubt  that  they  may  perform  all  the  functions 
of  their  offices  within  the  city  limits,  whatever  they  may  be. 
If  they  attempt  to  pass  and  enforce  ordinances  beyond  the 
bounds  of  the  city,  or  to  levy  and  collect  taxes  beyond  the  city 
limits,  such  acts  would  be  unauthorized,  and  might,  no  doubt, 
be  restrained  on  a  bill  properly  framed  for  that  purpose.  But 
whether  a  law  which  purports  to  attach  this  territory  to  the 
original  corporate  limits  is  or  not  constitutional,  cannot  be  deter- 
mined in  such  a  proceeding  as  this.  If  the  corporate  authori- 
ties shall  attempt  to  enforce  their  ordinances  against  persons 
in  the  territory  thus  annexed,  they  may  raise  the  question  of 
the  validity  of  the  law  on  their  defense,  or  if  they  shall  levy 
and  attempt  to  collect  taxes  on  the  lands  embraced  in  the  por- 
tion used  for  agricultural  purposes,  the  tax  payers  might,  no 
doubt,  file  a  bill  to  restrain  their  collection,  and  thus  present  the 
question  whether  the  law  is  valid  and  binding. 

Nor  can  it  be  said  that  defendants  in  error  have  waived  the 
right  to  raise  the  question  whether  this  proceeding  will  lie,  as 
an  issue  of  fact  was  not  formed  or  a  trial  had.  The  whole 
record  was  before  the  court  below  for  inspection  on  the  demur- 
rer, and  as  relators  had  failed  to  show  that  they  were  entitled 
to  relief  in  the  mode  adopted,  the  court  could  not  do  otherwise 
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than  sustain  the  demurrer  to  the  information,  and  there  is,  there- 
fore, no  error  in  the  judgment  of  the  circuit  court.  When  the 
question  sought  to  be  raised  shall  be  properly  presented,  it  will 
receive  the  consideration  which  its  gravity  demands.  The 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel. 
Hiram  M,  Chase. 

v. 
Erastus   S.  Williams  et  al. 

1.  Master  in  chancery  in  the  city  of  Chicago — officer  de  facto.  In  a 
proceeding  to  compel  the  judges  of  the  circuit  court  of  Cook  county  to 
recognize  a  person  who  was  appointed  master  in  chancery  by  the  recorder's 
court  of  the  city  of  Chicago,  prior  to  the  adoption  of  the  new  constitution 
of  1870,  and  to  refer  causes  to  him,  in  that  capacity,  it  was  held,  whether 
there  was  authority  for  his  appointment  originally  or  not,  he  is  an  officer 
de  facto,  and  his  acts  would  be  valid  as  to  the  public  and  third  persons. 

2.  Mandamus — discretionary  powers.  Whether  a  circuit  court  shall 
refer  causes  to  a  particular  master  in  chancery,  for  the  purpose  of  taking 
proofs,  etc.  on  the  request  of  a  party,  is  discretionary  with  that  court,  and 
a  performance  of  the  act  can  not  be  compelled  by  mandamus. 

This  was  an  application  to  this  court  for  a  writ  of  manda- 
mus, the  ground  for  which  is  set  forth  in  the  opinion  of  the 
court. 

Mr.  Emery  A.  Storrs,  for  the  relator. 

Mr.  Melville  W.  Fuller,  for  the  respondents. 
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Per  Curiam  :  This  is  an  application  to  this  court  for  a 
mandamus,  to  compel  the  judges  of  the  circuit  court  to  refer 
a  certain  cause  pending  therein,  on  the  chancery  side  thereof, 
and  in  which  a  default  had  been  taken,  to  the  relator  as  mas- 
ter in  chancery,  to  take  proofs,  etc.  pursuant  to  the  practice  of 
the  court. 

An  alternative  writ  has  been  allowed,  to  which  respondents 
have  demurred.  The  writ  alleges,  in  substance,  that  on  the 
sixth  of  September,  1865,  the  relator  received  an  appointment 
as  master  in  chancery  in  the  city  of  Chicago,  Cook  county, 
from  the  judge  of  the  recorder's  court  of  the  city  of  Chicago; 
that  he  gave  and  filed  the  proper  bond,  and  took,  subscribed 
and  filed  the  proper  oath  of  office,  and  has  ever  since  held  said 
office,  and  filled  said  appointment ;  that  on  the  sixth  day  of 
September,  1869,  he  was  re-appointed  by  the  judge  of  said 
court,  by  an  appointment  in  writing,  and  duly  entered  of 
record,  in  which  he  is  appointed  "  master  in  chancery  in  the 
city  of  Chicago,  in  said  county  of  Cook,  Illinois,"  "  to  have 
and  to  hold  said  office  for  and  during  the  term  prescribed  by 
law,  and  until  his  successor  is  appointed,"  etc. ;  that  he  again 
gave  the  requisite  bond,  and  took  the  oath  prescribed  by  law, 
and  has  since  continued  to  act  and  fill  said  office  of  master 
in  chancery. 

The  writ  then  recites  the  pendency  of  said  chancery  suit, 
the  default  of  the  defendants  therein,  and  a  motion  by  com- 
plainant's solicitor  in  said  cause,  that  the  same  be  referred  to 
relator  as  master  in  chancery  ;  the  refusal  of  the  court  so  to 
do  on  the  ground  that  the  judges  had  no  right  to  recognize 
relator  as  master  in  chancery. 

Many  other  facts  are  alleged,  but  the  above  are  deemed  suffi- 
cient for  the  purposes  of  this  case. 

Before  and  at  the  time  of  the  act  creating  the  recorder's 
court,  there  was  a  statute  which  declared,  that  "  the  several 
circuit  courts  of  this  State  shall  have  power  to  appoint  in  each 
county  a  master  in  chancery,  who  shall  hold  his  office,"  etc. 
Gross'  Stat.  Chap.  21,  p.  95. 
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The  first  section  of  the  act  creating  the  recorder's  court  of 
the  city  of  Chicago,  contains  the  provision  following :  "  Said 
court,  and  the  judge  and  clerk  thereof,  shall,  respectively, 
have  the  like  power,  authority,  jurisdiction  and  perform  the 
like  duties  as  the  circuit  court,  and  the  judge  and  clerk  thereof, 
in  relation  to  all  matters,  suits,  prosecutions  and  proceedings 
within  the  city  of  Chicago,  so  far  as  the  same  are  not  other- 
wise limited  by  this  act." 

It  was  doubtless  under  the  power  conferred  by  this  provis- 
ion, that  these  appointments  were  made.  The  relator,  how- 
ever, received  them  in  the  terms  above  set  forth,  and  has  ever 
since  exercised  the  powers  and  performed  the  duties  of  the 
office. 

1  The  sixth  section  of  the  schedule  to  the  new  constitution  is 
thus :  "  All  persons  now  filling  any  office  or  appointment, 
shall  continue  in  the  exercise  of  the  duties  thereof,  according 
to  their  respective  commissions  or  appointments,  unless  by  this 
constitution  it  is  otherwise  directed." 

Whether  the  appointment  of  relator  was  originally  legal  or 
not,  is  a  question  into  which  we  will  not  inquire  in  this  pro- 
ceeding. He  is  undoubtedly  an  officer  de  facto,  and  his  acts 
would  be  valid  as  to  the  public  and  third  persons,  and  where 
parties  to  suits,  or  counsel,  desire  to  avail  themselves  of  his 
services  as  master,  the  circuit  court  might,  with  entire  pro- 
priety, permit  them  so  to  do.  It  is  not  a  case  where  there  are 
contestants  for  an  office,  nor  a  quo  warranto  to  inquire  into  his 
right  to  the  office  which  he  has  been  filling.  The  court,  how- 
ever, are  of  opinion,  that  the  act  sought  to  have  performed  by 
the  circuit  court  is  of  a  discretionary  character,  and  its  per- 
formance can  not  be  compelled  by  mandamus. 

Demurrer  sustained  and  peremptory  writ  denied. 

Mandamus  denied. 
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Linas  Williams 

v. 

William  Jayke  et  al.  Administrators. 


Evidence — answer  to  a  till  of  discovery — its  weight  as  evidence.  The 
answer  of  a  party  in  a  suit  at  law,  to  a  bill  of  discovery,  is  entitled  to  no 
higher  consideration  than  the  answers  of  a  witness  on  the  stand,  and  its 
statements  may  be  controverted  in  the  same  way. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county ; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  O.  F.  Woodruff  and  Mr.  F.  D.  Ramsay,  for  the  plain- 
tiff in  error. 

Mr.  James  Dinsmoor  and  Mr.  Walter  Stager,  for  the 
defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  May  term 
of  the  circuit  court  of  Whiteside  county,  by  Linas  Williams 
against  William  Jayne  and  Clark  Wadsworth,  administrators 
on  the  estate  of  Seth  Wetherbee,  deceased,  on  a  promissory 
note  for  $475.  To  the  declaration,  the  general  issue  was 
pleaded,  and  two  special  pleas,  setting  up  a  sale  and  convey- 
ance of  certain  tracts  of  land  by  deceased  to  plaintiff,  in  full 
payment,  satisfaction  and  discharge  of  the  note.  These  pleas 
were  traversed  and  issue  joined,  and,  on  trial  by  a  jury,  the 
issues  were  found  for  the  defendants,  and  judgment  was  ren- 
dered against  the  plaintiff  for  costs,  after  overruling  his  motion 
for  a  new  trial.  To  reverse  this  judgment,  the  plaintiff  brings 
the  record  here  by  writ  of  error,  assigning  various  errors. 
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The  note  in  question  bore  date  April  20,  1863.  The  maker, 
Wetherbee,  died  in  1868.  The  only  question  of  importance 
for  the  jury  to  consider  on  the  trial  was,  did  the  evidence  raise 
a  fair  presumption  that  the  note  was  paid  by  the  intestate  in 
his  life  time  ? 

Best,  in  his  valuable  treatise  on  "  Presumptions  of  law  and 
fact/7  says,  truths  of  fact  may  be  evidenced  to  the  mind  in  two 
ways — directly,  through  the  medium  of  our  senses,  as  when  we 
see  a  man  give  a  blow,  or  sign  a  deed,  etc. ;  or  indirectly,  by 
reasoning  from  other  truths,  which  have  been  evidenced 
directly. 

The  truths  which  have  been  evidenced  directly  in  this  case 
are,  that  in  1854,  the  deceased  had  purchased  from  the  govern- 
'ment  of  the  United  States  the  north  half  of  the  northeast 
quarter  of  section  eight,  in  township  twenty-one  north,  in 
range  four  west,  in  Whiteside  county,  he  himself  being  a  resi- 
dent of  Jacksonville,  in  Morgan  county.  He  put  Williams, 
the  plaintiff  in  error,  in  possession  of  it,  with  the  understand- 
ing that  he  should  have  a  deed  on  paying  $280,  and  interest. 
In  1859,  Williams  borrowed  of  deceased  about  $300.  At  the 
time  of  the  date  of  the  note  in  question,  Williams  sold  to  the 
deceased  his  improvements  on  this  tract  of  land,  and  the  south 
half  of  the  same  quarter  section,  which  paid  the  liabilities  of 
Williams  to  deceased,  and  left  a  balance  in  his  favor  of  $475, 
for  which  the  note  sued  on  was  given.  This  was  on  the  twen- 
tieth of  April,  1863.  During  this  same  year,  Williams  had 
contracted  with  deceased  to  purchase  from  him  the  north 
half  of  the  southwest  quarter  of  section  eight,  and  the  north- 
east quarter  of  the  southeast  quarter  of  section  seven,  all 
in  township  twenty-one,  range  four,  in  Whiteside  county,  and 
lot  two,  in  the  east  half  of  the  northeast  quarter  of  section 
thirty-four,  in  Carroll  county,  for  which  a  deed  was  executed 
April  1,  1864,  for  the  consideration,  as  expressed  therein,  of 
$1828.  In  payment  thereof,  Williams  executed  his  note  for 
$585.22,  payable  on  or  before  three  years,  with  eight  per  cent 
interest,  and  paid  him  in  cash  $139.48,  and,  on  October  18, 
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Williams  paid  $500,  and  on  the  twenty-fifth  of  the  same  month, 
$100,  making  in  all  $1325.  These  two  last  sums  were  paid  by 
Williams  to  Myers,  the  agent  of  deceased.  The  land  was 
worth  fifteen  or  twenty  dollars  per  acre.  A  further  fact  is 
established,  that  deceased  was  a  prompt  man  of  business,  of 
ample  means,  having  a  deposit  with  his  banker  in  a  consider- 
able sum,  more  than  $800,  and  that  no  claims  have  been  pre- 
sented against  his  estate. 

Of  these  facts  we  have  direct  evidence,  and  the  question  is, 
do  they  justify  the  presumption,  in  which  the  jury  indulged, 
that  the  note  in  question  formed  a  part  of  the  consideration 
expressed  in  the  deed  of  the  intestate  to  Williams,  namely : 
$1828.  Plaintiff  in  error  contends  that  $1325  was  the  full 
consideration.  If  to  this  sum  be  added  the  note  and  interest 
thereon,  calculated  at  six  per  cent  up  to  the  date  of  the  deed, 
April  1,  1864,  it  will  make  the  sum  of  $1825,  being  three  dol- 
lars less  than  the  consideration  named  in  the  deed. 

Plaintiff  in  error  has  failed  to  explain  why  the  consideration 
of  $1828  was  expressed  in  the  deed,  if  its  true  consideration 
was  only  $1325.  It  is  a  general  warranty  deed,  and  we  can 
see  no  reason  why  the  grantor  should  have  covenanted  for 
more  than  the  true  amount  received,  and  it  is  wholly  inexpli- 
cable, why  plaintiff  in  error  should  have  paid  money  to  the 
intestate,  when  he  held  his  note  for  an  amount  so  large.  This 
is  not  the  way  practical  men  do  business.  It  is  inconceivable 
that  a  man,  in  purchasing  a  farm,  holding  a  note  of  the  ven- 
dor for  a  sum  so  large  as  this,  should  make  payments,  and  give 
a  mortgage  on  the  land  to  secure  his  own  note  of  $500  and 
upwards,  unless  it  was  true  that  the  note,  not  produced  until 
after  the  death  of  the  maker,  formed  a  part  of  the  considera- 
tion. Had  not  this  note  been  paid  and  discharged  in  this  way, 
the  holder  of  it  would  most  certainly  have  applied  it  on  the 
deferred  payments,  and  not  paid  money.  In  this  presumption 
the  jury  had  a  right  to  indulge.  We  hear  nothing  of  this 
note  until  after  the  death  of  the  maker.  It  is  true,  it  was 
deposited  with  one  Baker  as  a  collateral,  but  it  remained  with 
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him  only  a  part  of  the  year  1864,  and  from  that  time  to  1868, 
nothing  is  seen  or  heard  of  it.  It  was  in  the  possession  of 
plaintiff  in  error  when  he  made  his  last  payment,  about  the 
first  of  November,  1864,  when  the  mortgage  was  cancelled. 

In  the  progress  of  the  cause,  the  defendants  filed  a  bill  for 
discovery,  which  the  plaintiff  fully  answered,  in  which  he 
insisted  that  $1325  was  the  true  consideration,  and  that  the  note 
in  question  was  never  paid. 

This  answer  is  entitled  to  no  higher  consideration  than  the 
answers  of  a  witness  on  the  stand.  The  plaintiff,  by  the  bill, 
is  made  a  witness  in  a  suit  at  law,  and  his  testimony  may  be 
controverted  in  the  same  manner  as  that  of  any  other  witness. 
Chambers  et  al.  v.  Warren,  13  111.  321.  There  it  is  held,  that 
'an  answer  to  a  bill  of  discovery  is  entitled  to  the  same  consid- 
eration as  the  answers  of  a  witness  called  by  a  party ;  its  state- 
ments may  be  controverted  in  the  same  way.  We  are  of 
opinion,  after  a  careful  examination  of  the  testimony,  that  his 
answer  has  been  controverted,  and  that  this  note  did  form  a 
part  of  the  consideration  for  the  deed,  and  was  satisfied  by 
that  deed.  These  parties  appear  to  have  been  friends,  and 
what  more  natural,  as  the  deed  was  made  in  Morgan  county, 
to  a  person  living  far  off  in  Whiteside  county,  that  he  had 
agreed  to  send  the  note  to  the  maker,  but  which  he  neglected 
to  do,  and  the  maker  died  without  taking  it  up. 

As  to  the  letter  read  to  the  jury,  taken  by  them  and  never 
returned,  as  far  as  it  goes,  makes  in  favor  of  the  plaintiff  in 
error,  but  there  were  other  things  in  the  letter,  of  which  we 
have  no  knowledge,  and  may  have  had  their  influence  with  the 
jury  in  determining  the  case.  But  on  the  whole  case  we  are 
of  opinion  justice  has  been  done,  and  that  the  evidence  fully 
warrants  the  finding  of  the  jury.  The  judgment  must,  there- 
fore, be  affirmed. 

Judgment  affirmed. 
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The  Chicago  &  Northwestern  Railway  Company 
v. 

Anna  Williams. 


1.  Railroads — power  to  make  rules  in  respect  to  passengers.  Whatever 
rules  tend  to  the  comfort,  order  and  safety  of  the  passengers  on  a  railroad, 
the  company  are  authorized  to  make  and  to  enforce.  But  such  rules  must 
always  be  reasonable,  and  uniform  in  respect  to  persons. 

2.  Same — setting  apart  a  car  for  ladies.  A  rule  setting  apart  a  car  for 
the  exclusive  use  of  ladies,  and  gentlemen  accompanied  by  ladies,  is  a  rea- 
sonable rule,  and  it  may  be  enforced. 

3.  Same — exclusion  of  colored  persons.  The  mere  fact  that,  under  the 
rules  and  regulations  of  the  company,  a  certain  car  in  their  passenger  train 
has  been  designated  for  the  exclusive  use  of  ladies,  and  gentlemen  accom- 
panied by  ladies,  will  not  justify  the  exclusion  of  a  colored  woman  from 
the  privileges  of  such  car,  upon  no  other  ground  than  that  of  her  color. 

4.  Under  some  circumstances,  it  might  not  be  an  unreasonable  rule  to 
require  colored  persons  to  occupy  separate  seats  in  a  car  furnished  by  the 
company,  equally  as  comfortable  and  safe  as  those  furnished  for  other  pas- 
sengers. But  in  the  absence  of  any  reasonable  rule  on  the  subject,  the 
company  can  not  lawfully,  from  caprice,  wantonness  or  prejudice,  exclude 
a  colored  woman  from  the  ladies'  car,  merely  on  account  of  her  color. 

5.  Op  excessive  damages — in  such  case— measure  of  damages.  Where 
a  person  seeking  passage  in  a  particular  car  in  a  railroad  train  is  wrong- 
fully and  wantonly  excluded  therefrom,  he  may  recover,  in  addition  to  the 
actual  damages,  something  for  the  indignity,  vexation  and  disgrace  to  which 
he  was  subjected  by  reason  thereof. 

6.  So  where  a  colored  woman  was  refused  admittance  to  a  ladies'  car, 
solely  on  account  of  her  color,  and  was  directed  to  take  a  seat  in  another 
car,  which  was  set  apart  for,  and  mostly  occupied  by  men,  but  which  she 
declined  to  do,  insisting  upon  her  right  to  be  admitted  to  the  ladies'  car,  and 
the  evidence  justifying  the  conclusion  that  the  brakeman,  in  excluding 
her  from  that  car,  did  so  in  a  very  rude  manner,  and  in  the  presence  of 
several  persons,  it  was  held,  a  verdict  of  $200  recovered  by  the  woman 
against  the  company,  was  not  excessive. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 
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This  was  an  action  on  the  case,  brought  in  the  court  below 
by  Anna  Williams,  a  colored  woman,  against  the  Chicago  & 
Northwestern  Railway  Company,  to  recover  damages  resulting 
to  the  plaintiff  by  reason  of  being  excluded  from  the  privileges 
of  a  car  upon  the  defendants'  road,  which  had  been  designated, 
under  the  rules  of  the  company,  for  the  exclusive  use  of  ladies, 
and  gentlemen  accompanied  by  ladies,  the  only  reason  for  such 
exclusion  of  the  plaintiff  being  on  account  of  her  color.' 

Upon  a  trial,  the  plaintiff  recovered  a  judgment  for  $200, 
from  which  the  company  appealed. 

Mr.  James  M.  Wight,  for  the  appellants. 

*     Mr.  E.  W.  Blaisdell,  Jr.  and  Mr.  C.  F.  Millek,  for  the 

appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  is  but  one  question  of  any  considerable  importance 
presented  by  the  record  in  this  case. 

It  is  simply,  whether  a  railroad  company,  which,  by  our 
statute,  and  the  common  law,  is  a  common  carrier  of  passen- 
gers, in  a  case  where  the  company,  by  their  rules  and  regu- 
lations, have  designated  a  certain  car  in  their  passenger  train 
for  the  exclusive  use  of  ladies,  and  gentlemen  accompanied  by 
ladies,  can  exclude  from  the  privileges  of  such  car  a  colored 
woman,  holding  a  first  class  ticket,  for  no  other  reason  except 
her  color. 

The  evidence  in  the  case  establishes  these  facts — that,  as 
was  the  custom  on  appellants'  road,  they  had  set  apart  in 
their  passenger  trains  a  car  for  the  exclusive  use  of  ladies,  and 
gentlemen  accompanied  by  ladies,  and  that  such  a  car,  called 
the  "  ladies'  car,"  was  attached  to  the  train  in  question.  The 
appellee  resided  at  Rockford,  and  being  desirous  of  going  from 
that  station  to  Belvidere,  on  the  road  of  appellants,  for  that 
purpose  purchased  of  the  agent  of  the  appellants  a  ticket, 
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which  entitled  the  holder  to  a  seat  in  a  first  class  car  on  their 
road.  On  the  arrival  of  the  train  at  the  Rockford  station,  the 
appellee  offered  and  endeavored  to  enter  the  ladies'  car,  but 
was  refused  permission  so  to  do,  and  was  directed  to  go  for- 
ward to  the  car  set  apart  for  and  occupied  mostly  by  men.  On 
the  appellee  persisting  on  entering  the  ladies'  car,  force  enough 
was  used  by  the  brakeman  to  prevent  her.  At  the  time  she 
attempted  to  obtain  a  seat  in  that  car,  on  appellants'  train,  there 
were  vacant  and  unoccupied  seats  in  it,  for  one  of  the  female 
witnesses  states  that  she,  with  two  other  ladies,  a  few  moments 
afterwards,  entered  the  same  car  at  that  station,  and  found  two 
vacant  seats,  and  occupied  the  same.  No  objection  whatever 
was  made,  nor  is  it  insisted  any  other  existed,  to  appellee  taking 
a  seat  in  the  ladies'  car,  except  her  color.  The  appellee  was 
clad  in  plain  and  decent  apparel,  and  it  is  not  suggested,  in  the 
evidence  or  otherwise,  that  she  was  not  a  woman  of  good  char- 
acter and  proper  behavior. 

It  does  not  appear  that  the  company  had  ever  set  apart  a  car 
for  the  exclusive  use,  or  provided  any  separate  seats  for  the  use 
of  colored  persons  who  might  desire  to  pass  over  their  line  of 
road:  The  evidence  discloses  that  colored  women  sometimes 
rode  in  the  ladies'  car,  and  sometimes  in  the  other  car,  and 
there  was,  in  fact,  no  rule  or  regulation  of  the  company  in 
regard  to  colored  passengers. 

The  case  turns  somewhat  on  what  are  reasonable  rules,  and 
the  power  of  railroad  companies  to  establish  and  enforce  them. 

It  is  the  undoubted  right  of  railroad  companies  to  make  all 
reasonable  rules  and  regulations  for  the  safety  and  comfort  of 
passengers  traveling  on  their  lines  of  road.  It  is  not  only 
their  right,  but  it  is  their  duty  to  make  such  rules  and  regula- 
tions. It  is  alike  the  interest  of  the  companies  and  the  public 
that  such  rules  should  be  established  and  enforced,  and  ample 
authority  is  conferred  by  law  on  the  agents  and  servants  of 
the  companies  to  enforce  all  reasonable  regulations  made  for 
the  safety  and  convenience  of  passengers. 
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It  was  held,  in  the  case  of  the  III.  Cent.  R.  It.  Co.  v.  Whitte- 
more,  43  111.  423,  that,  for  a  non-compliance  with  a  reasonable 
rule  of  the  company,  a  party  might  be  expelled  from  a  train 
at  a  point  other  than  a  regular  station. 

If  a  person  on  a  train  becomes  disorderly,  profane  or  dan- 
gerous and  offensive  in  his  conduct,  it  is  the  duty  of  the  con- 
ductor to  expel  such  guilty  party,  or  at  least  to  assign  him  to 
a  car  where  he  will  not  endanger  or  annoy  the  other  passengers. 
Whatever  rules  tend  to  the  comfort,  order  and  safety  of  the 
passengers,  the  company  are  fully  authorized  to  make,  and  are 
amply  empowered  to  enforce  compliance  therewith. 

But  such  rules  and  regulations  must  always  be  reasonable, 
and  uniform  in  respect  to  persons. 

A  railroad  company  can  not  capriciously  discriminate  between 
passengers  on  account  of  their  nativity,  color,  race,  social  posi- 
tion, or  their  political  or  religious  beliefs.  Whatever  dis- 
criminations are  made,  must  be  on  some  principle,  or  for  some 
reason,  that  the  law  recognizes  as  just  and  equitable,  and 
founded  in  good  public  policy.  What  are  reasonable  rules  is 
a  question  of  law,  and  is  for  the  court  to  determine,  under  all 
the  circumstances  in  each  particular  case. 

In  the  present  instance,  the  rule  that  set  apart  a  car  for  the 
exclusive  use  of  ladies,  and  gentlemen  accompanied  by  ladies, 
is  a  reasonable  one,  and  the  power  of  the  company  to  establish 
it  has  never  been  doubted. 

If  the  appellee  is  to  be  denied  the  privilege  of  the  "  ladies' 
car,"  for  which  she  was  willing  to  pay,  and  had  paid,  full  com- 
pensation to  the  company,  a  privilege  which  is  accorded  alike 
to  all  women,  whether  they  are  rich  or  poor,  it  must  be  on 
some  principle  or  under  some  rule  of  the  company  that  the  law 
would  recognize  as  reasonable  and  just.  If  she  was  denied 
that  privilege  by  the  mere  caprice  of  the  brakeman  and  con- 
ductor, and  under  no  reasonable  rule  of  the  company,  or,  what 
is  still  worse,  as  the  evidence  would  indicate,  through  mere 
wantonness  on  the  part  of  the  brakeman,  then  it  was  unrea- 
sonable, and  therefore  unlawful.     It  is  not  pretended  that  there 
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was  any  rule  that  excluded  her,  or  that  the  managing  officers 
of  the  company  had  ever  given  any  directions  to  exclude  col- 
ored persons  from  that  car.'  If,  however,  there  was  such  a 
rule,  it  could  not  be  justified  on  the  ground  of  mere  prejudice. 
Such  a  rule  must  have  for  its  foundation  a  better  and  a  sounder 
reason,  and  one  more  in  consonance  with  the  enlightened  judg- 
ment of  reasonable  men.  An  unreasonable  rule,  that  affects 
the  convenience  and  comfort  of  passengers,  is  unlawful,  sim- 
ply because  it  is  unreasonable.  The  State  v.  Overton,  4  Zab. 
435. 

In  the  case  of  the  West  Chester  &  Philadelphia  R.  R.  Co.  v. 
lilies,  55  Penn.  209,  it  was  admitted,  that  no  one  could  be 
excluded  from  a  carriage  by  a  public  carrier  on  account  of 
color,  religious  belief,  political  relations  or  prejudice,  but  it 
was  held,  not  to  be  an  unreasonable  regulation  to  seat  passen- 
gers so  as  to  preserve  order  and  decorum,  and  prevent  contacts 
and  collisions  arising  from  well  known  repugnances,  and  there- 
fore a  rule  that  required  a  colored  Avoman  to  occupy  a  separate 
seat  in  a  car  furnished  by  the  company,  equally  as  comfortable 
and  safe  as  that  furnished  for  other  passengers,  was  not  an 
unreasonable  rule. 

Under  some  circumstances,  this  might  not  be  an  unreason- 
able rule. 

At  all  events,  public  carriers,  until  they  do  furnish  separate 
seats  equal  in  comfort  and  safety  to  those  furnished  for  other 
travelers,  must  be  held  to  have  no  right  to  discriminate  between 
passengers  on  account  of  color,  race  or  nativity,  alone. 

We  do  not  understand  that  the  appellee  was  bound  to  go 
forward  to  the  car  set  apart  for  and  occupied  mostly  by  men, 
when  she  was  directed  by  the  brakeman.  It  is  a  sufficient 
answer  to  say,  that  that  car  was  not  provided  by  any  rule  of  the 
company  for  the  use  of  women,  aud  that  another  one  was. 
This  fact  was  known  to  the  appellee  at  the  time.  She  may 
have  undertaken  the  journey  alone,  in  view  of  that  very  fact, 
as  women  often  do. 
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The  above  views  dispose  of  al]  the  objections  taken  to  the 
instructions  given  by  the  court  on  behalf  of  the  appellee,  and 
the  refusal  of  the  court  to  give  tnose  asked  on  the  part  of  the 
appellants,  except  the  one  which  tells  the  jury  that  they  may 
give  damages  above  the  actual  damages  sustained,  for  the  delay, 
vexation  and  indignity  to  which  the  appellee  was  exposed,  if 
she  was  wrongfully  excluded  from  the  car.  If  the  party  in 
such  case  is  confined  to  the  actual  pecuniary  damages  sustained, 
it  would,  most  often,  be  no  compensation  at  all,  above  nominal 
damages,  and  no  salutary  effect  would  be  produced  on  the 
wrong  doer  by  such  a  verdict.  But  we  apprehend,  that  if  the 
act  is  wrongfully  and  wantonly  committed,  the  party  may 
recover,  in  addition  to  the  actual  damages,  something  for  the 
indignity,  vexation  and  disgrace  to  which  the  party  has  been 
subjected. 

It  is  insisted,  that  the  damages  are  excessive,  in  view  of  the 
slight  injury  sustained. 

There  is  evidence  from  which  the  jury  could  find  that  the 
brakeman  treated  the  appellee  very  rudely,  and  placed  his 
hand  on  her  and  pushed  her  away  from  the  car.  The  act  was 
committed  in  a  public  place,  and  whatever  disgrace  Avas  inflicted 
on  her  was  in  the  presence  of  strangers  and  friends.  The  act 
was,  in  itself,  wrongful,  and  without  the  shadow  of  a  reason- 
able excuse,  and  the  damages  are  not  too  high.  The  jury  saw 
the  witnesses,  and  heard  their  testimony,  and  with  their  find- 
ing we  are  fully  satisfied. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Sheldon,  having  heard  this  cause  in  the  court 
below,  took  no  part  in  this  decision. 

Breese,  J.  I  am  not  prepared  to  assent  to  all  the  reason- 
ing and  conclusions  of  the  above  opinion,  and  I  am  further 
of  opinion  the  damages  are  excessive. 
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The  First  National  Bank  of  Mendota 

v. 

Samuel  J.  Haight,  Jr. 


1.  Bankers — receiving  money  at  a  bank,  uncounted  by  the  party  receiving' 
it.  Where  a  borrower  of  money  at  a  bank,  has  an  opportunity  and  is  able 
to  count  the  money  himself,  but  does  not,  and  accepts  the  count  of  the  bank 
officer  as  a  performance  of  the  contract  of  loan,  then,  although  such  acqui- 
escence and  acceptance  will  not  be  conclusive  upon  him,  if  there  be  in  fact, 
a  mistake,  yet  it  will  require  as  clear  and  satisfactory  proof  to  open  the  trans- 
action and  recover  for  such  mistake,  as  in  the  case  of  opening  accounts 
between  merchant  and  merchant,  or  banker  and  merchant,  when  there  has 
been  an  account  stated. 

2.  Account  stated — in  what  manner  established.  In  such  a  case,  to 
make  an  account  a  stated  account,  it  is  not  necessary  the  acceptance  be 
express,  but  it  may  be  implied  from  circftmstances. 

3.  Burden  of  proof — in  such  case.  The  burden  of  showing  a  mistake 
in  such  case,  is  upon  the  party  seeking  to  recover  therefor. 

4.  Witnesses — credibility.  A  party  who  received  money  at  a  bank 
without  counting  it  himself,  brought  an  action  against  the  bank  to  recover 
for  an  alleged  mistake,  in  paying  him  a  less  sum  than  was  intended.  The 
deficiency  was  not  discovered  until  the  second  day  after  the  money  was 

.  received,  the  party  alleging  the  mistake  having  in  the  mean  time  paid  out 
and  received  different  sums :  Held,  it  was  error  to  refuse  to  instruct  the 
jury,  on  behalf  of  the  bank,  that  in  estimating  the  credibility  of  the  two 
witnesses,  the  plaintiff,  and  the  officer  of  the  bank  who  paid  him  the  money, 
and  probability  as  to  which  of  them  made  the  mistake,  the  latter  in  count- 
ing, or  the  former  in  taking  proper  care  of  the  money  after  he  received  it, 
the  jury  might  take  into  consideration,  their  appearance  on  the  stand,  their 
business  competency,  care  and  habits,  as  disclosed  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Crawford  &  Beck,  and  Mr.  L.  B.  Crooker,  for 
the  appellant. 


192  First  National  Bank  v.  Haight.       [Sept.  T., 

Opinion  of  the  Court. 
Mr.  E.  W.  Dewey  and  Mr.  J.  C.  Crooker,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  appellee  against  appellant,  in  a 
justice's  court,  and  taken  from  thence  by  appeal  to  the  LaSalle 
circuit  court,  where  a  trial  was  had  before  the  court  and  a  jury, 
which  resulted  in  a  verdict  in  favor  of  appellee  for  $55.68. 
A  motion  was  made  for  a  new  trial,  which  was  overruled,  and 
judgment  rendered  for  that  amount.  The  evidence  and  rul- 
ings of  the  court  were  preserved  in  a  bill  of  exceptions,  and  the 
case  brought  here  by  appeal.  The  errors  assigned  and  relied 
on  are :  First,  that  the  verdict  was  unsupported  by  the  evi- 
dence, and  the  court  should  have  granted  a  new  trial.  Second, 
the  court  erred  in  refusing  instructions  asked  on  behalf  of 
appellant. 

The  transaction,  out  of  which  the  alleged  cause  of  action 
arose,  is,  that  on  the  twelfth  day  of  June,  1869,  appellee  con- 
cluded arrangements  for  the  loan  of  $1000,  at  appellant's  bank, 
for  four  months,  with  interest  at  the  rate  of  ten  per  cent. 
Appellee  had  his  own  note  for  that  amount,  payable  in  four 
months,  with  his  father  as  endorser,  which,  pursuant  to  the 
arrangement,  was  delivered  to  the  bank  to  be  discounted,  at 
the  rate  above  specified,  and  by  taking  out  some  anticipated 
expenses,  such  as  stamps,  etc.,  the  president  of  the  bank,  having 
received  the  note  and  ascertained  the  amount  to  be  deducted 
according  to  the  arrangement,  proceeded  to  count  out  and  pay 
over  the  balance,  taking  a  package  of  $500,  done  up  and  marked 
according  to  the  usages  of  banks,  for  that  purpose,  and  then,  in 
the  presence  of  appellee,  counting  off  the  remainder.  This  was 
Saturday  afternoon,  about  three  o'clock.  Appellee  had  every 
opportunity  to  run  over  and  count  the  $500  package,  and  says 
he  did  not ;  that  he  did  not  count  over  the  other  bills,  amount- 
ing to  $460  or  $465,  not  in  the  package,  because  he  followed 
the  president's  count  and  thought  it  correct.  He  admits  that 
he  paid  ninety-five  dollars  to  his  father  that  day.     He  received 
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other  money  on  that  day  to  the  amount  of  $300,  and  can  not 
swear  that  he  did  not  pay  out  any  more. 

On  Monday,  having  received  over  $2000  at  appellant's  bank 
on  a  check  from  other  parties,  and  there  being  in  that  amount 
two  $1000  bills,  he  proposed,  as  he  said,  to  have  the  money  he 
had  borrowed  and  what  he  had  put  with  it,  exchanged  for 
another  $1000  bill.  On  the  money  being  counted,  which  inclu- 
ded the  $500  package,  he  was  told  that  there  were  only  $950 
of  it."  He  had  never  counted  over  the  whole  money  he  obtained 
but  kept  it  about  his  person ;  slept  with  a  hired  man  and  had 
a  large  number  of  persons  about  his  house.  And  upon  these 
facts  he  claims  that  in  the  supposed  performance  of  the  contract 
of  loan,  the  bank  had  paid  him  fifty  dollars  less  than  was  due 
to  him. 

The  president  swears  positively,  that  this  $500  package  had 
been  twice  counted,  and  was  correct,  as  marked,  and  that  they 
found  no  derangement  in  their  cash  account  to  show  any  such 
mistake. 

Where  a  party  receives  money  at  a  bank  under  such  a  trans- 
action as  this,  and  has  an  opportunity  and  is  able  to  count  the 
money  himself,  but  does  not,  and  accepts  the  count  of  the 
bank  officer  as  a  performance  of  the  contract  of  loan,  then, 
although  such  acquiescence  and  acceptance  will  not  be  conclu- 
sive upon  him,  if  there  be  in  fact,  a  mistake,  yet  it  will 
require  as  clear  and  satisfactory  proof  to  open  the  transaction 
and  recover  for  such  mistake,  as  in  the  case  of  opening  accounts 
between  merchant  and  merchant,  or  banker  and  merchant,  when 
there  has  been  an  account  stated.  In  such  case,  to  make  an 
account  a  stated  account,  it  is  not  necessary  that  the  acceptance 
be  express,  but  it  may  be  implied  from  circumstances.  1  Story 
Eq.  Jur.  526. 

The  burden  of  showing  the  mistake  alleged  was  upon  appel- 
lee, and  he  was  required  to  establish  it  by  clear  testimony. 
But  from  a  careful  examination  of  the  evidence,  we  are  unable 
to  discover  any  preponderance  in  his  favor,  and  the  circuit 
court  erred  in  refusing  a  new  trial.  We  think,  also,  that  the 
13— 55th  III. 
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court  erred  in  refusing  to  give  the  fourth  instruction  asked  on 
behal  f  of  appellant.  The  purport  of  that  instruction  was,  that  in 
estimating  the  credibility  of  the  two  witnesses,  and  probability 
as  to  which  of  the  two  principal  actors  in  the  transaction, 
the  president  of  the  bank  or  appellee,  had  made  the  mistake, 
the  former  in  counting,  or  the  latter  in  taking  proper  care  of  the 
money  after  he  received  it,  the  jury  might  take  into  considera- 
tion, their  appearance  on  the  stand,  their  business  competency, 
care  and  habits,  as  disclosed  by  the  evidence. 

These  matters  were  very  pertinent  and  proper  to  be  consid- 
ered by  the  jury,  and  for  the  reasons  stated,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Illinois  Central  Kailroad  Company 

v. 

Ezekiel  B.  Phillips. 


1.  Negligence — explosion  of  a  steam  boiler — burden  of  proof  It  was 
held,  in  the  case  of  The  Illinois  Central  Railroad  Company  v.  Phillips,  49 
111.  234,  in  an  action  against  the  company  for  injuries  alleged  to  have  been 
sustained  hj  the  plaintiff,  while  in  the  depot  of  the  defendants,  from  the 
explosion  of  the  boiler  of  one  of  defendants'  engines,  that  the  mere  fact 
that  the  boiler  exploded,  was  prima  facie  evidence  of  negligence,  and  that 
the  burden  of  disproving  the  negligence  was  thrown  upon  the  company. 
This  rule  is  adhered  to,  upon  a  review  of  the  question,  and  is  applied  in  a 
case  where  the  party  injured  did  not  hold  any  relation  of  trust  and  confi- 
dence towards  the  company,  such  as  exists  between  a  passenger  and  the 
carrier. 

2.  Common  carriers — of  their  relative  duties  towards  passengers  and 
strangers.  While  a  higher  degree  of  care  and  diligence  is  required  of  com- 
mon carriers  towards  passengers  than  towards  strangers,  it  is  not  true  that 
they  owe  no  duty  to  the  latter. 
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3.  In  case  of  passengers,  the  utmost  care  and  skill  are  required  on  the 
part  of  the  carrier;  but  in  respect  to  strangers,  only  such  diligence  as 
would  be  exercised  by  prudent,  skillful  and  discreet  men,  having  a  due 
regard  to  the  rights  and  demands  of  the  public,  and  a  proper  desire  to  pro- 
tect life  and  property. 

4.  One  not  sustaining  the  relation  of  trust  and  confidence  which  exists 
between  carrier  and  passenger,  can  not  recover,  if,  by  the  exercise  of  care 
and  prudence,  he  might  have  avoided  the  injury. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  John  N.  Jewett,  for  the  appellants,  after  setting  forth 
the  nature  of  the  case,  and  showing  the  relation  of  the  parties 
to  be  that  of  strangers,  and  not  one  of  trust  and  confidence, 
such  as  exists  between  common  carriers  and  their  passengers, 
insisted  that  the  following  instruction,  asked  on  behalf  of  the 
railroad  company,  and  refused  by  the  court  below,  should  have 
been  given : 

"  The  mere  fact,  that  the  boiler  of  the  engine  in  question 
exploded,  causing  injury  to  the  plaintiff,  is  not,  in  this  case, 
and  under  the  relations  existing  at  the  time  between  the  plain- 
tiff and  defendants,  as  set  forth  in  the  declaration,  even  prima 
facie  evidence  of  negligence,  or  want  of  due  and  proper  care 
on  the  part  of  the  defendants,  and  the  jury  are  not  authorized 
to  find  the  existence  of  such  negligence,  or  want  of  due  and 
proper  care,  from  the  mere  fact  of  such  explosion  and  injury." 

Counsel  contended  this  instruction  embodied  the  true  rule, 
and  asked  the  court  to  review  their  ruling,  adverse  to  this 
proposition,  as  announced  on  the  former  hearing  of  this  case, 
reported  in  49  111.  citing  Brand  v.  The  Schenectady  R.  R.  Co. 
8  Barb.  368,  in  which  the  case  of  Stokes  v.  Saltonstall,  13  Peters, 
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161,  is  cited;  Angell  on  Carriers,  sec.  569;  Ware  v.  Gay,  11 
Pick.  106 ;  State,  use,  etc.  v.  B.  &  0.  R.  R.  Co.  24  Md.  84 ; 
Sheldon  v.  The  Hudson  River  R.  R.  Co.  14  N.  Y.  218;  Bur- 
roughs v.  Housatonic  R.  R.  Co.  15  Conn.  124;  Batchelder  v. 
Heagan,  6  Shep.  (18  Maine)  32  ;  Clark  v.  Foot,  8  Johns.  421 ; 
Terry  v.  N.  Y.  C.  R.  R.  Co.  22  Barb.  574;  Shaw  v.  Boston  & 
Worcester  R.  R.  Co.  8  Gray,  45  ;  Illinois  Central  R.  R.  Co.  v. 
Ready,  17  111.  580;  Illinois  Central  R.  R.  Co.  v.  Phelps,  29  111. 
447 ;  The  same  v.  Goodwin,  30  111.  117. 

Mr.  B.  C.  Cook,  also  for  the  appellants,  insisted  upon  the 
same  view,  citing  Pierce  on  American  Railroad  Law,  314  ; 
Stewart  v.  Hawley,  22  Barb.  619  ;  McCully  v.  Clark,  40  Penn. 
St.  407 ;  LeBarron  v.  East  Boston  Ferry  Co.  11  Allen,  315. 

Messrs.  Hurd,  Booth  &  Kreamer,  for  the  appellee,  con- 
tended the  rule  laid  down  by  this  court  was  the  true  rule  on 
that  subject,  citing  Field  v.  New  York  Cent.  R.  R.  Co.  32  New 
York,  339 ;  Hull  v.  Sacramento  Valley  R.  R.  Co.  14  Cal.  387  ; 
Ellis  v.  P.  &  R.  R.  R.  Co.  2  Iredell,  140 ;  Herring  v.  W.  &  R. . 
R.  R.  Co.  10  Iredell ;  Piggott  v.  Eastern  Counties  R.  R.  Co. 
54  Eng.  C.  L.  233. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

On  the  eighteenth  of  December,  1867,  appellee  was  injured 
by  the  explosion  of  a  boiler  of -the  railway  company,  in  the 
Union  depot  at  Chicago.  The  case  was  brought  to  this  court 
in  1868,  and  reversed  and  remanded.  (49  111.  234.)  Since 
then,  a  second  trial  resulted  in  a  judgment  against  appellants 
for  $16,000,  and  this  appeal  is  prosecuted  for  its  reversal. 

The  declaration  alleges  that  the  engine  was  old,  worn  out, 
insecure,  and  wholly  unfit  for  use;  and  that  the  company  did 
not,  by  its  servants,  exercise  due  and  proper  care  in  its  use 
and  management. 

The  proof  does  not  justify  the  charge  of  omission  of  due 
care,  in  the  management  of  the  engine.  In  the  recital  of  facts 
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we  are,  therefore,  confined  to  the  condition  of  the  boiler,  at 
the  time  of  the  explosion. 

The  engine  and  boiler  were  between  thirteen  and  fourteen 
years  old,  and  were  thoroughly  repaired  in  1866.  The  boiler 
was  originally  of  Low  Moor  iron,  of  a  scant  five-sixteenths 
grade.  In  1866,  the  upper  portion  was  good.  The  lower  half 
was  renewed  by  inserting  Juniata  iron — one  of  the  best  Ameri- 
can irons  for  locomotive  boilers.  The  engine  and  boiler  were 
originally  built  by  Rogers  &  Co.,  leading  builders  in  the  United 
States.  According  to  the  opinion  of  all  the  witnesses,  the 
boiler,  after  these  repairs,  was  regarded  as  good  as  a  new  one. 
Everything  was  done  by  the  servants  of  the  company  to  make 
it  safe  and  secure.  The  corroded  iron  was  removed.  The  dete- 
rioration of  the  iron  which  remained  could  not  be  perceived. 

In  this  condition,  the  engine  was  put  upon  the  road,  and  run 
until  in  October,  1867,  when  it  was  brought  into  the  shop 
for  repairs  to  the  machinery  —  not  the  boiler,  particularly. 
After  some  slight  repairs,  and  a  careful  and  thorough  exami- 
nation, it  was  pronounced  safe  by  competent  mechanics.  No 
indications  of  weakness  ;  no  defects,  except  a  small  blister  on 
the  crown  sheet,  could  be  seen.  It  was  then  tested  by  a  press- 
ure of  steam  of  140  pounds  to  the  square  inch. 

John  De  Laf,  foreman  of  machinery  at  the  Illinois  Central 
round  house,  testified  that,  in  October,  1867,  the  boiler  was 
tested  by  steam  pressure,  previous  to  putting  on  the  casing  ; 
that  the  rule  of  the  shop  was,  to  test  with  from  140  to  150 
pounds  of  steam  ;  that  he  sounded  the  boiler  to  discover  defects, 
and  found  none ;  that  he  examined  the  iron  after  the  explosion 
to  find  any  indications  of  burning,  or  of  weakness  ;  that  he 
found  none ;  and  the  rent  seemed  to  be  torn  out  of  the  solid 
iron. 

John  Gillis,  a  boiler  maker,  testified  to  the  testing  of  the 
boiler  in  1867  ;  that  its  condition  was,  in  all  particulars,  good ; 
that  he  examined  the  iron  after  the  explosion.  It  was  bright, 
the  grain  clear,  and  not  the  slightest  corrosion  around  the 
seam ;  no  indications  of  burning ;  the  fire  box  stood  intact, 
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and  the  crown  sheet  straight,  and  if  there  had  been  undue 
heat,  arising  from  deficiency  of  water,  the  crown  sheet  would 
have  expanded,  been  warped  and  bent. 

The  engineer  in  charge  testified,  that  as  he  went  into  the 
depot,  at  the  time  of  the  explosion,  he  examined  and  found 
there  were  three  solid  gauges  of  water,  indicating  seven  or 
eight  inches  over  the  crown  sheet. 

George  Holton,  master  mechanic  in  the  Illinois  Central 
shops,  testified  that  he  examined  thoroughly  the  boiler  in 
October,  1867,  that  its  condition  was  then  good;  saw  the 
engine  every  day  for  some  time  prior  to  the  explosion,  and 
perceived  no  leaks  or  defects.  After  the  explosion  he  exam- 
ined the  iron ;  it  looked  like  tough  iron ;  showed  a  good  fibre  ; 
saw  no  weakness,  and  the  crown  sheet  looked  as  good  after 
the  explosion  as  before. 

It  is  evident  from  all  the  testimony  that,  if  the  crown  sheet 
is  covered  with  water,  there  is  no  danger  of  an  explosion  from 
want  of  water. 

Chalmers,  one  of  the  witnesses  for  appellee,  stated  that 
explosions  generally  take  place  from  low  water  in  the  boiler. 
Burgess,  another,  said  :  "  I  never  knew  a  boiler  to  explode, 
unless  it  was  short  of  water."  Another  one,  Thomas,  testified 
that  boilers  would  explode  from  other  causes  than  want  of 
water. 

The  witnesses,  however,  on  both  sides,  all  agree  that,  in  the 
case  of  an  explosion  from  want  of  water,  evidences  of  undue 
heat  would  appear  in  the  fragments  of  iron ;  the  crown  sheet 
would  show  indications  of  heat,  and  would  be  warped ;  that 
the  iron  would  be  brittle,  and  the  changes  in  the  grain  of  a 
permanent  character.  The  evidence  in  this  case  does  not  show 
any  such  indications.  It  further  appears  from  the  evidence  of 
the  engineer,  uncontradicted,  that  at  the  time  of  the  explosion 
he  had  only  about  100  pounds  of  steam.  The  safety  valves 
and  the  gauge  cock,  the  tests  of  the  steam  pressure,  were  in 
reliable  condition,  both  before  and  after  the  explosion,  and 
there  is  no  proof  that  the  engineer  in  charge  was  incompetent. 
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This  court  held  in  this  case,  in  49  111.  supra,  that  the  mere 
fact  that  the  boiler  exploded  was  prima  facie  evidence  of  neg- 
ligence ;  and  that  the  burden  of  disproving  the  negligence  was 
thrown  upon  the  company.  It  is  further  stated,  in  the  opinion 
of  the  court,  that  "  where  it  is  shown  that  the  iron  used  in  the 
construction  of  such  a  boiler  is  of  the  kind  usually  employed ; 
has  been  subjected  to  and  stood  the  usual  tests,  and  has  been 
used  by  experienced  persons  with  prudence  and  skill,  this 
prima  facie  case  is  overcome,  and  the  inference  must  be  drawn 
that  the  explosion  occurred  from  some  latent  defect,  not  detected 
by  the  usual  and  proper  tests,  and  of  all  these  questions,  the 
jury  must  be  the  judges." 

The  counsel  for  appellants  question  the  correctness  of  this 
decision,  and  urge,  with  unusual  earnestness,  a  review  of  it. 
We  have  again  carefully  considered  the  question  and  the  argu- 
ments adduced,  and  adhere  to  the  former  opinion,  as  to  the 
inference  from  the  explosion. 

It  is  assumed,  that  if  the  law  infers  negligence  upon  proof 
of  an  explosion  and  injury,  the  appellants  are  deprived  of  any 
defense,  except  to  show  that  there  was  no  explosion  and  injury. 
This  is  not  the  effect  of  the  decision.  Such  a  construction 
makes  the  explosion,  and  consequent  injury,  conclusive  evidence 
of  negligence,  whereas,  the  decision  is,  that  they  are  only  prima 
facie  evidence ;  that  they  create  merely  a  disputable  presump- 
tion, and  thus  the  burden  of  proof  is  thrown  upon  the  other 
party.  Such  proof  does  not  conclude  or  forbid  further  evi- 
dence, but  only  dispenses  with  it  until  some  proof  is  given  on 
the  other  side,  to  rebut  the  presumption  thus  raised. 

There  is  no  great  hardship  imposed  upon  appellants,  in  pre- 
suming negligence  upon  proof  of  the  explosion.  It  may  be 
easily  rebutted,  if  untrue.  Such  a  presumption,  however,  is 
prompted  by  motives  of  public  policy,  and  is  necessary  for  the 
promotion  of  the  public  safety.  We  know  explosions  happen 
— that  they  are  the  exception,  not  the  rule.  We  know  that 
boilers,  manufactured  of  good  material,  and  carefully  managed 
by    skillful   and   prudent   men,   carefully  tested,   thoroughly 
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repaired  when  defective,  and  closely  observed  to  discover  indi- 
cations of  weakness,  rarely  explode.  There  are  mysterious 
explosions,  assignable  to  no  known  cause.  This  is  only  the 
exclusion  of  what  is  comprehended  in  the  general  rule,  and 
should  not  forbid  the  inference  deducible  therefrom.  No  sane 
man  can  doubt,  that  explosions  generally  result  from  defective 
iron,  corrosion  or  deterioration  of  the  boiler,  or  its  mismanage- 
ment. Such  facts  proved  would  constitute  negligence.  •  Com- 
mon observation,  and  the  natural  operation  of  the  mind,  force 
the  conclusion,  that  this  fearful  rending  of  a  boiler  into  an 
hundred  pieces,  is  generally  caused  by  the  omission  of  some 
duty. 

The  law  indulges  in  numerous  presumptions— some  conclu- 
sive, some  disputable.  Even  in  cases  affecting  liberty  and  life, 
inferences  unfavorable  to  the  accused  are  drawn  from  the  mere 
act  of  homicide,  and  the  possession  of  stolen  property.  It  is 
not  true,  as  supposed  in  the  argument,  that  this  court  would 
reverse  a  judgment  of  conviction  for  murder,  wdiich  rested  on 
no  other  evidence  than  the  act  of  killing.  The  Criminal  Code 
declares,  "  the  killing  being  proved,  the  burden  of  proving 
circumstances  of  mitigation,  or  that  justify  or  excuse  the 
homicide,  will  devolve  on  the  ace  used. "  It  is  plainly  laid 
down  in  all  works  on  criminal  law,  that  on  a  charge  of  mur- 
der, malice  is  presumed  from  the  fact  of  killing,  unaccompa- 
nied with  circumstances  of  extenuation ;  and  the  burden  of 
disproving  the  malice  is  thrown  upon  the  accused.  The  doc- 
trine in  York's  case,  9  Met.  93,  is,  that  where  the  killing  is 
proved  to  have  been  committed  by  the  defendant,  and  nothing 
further  is  shown,  the  presumption  of  law  is,  that  it  was  mali- 
cious, and  an  act  of  murder.  Possession  of  the  fruits  of 
crime,  recently  after  its  commission,  is  prima  facie  evidence  of 
guilty  possession. 

These  presumptions  are  the  result  of  experience.  We  know 
there  is  a  connection  between  certain  things — that  one  is  the 
effect  of  the  other.  Sometimes  the  connection  is  so  intimate 
and  universal,  that  the  presumption  is  conclusive.     But  where 
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the  relation  between  the  cause  and  effect  is  general,  and  not 
universal,  the  law  infers  one  fact  from  proof  of  another,  in  the 
absence  of  opposing  proof. 

It  was  said  in  the  argument,  that  the  law  will  not  be  guilty 
of  so  glaring  an  absurdity  as  to  say,  that  it  will  assume  that 
to  be  true  until  it  is  disproved,  which  is  as  liable  to  be  false  as 
it  is  to  be  true.  This  is  not  fair  argument.  It  is  not  a  correct 
deduction  from  the  testimony.  The  evidence  shows  that  a 
very  large  proportion  of  explosions  are  the  result  of  over 
pressure  of  steam,  or  defect  in  workmanship,  or  defect  in 
material,  or  some  mismanagement.  Such  is  the  emphatic  tes- 
timony of  Hayes.  He  stated  that  he  had  examined  thirty  cases 
of  explosion,  and  that  known  causes  could  be  assigned  for  all 
of  them,  except  four.  The  great  preponderance  of  the  evidence 
is,  that  explosions  can  generally  be  traced  to  known  causes. 
The  mysterious  explosions  constitute  the  exception.  From 
the  general  experience  and  observation  of  intelligent  mechan- 
ics, introduced  by  appellants,  we  conclude,  that  the  cause  of 
explosions  generally,  not  uniformly,  is  a  want  of  care,  caution, 
diligence  or  discretion.  Thus  a  prima  facie  case  is  made,  sub- 
ject to  be  disproved. 

Counsel  for  appellants  have  cited  numerous  cases,  but  they  do 
not  sustain  the  position  assumed.  Illinois  Central  R.  R.  Co.  v. 
Reedy,  17  111.  580,  was  a  case  to  recover  damages  for  killing  a 
steer.  The  company  were  not  bound  to  fence  their  road,  to 
prevent  the  intrusion  of  stock.  The  court  decided  that  animals 
upon  the  track,  under  such  circumstances,  were  trespassers,  and 
that  the  company  were  only  liable  for  willful  negligence.  The 
train  was  rightfully  on  the  track ;  the  steer  was  wrongfully 
there.  Hence,  the  mere  fact  of  killing  was  balanced  by  the 
previous  trespass.  To  the  same  effect  are  the  cases  of  Illinois 
Central  R.  R.  Co.  v.  Phelps,  29  111.  447,  and  Same  v.  Goodwin, 
30  111.  117.  The  rule  in  all  these  cases  is,  that  it  is  negligence 
in  the  owners  of  animals  to  permit  them  to  go  on  a  railroad 
track,  where  the  company  were  not  bound  to  fence,  and  that 
this  could  only  be  overcome  by  proof  of  gross  negligence,  or 
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willful  injury.  In  the  case  under  consideration,  appellee  was 
lawfully  in  the  depot,  and  was  guilty  of  no  negligence  what- 
ever. 

Without  referring  to  all  the  cases  in  other  States,  cited  by 
appellants,  we  desire  to  call  attention  to  some  authorities  which 
sustain  the  view  taken  by  ns.  This  court  decided,  in  Illinois 
Central  B.  B.  Co.  v.  Mills,  42  111.  408,  that  the  escapement  of 
fire  from  a  railroad  locomotive  affords  a  presumption  that  the 
company  did  not  employ  the  best  known  contrivances  to  pre- 
vent such  escapement,  and  that  it  devolved  upon  the  company 
to  rebut  such  presumption.  In  Piggott  v.  The  Eastern  Coun- 
ties B.  B.  Co.  3  Common  B.  R.  229,  one  of  the  judges  remarked, 
"  that  the  fact  of  the  buildings  being  fired  by  sparks  emitted 
from  defendants'  engine,  established  a  jyrima  facie  case  of  neg- 
ligence." In  the  case  of  Ellis  v.  Portsmouth  &  Boanohe  B.  B. 
Co,  2  Iredell,  138,  the  court  held,  "that  when  the  plaintiff 
shows  damage  resulting  from  the  defendants'  act,  which  act, 
with  the  exercise  of  proper  care,  does  not  ordinarily  produce 
damage,  he  makes  a  prima  faeie  case  of  negligence." 

In  numerous  cases,  the  proof  of  the  accident  and  injury 
shows  a  want  of  due  care,  and  changes  the  burden  of  proof. 
Byrne  v.  Boadle,  2  H.  &  C.  722 ;  Seott  v.  London  Docks  Co.  3 
H.  &  C.  596 ;  Field  v.  New  York  Cent.  B.  B.  Co.  32  N.  Y.  339  ; 
Hull  v.  Sacramento  Valley  B.  B.  Co.  14  Cal.  387. 

Railroad  corporations  employ  a  powerful  and  dangerous 
agency,  and  public  policy  and  safety  require  that  they  should 
be  held  to  a  high  degree  of  care  and  diligence.  Even  their 
liability  for  injuries  to  passengers  does  not  depend  solely  upon 
contract,  but  is  founded  on  the  great  principle  of  social  duty, 
that  every  man  should  so  conduct  his  own  affairs  as  not  to 
injure  his  neighbor.  They  are  bound  to  use  safe  and  good 
machinery,  and  they  ought  to  know  its  strength  and  character. 
It  is  a  reasonable  presumption,  that  it  is  defective,  or  mis- 
managed, when  it  is  torn  into  fragments,  endangering  hun- 
dreds of  lives. 
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It  is  also  contended,  that  a  distinction  exists  between  the  rela- 
tive duties  of  a  common  carrier,  to  passengers  and  to  stran- 
gers, and  that  appellants  owed  no  duty  to  the  party  injured, 
in  this  case.  There  is  no  doubt,  a  higher  degree  of  care  and 
diligence  is  required  towards  the  former  than  the  latter.  In 
the  former  case,  the  utmost  care  and  skill  are  required ;  in 
the  other,  only  such  diligence  as  would  be  exercised  by  pru- 
dent, skillful  and  discreet  men,  having  a  due  regard  to  the 
rights  and  demands  of  the  public,  and  a  proper  desire  to 
protect  life  and  property.  One  not  sustaining  the  relation 
of  trust  and  confidence  which  exists  between  carrier  and  pas- 
senger, can  not  recover,  if,  by  the  exercise  of  care  and  pru- 
dence, he  might  have  avoided  the  injury.  Galena  &  Chicago 
Union  R.  R.  Co.  v.  Yarwood,  17  111.  519 ;  State  v.  Bait.  &  Ohio 
R.  R.  Co.  24  Md.  84. 

Though  appellee  was  no  passenger,  yet  he  was  guilty  of  no 
negligence.  He  was  in  the  depot  to  purchase  a  ticket  on 
another  road,  which  had  its  office  there.  He  had  a  lawful 
right  to  be  there.  He  did  not  heedlessly  rush  into  danger, 
but  used  all  the  prudence  incumbent  upon  him.  For  the 
assumed  negligence  of  the  company,  and  the  consequent  injury, 
he  is  entitled  to  recover,  until  the  negligence  is  disproved. 
Otherwise,  the  company  might  injure  and  destroy,  at  pleasure, 
all  who  were  not  passengers. 

It  would  extend  this  opinion  to  an  unreasonable  length,  if 
we  were  to  undertake  a  discussion  of  all  the  instructions  given 
and  refused,  and  of  all  the  questions  presented  in  the  argu- 
ment. 

Whether  negligence  is  a  question  of  fact,  or  a  mixed  ques- 
tion of  law  and  fact,  or  a  conclusion  of  law  from  facts  proved, 
it  is  not  necessary  to  discuss.  It  is  not  involved  in  the  case. 
It  is  sufficient  that  we  have  authority  to  revise  the  action  of 
the  jury,  upon  the  facts  presented,  for  the  promotion  of  jus- 
tice, and  the  protection  of  the  rights  of  the  parties. 

The  facts  in  relation  to  the  boiler  in  question  are  undis- 
puted.    The  engineer  was  skillful  and  prudent.     No  omission 
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of  duty  was  proved.  There  was  a  sufficiency  of  water,  and 
no  over-pressure  of  steam.  The  boiler  was  originally  of  the 
best  iron,  and  constructed  by  competent  builders.  It  had 
recently,  prior  to  the  explosion,  been  thoroughly  repaired,  with 
the  best  material,  and  the  usual  tests  were  applied,  to  discover 
any  defects  or  weakness. 

We,  therefore,  think  that  the  'prima  jade  case  has  been  com- 
pletely disproved. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Orville  D.  Smith 

v. 

Ed waed  H.  Smith  et  al. 


1.  Foefeiture  of  contract — whether  properly  declared.  Under  a  con- 
tract for  the  purchase  of  land,  containing  a  clause  giving  the  vendor  the 
option  to  declare  a  forfeiture  in  case  the  deferred  payments  should  not  he 
promptly  met,  and  in  case  of  a  declaration  of  forfeiture  to  retain  the  money 
already  paid,  as  liquidated  damages,  the  purchaser  went  into  possession 
and  made  improvements  on  the  premises,  but  died  before  the  first  deferred 
payment  became  due.  His  administrator  made  payments  from  time  to  time, 
until  about  three-fourths  of  the  entire  purchase  price  was  paid,  including 
the  original  cash  payment  made  by  the  purchaser.  About  four  years  after 
the  last  payment  became  due,  the  vendor  undertook  to  declare  a  forfeiture 
of  the  contract,  by  reason  of  the  non-payment  of  the  second  instalment, 
due  about  five  years  before  that  time,  he  having,  in  the  mean  time,  received 
a  partial  payment,  and  given  the  administrator  repeated  assurances  that  he 
would  not  declare  a  forfeiture  to  the  detriment  of  the  parties  in  interest, 
and  the  declaration  of  forfeiture  itself  setting  forth  that  a  conveyance  made 
by  him  nearly  three  years  previously,  in  trust  for  his  wife,  was  made,  in 
express  terms,  subject  to  the  conditions  of  that  contract,  and  the  evidence 
tended  to  show  the  original  purpose  of  the  declaration  of  forfeiture  \v;is 
merely  to  secure  to  himself  the  balance  of  the  purchase  money  remaining 
unpaid,  and  which  the  estate  of  the  purchaser  was  unable  to  pay.     So  it 
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was  held,  the  declaration  of  forfeiture  should  not  be  given  effect  to  deprive 
the  heir  at  law  of  the  purchaser  of  his  rights  as  such  in  the  premises. 

2.  Descents — equitable  title  to  land.  Where  there  is  a  contract  for  the 
purchase  of  land,  it  descends,  in  equit}r,  to  the  heirs  of  the  vendee. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below, 
by  Orville  D.  Smith  against  Edward  H.  Smith,  Sarah  C.  Broad 
and  Sarah  D.  Broad,  for  a  partition  of  certain  real  estate.  Sarah 
D.  Broad  filed  a  cross  bill,  claiming  the  entire  interest  in  the 
property.  Upon  a  hearing,  the  court  dismissed  both  the  origi- 
nal and  cross  bills,  whereupon  the  complainant  in  the  original 
bill  appealed.  The  opinion  of  the  court  sets  out  fully  the  facts 
of  the  case. 


Messrs.  Howe  &  Russell,  for  the  appellant. 

Mr.  J.  S.  Page,  for  the  appellee,  Sarah  D.  Broad. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

June  20,  1855,  Walter  S.  Gurnee  entered  into  articles  of 
agreement  with  Dexter  Broad,  for  the  sale  to  Broad  of  ten 
acres  of  land,  described  as  southwest  quarter  southeast  quarter 
northwest  quarter  section  three,  township  thirty-eight,  north 
range  fourteen,  east  third  principal  meridian.  The  contract 
was  on  "  canal  terms,"  so  called,  viz.,  one-fourth  cash,  balance 
in  one,  two  and  three  years,  with  annual  interest  on  the  amount 
unpaid.  Broad  covenanted  to  make  the  payments  as  provided, 
and  pay  all  taxes  imposed  on  the  land.  The  contract  also 
contained  the  usual  clause  giving  the  vendor  the  right,  at  his 
option,  to  declare  a  forfeiture  of  the  contract,  and  to  retain  all 
payments  as  liquidated  damages,  "  in  case  of  the  failure  of  the 
said  party  of  the  second  part  to  make  either  of  the  payments 
or  perform  any  of  the  covenants  on  his  part  hereby  made." 
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And  the  further  clause,  that  "  all  covenants  and  agreements 
shall  extend  to  and  be  obligatory  on  the  heirs,  executors, 
administrators  and  assigns  of  all  the  respective  parties." 

May  26,  1856,  said  Broad  died  intestate,  leaving  Sarah  C. 
Broad,  his  widow,  of  whom  a  posthumous  child,  Sarah  D. 
Broad,  was  born  in  October,  1856,  being  the  only  child  and 
heir  at  law  of  said  Dexter  Broad.  Orville  D.  and  Edward  H. 
Smith  are  sons  of  Sarah  C.  by  a  former  husband.  Amos  H. 
Powers  and  Sarah  C.  Broad  were  appointed  administrators 
June  5,  1856,  and  proceeded  to  settle  the  estate. 

The  condition  of  the  estate,  as  appears  from  the  records  of 
the  county  court,  was  as  follows : 

Personal  property $991  26 

Widow's  award $680  50 

Claim  of  Geo.  Atkinson,  allowed 16  50 

"      "     Wright  &  McClure 55  60 

"      "     Orville  D.  and  Edward  H    Smith 180  25 

Total $932  85 

Leaving  a  balance  from  personal  estate,  less  the  costs  of 

administration $58  41 

The  only  other  assets  belonging  to  the  estate  were  the  Gur- 
nee  contract,  above  described,  and  the  "  Springer  contract,"  so 
called.  This  contract  was  also  on  canal  terms,  and  one-fourth 
cash  had  been  paid  by  the  intestate.  The  second  payment, 
$595,  fell  due  December,  1856,  after  the  death  of  Broad,  and 
was  advanced  by  the  administrators.  The  interest  of  the  intes- 
tate in  the  Springer  contract  was  sold  in  1 857  by  the  adminis- 
trators, by  order  of  the  county  court,  for  $1743.59.  The  net 
amount  thus  realized  to  the  estate  from  this  contract  was 
$1168.09,  less  the  attendant  expenses  of  judicial  sale;  and  the 
result  of  the  whole  showing  is,  that  the  estate  of  Dexter  Broad 
had  assets  to  the  amount  of  $1100  to  meet  the  payments  due 
on  the  Gurnee  contract,  the  personal  estate  being  consumed, 
as  above  shown,  in  the  payment  of  debts,  and  this  amount  only 
being  realized  from  the  Springer  contract. 
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The  following  payments  were  made  on  the  Gurnee  contract 
by  the  administrators,  being  all  that  were  made  by  them : 


June  20,  1856 $  370  00 

June  23,  1856 630  00 

August  5,  1857 1100  00 

August  11, 1857 34  72 

June  19,  1858 200  00 

Total $2334  72 


There  was  due  on  the  Gurnee  contract,  June  20,  1858,  at  its 
maturity,  allowing  interest  on  the  balances  due,  as  provided 
in  the  contract,  $1019.58. 

Immediately  after  the  death  of  Dexter  Broad,  his  brother, 
Ira  Broad,  of  Massachusetts,  since  deceased,  advanced  to  the 
widow,  in  addition  to  some  small  amounts,  $1400  to  assist  the 
family,  and  to  save  the  contracts  from  forfeiture.  From  this 
money  there  was  paid  on  the  Gurnee  contract  $630,  and  on  the 
Springer  contract  the  entire  second  payment,  $596.50. 

Mr.  Powers  did  most  of  the  business  in  the  settlement  of 
the  estate,  and,  as  administrator,  made  payments  on  the  Gur- 
nee contract,  as  above  specified,  which,  together  with  the  cash 
payment  of  $1000,  made  by  Dexter  Broad  in  his  life  time, 
amounted  to  $3334.72. 

By  deed  dated  August  5,  1859,  recorded  December  23,  1859, 
Gurnee  and  Mary  M.  his  wife,  conveyed,  for  a  nominal  con- 
sideration, the  above  property,  with  a  large  amount  of  other 
real  estate,  to  M.  D.  Coe,  to  be  held  in  trust,  to  pay  the  rents 
and  profits  thereof  to  said  Mary  M.  upon  her  sole  receipt ;  and 
to  sell  any  portion  of  said  real  estate,  upon  direction  therefor 
in  writing  from  her. 

By  an  instrument  dated  and  acknowledged  June  14, 1862,  and 
filed  for  record  December  29,  1862,  said  Coe  and  W.  S.  Gur- 
nee purport  to  elect  to  declare  a  forfeiture  of  said  contract  by 
reason  of  the  failure  to  pay  the  instalments  falling  due  June  20, 
1857,  and  subsequently,  and  the  taxes. 
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By  deeds  bearing  date  December  29,  1862,  and  pursuant  to 
written  request  therefor,  of  the  same  date,  from  Mary  M.  Gur- 
nee,  said  M.  D.  Coe  purported  to  convey  a  life  estate  in  the 
west  two-thirds  of  said  ten  acres  to  said  Sarah  C.  Broad,  and, 
subject  to  said  life  estate,  to  convey  the  same  in  fee  to  said 
Orville  D.  and  Edward  H.  Smith  and  Sarah  D.  Broad,  both 
which  deeds  were  filed  for  record  January  5,  1863. 

On  the  execution  of  the  contract,  Dexter  Broad  took  pos- 
session of  and  fenced  the  entire  ten  acres,  and  the  widow  and 
children  have  occupied  the  portion  conveyed  to  them,  and  are 
still  in  possession  thereof. 

The  complainant  in  the  original  bill  seeks  a  partition  of  the 
fee,  based  upon  the  deed  of  Coe  to  him,  and  the  said  Edward 
H.  Smith  and  Sarah  D.  Broad,  each  for  one-third  thereof.  Said 
Sarah  D.  being  still  a  minor,  makes  answer  by  her  guardian 
ad  litem,  claiming  that  said  deeds,  so  far  as  they  convey  the  por- 
tions of  the  property  to  Orville  D.  and  Edward  H.  Smith,  and 
Sarah  C.  Broad,  were  erroneously  and  wrongfully  made,  and 
that  she,  as  the  only  heir  at  law  of  Dexter  Broad,  is  entitled 
to  the  entire  fee  in  said  property,  and,  by  way  of  cross  bill, 
she  asks  that  the  grantees  be  decreed  to  convey  the  titles  held 
by  them  to  her,  accordingly. 

The  answers  of  Orville  Smith  and  Sarah  C.  Broad,  admit 
the  contract  with  Gurnee,  but  claim  that,  in  accordance  with 
its  provisions,  a  valid  forfeiture  was  declared  ;  that  the  convey- 
ance of  the  west  two-thirds  was  a  gift  from  Coe,  and  made  as 
such  to  mitigate  the  hardships  of  a  strict  enforcement  of  legal 
rights.  They  set  forth  at  length  the  condition  of  the  estate 
of  Dexter  Broad  ;  that  a  large  part  of  the  payments  on  the 
contract  were  made  from  funds  advanced  by  Ira  Broad ;  that 
said  Orville  and  Edward  Smith  were  also  Creditors  of  the 
estate,  and  agreed  to  and  did  release  their  claim  against  the 
estate ;  that  the  deeds  were  made  with  full  knowledge  of  their 
contents  on  the  part  of  all  the  adult  parties  concerned,  and 
with  the  sanction  of  said  Ira  Broad ;  that  though  made  and 
accepted  as  a  free  gift,  yet  the  real  equities  of  all  parties  were 
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regarded,  and  the  true  interests  of  the  infant  were  consulted 
and  provided  for  by  the  settlement. 

Formal  answer  of  guardian  ad  litem  of  Edward  H.  Smith, 
submitting  his  rights  to  the  court. 

A  decree  pro  forma,  dismissing  the  bill  and  cross  bill,  was 
rendered  by  the  court  below. 

The  position  taken  by  the  complainant,  that,  by  the  declara- 
tion of  forfeiture  of  June  14,  1862,  Sarah  D.  Broad  was  divested 
•  of  all  interest  whatever  in  the  land  in  controversy  ;  that  it  was 
then  at  the  absolute  disposal  of  the  vendor,  or  his  grantee,  and 
that  the  conveyance  by  Coe  of  December  29,  1862,  was  a  gift 
of  the  property  to  the  grantees  in  that  deed,  which  they  took, 
unaffected  by  any  equity  of  Sarah  D.  Broad,  the  heir,  and  that 
she  had  no  right  to  question  the  same,  we  do  not  think  to  be 
maintainable. 

A  default  under  the  contract  had  taken  place,  in  not  paying 
the  last  instalment  and  taxes,  but  it  was  acquiesced  in  by  the 
vendor.  He  never  manifested  an  intention  that  it  should  work 
a  forfeiture  of  the  equities  that  had  arisen  under  the  contract, 
but  even  recognized  them,  and  expressed  the  purpose  to  pro- 
tect them. 

There  was  the  following  testimony  bearing  upon  this  point : 

Mr.  Whitney  testifies :  That  he  had  as  many  as  a  dozen 
interviews  with  Mr.  Gurnee  on  the  subject.  "  He  almost  inva- 
riably said,  he  would  do  what  was  right ;  would  take  no  advant- 
age of  them ;"  and  that  he  don't  recollect  anything  was  said  by 
Gurnee  in  regard  to  the  contract  being  forfeited  "  until  nearly 
the  time  of  settlement ;  then  there  was."  And  in  these  "  final 
interviews,"  he  further  says :  "  I  afterwards  stated  to  Mr. 
Gurnee  that  if  he  took  back  land  enough  to  pay  himself  with, 
I  thought  that  would  be  fair.  I  stated  to  Mr.  Gurnee  my 
views  upon  the  property,  and  he  assented  to  my  views,  and 
said  he  would  settle  so." 

Mrs.  Broad  testifies  :  "Mr.  Gurnee  never  said  anything  about 
forfeiture  until  the  last.  He  said  if  I  could  not  make  my  pay- 
ments he  would  have  to  declare  a  forfeiture.  This  was  about 
14 — 55th  III. 
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the  time  of  the  last  arrangement.  He  was  very  lenient,  because 
he  waited  so  long  for  payments  to  be  made."  This  "last 
arrangement "  spoken  of,  was  late  in  1862. 

Mr.  Gurnee  also  testifies :  "From  the  date  of  the  contract, 
and  the  subsequent  conveyance,  I  should  think  latitude  had 
been  allowed;  some  indulgence  allowed.  I  should  judge  so 
from  the  dates,  and  that  is  my  recollection." 

Mr.  Powers  testifies  that  he  made  all  the  payments  to  Gur- 
nee with  moneys  left  by  Mr.  Broad,  or  procured  from  Ira 
Broad.  He  says :  "  My  memory  is  distinct,  that  he  (Gurnee) 
has  told  me  that  he  should  not  take  advantage  of  the  payments 
not  being  made  just  when  they  were  due.  I  had  a  conversa- 
tion with  him  once,  with  reference  to  a  compromise.  He  said, 
if  the  estate  could  not  pay  the  balance,  he  wanted  it  settled  up, 
and  would  make  an  equitable  division  of  the  estate.  He,  at 
one  time,  told  me  that,  in  order  to  do  that,  he  must  declare  a 
forfeiture.  *  *  *  The  conversation  with  Gurnee,  above 
referred  to,  was  previous  to  June,  1862."  "  Mr.  Chase  stated 
to  me  that  Mr.  Gurnee  was  not  a  man  to  take  advantage  of 
payments  not  being  made  just  as  they  were  due."  "  Those 
statements  of  Gurnee  and  Chase  had  an  influence  upon  my 
conduct  in  making  the  payments.  If  I  had  not  been  assured 
that  Mr.  Gurnee  would  do  what  was  fair  and  equitable,  I  should 
have  sold  that  contract  as  I  did  the  Springer  contract.  I  mean 
by  assurance,  the  statements  as  above  stated." 

The  very  declaration  of  forfeiture  recites,  that  the  said 
premises  were  conveyed  by  Gurnee  to  Coe  (which  was  August 
5,  1859),  "subject  to  the  conditions  of  said  contract"  (the  one 
in  question). 

There  does  not  appear 'to  have  been  any  especial  design  to 
make  the  Smith  children  objects  of  the  vendor's  bounty. 

Mr.  Whitney  says :  "  Mr.  Gurnee  stated,  that  he  would 
make  a  transfer  of  the  property,  as  we  should  agree."  "  I  sug- 
gested to  him  that  he  make  a  life  lease,  or  bond,  to  Mrs.  Broad, 
and  then  divide  the  property  into  three  equal  parts  for  the 
children.     He  said  he  would  do  it  any  way  that  suited  the 
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family.  I  conferred  with  Mrs.  Broad,  and  she  thought  it  was 
right,  and  assented  to  it.  I  think  I  went  up  immediately  to 
Mr.  Gurnee's  with  her,  and  gave  him  the  result  of  consulta- 
tion with  her,  she  giving  her  consent." 

From  the  whole  case,  the  declaration  of  forfeiture  would 
seem  to  have  been  made,  rather  with  a  view  of  benefit  to  the 
remaining  interest  of  the  vendor  in  the  ten  acres,  for  the  pur- 
pose of  ridding  the  title  to  it  from  the  embarrassment  of  the 
contract,  than  to  destroy  the  interest  of  the  vendee,  or  his  heir, 
under  it. 

The  recording  of  the  declaration  of  forfeiture,  on  the  twenty- 
ninth  of  December,  1862,  the  same  date  with  the  deed  from 
Coe,  is  a  circumstance  tending  in  that  direction. 

The  equities  in  this  case  then  had  never  been  denied,  but 
yielded  to  by  the  vendor.  After  consultation  and  negotiation 
with  those  most  interested  in  the  welfare  of  the  family,  those 
equities  were  satisfactorily  adjusted  and  determined  upon,  as 
being  a  right  to  the  west  two-thirds  of  the  land.  As  we  regard 
it,  the  conveyance  was  made  in  recognition  of  that  equitable 
estate,  for  the  purpose  of  completing  the  title  to  it,  by  uniting 
the  legal  estate  with  it,  and  not  with  the  view  of  making  a 
gift  to  the  grantees.  It  seemed  to  be  indifferent  to  the  ven- 
dor, what  particular  person  was  named  as  grantee  in  the  deed, 
but  he  conformed  to  the  wishes  of  Mr.  Whitney  and  the  Avidow 
in  this  respect,  and  executed  the  deed  to  her  three  children, 
subject  to  a  life  estate  in  herself. 

In  doing  so,  a  due  regard  was  not  had  to  the  rights  of  the 
infant,  Sarah  D.  Broad.  She  was  the  sole  heir  at  law  of  Dex- 
ter Broad,  and,  as  such,  the  whole  equitable  interest  in  the 
land,  growing  out  of  the  contract,  and  the  payments  made 
under  it,  belonged  to  her  ;  and  to  her  alone,  as  the  owner 
of  the  equity,  the  legal  estate  should  have  been  conveyed. 
Where  there  is  a  contract  for  the  purchase  of  land,  it  descends 
in  equity  to  the  heirs  of  the  vendee.  2  Story  Eq.  Ju.  sees. 
790, 1212;  Champion  v.  Brown,  6  Johns.  Ch.  R.  400.    The  other 
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grantees  in  the  deed  with  her,  not  being  purchasers  for  a  valu- 
able consideration,  but  mere  volunteers,  took  the  legal  estate 
conveyed  to  them,  subject  to  her  equity,  and  hold  the  same 
merely  as  trustees  for  her. 

The  pro  forma  decree,  dismissing  the  cross  bill  in  this  case, 
was  erroneous,  and  the  decree  is  reversed  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Toledo,  Peoria  &,  Warsaw  Kail  way  Co. 

v. 

Leonard  Hogle. 

A  verdict  supported  by  the  evidence  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case  brought  by  Leon- 
ard Hogle  against  the  Toledo,  Peoria  &  Warsaw  Railway 
Company,  to  recover  the  value  of  a  colt,  the  property  of  the 
plaintiff,  alleged  to  have  strayed  on  defendants'  track,  by  rea- 
son whereof  it  was  struck  and  killed  by  defendants'  locomotive 
and  train,  by  and  through  the  alleged  neglect  of  the  company 
to  erect  and  keep  in  proper  repair  the  fence  along  the  line  of 
their  road,  as  required  by  statute.  There  was  a  trial  by  jury, 
resulting  in  a  verdict  for  the  plaintiff,  upon  which  judgment 
was  entered,  and  the  defendants  appeal. 

Messrs.  Bryan  &  Cochran,  for  the  appellants. 

Messrs  Blades  &  Kay,  for  the  appellee. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

We  presume  this  appeal  was  merely  taken  for  delay.  No 
question  of  law  is  suggested  by  counsel.  It  is  said,  however, 
that  the  proof  is  not  positive  as  to  the  identity  of  the  colt 
killed,  with  that  of  plaintiff,  but  though  not  positive,  it  is 
amply  sufficient  to  justify  the  verdict. 

Judgment  affirmed. 


The  Aurora  Fire  Insurance  Co. 

v. 

James  W.  Eddy. 


1.  Insurance — keeping  "  buckets  filled  with  water  "  in  the  building  insured. 
It  has  been  held,  that  under  a  stipulation  in  a  policy,  that  the  assured  shall 
keep  a  certain  number  of  "buckets  filled  with  water"  in  the  building 
insured,  "ready  for  use  at  all  times,  in  case  of  fire,"  if,  from  freezing  or 
other  unavoidable  causes,  a  literal  compliance  therewith  should  become 
impossible,  the  policy  shall  not,  for  that  reason,  become  void,  but  it  would 
still  be  incumbent  on  the  assured  to  show  that  the  requisite  number  of 
buckets,  in  good  and  serviceable  condition,  were  at  the  places  designated  in 
the  policy,  ready  for  instant  use. 

2.  Same — prohibition  of  smoking.  Under  a  clause  in  a  policy,  "  that 
smoking  shall  be  strictly  prohibited  in  or  about  the  buildings"  insured,  the 
mere  fact  that  there  may  have  been  smoking  therein,  but  without  the 
knowledge  of  the  assured,  and  contrary  to  his  directions,  will  not  operate 
to  discharge  the  company.  It  is  enough  that  the  assured  had  prohibited 
the  act,  and  used  reasonable  precautions  to  prevent  it. 

3.  Same — of  a  change  of  title — what  constitutes — of  a  mortgage.  It  has 
been  held,  that  a  mortgage  upon  insured  premises  is  not  a  sale,  alienation, 
Conveyance,  transfer  or  change  of  title,  within  the  meaning  of  a  clause  iu 
a  policy  which  prohibits  a  transfer  or  change  of  the  title  without  the  con- 
sent of  the  insurer. 

4.  And  this  rule  is  especially  applicable  where  the  assured  held  only  an 
equity  of  redemption  in  the  insured  premises,  the  same  being  mortgaged 
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at  the*  time  the  policy  was  given,  and  lie  merely  executed  another  mortgage 
to  a  different  person,  and  for  a  different  amount,  and  applied  the  proceeds 
to  the  payment  of  the  prior  incumbrance,  and  to  other  purposes. 

5.  Same — rule  of  construction.  The  right  to  insist  upon  the  forfeiture 
of  a  policy  under  such  a  prohibitory  clause  is  stricti  juris.  Liberal  intend- 
ments and  enlarged  constructions  will  not  be  indulged  in  favor  of  such  for- 
feitures. The  objection  must  be  brought  clearly  within  the  forfeiting  clause 
or  it  will  not  avail. 

6.  Same — of  a  change  in  the  use  of  t7ie  premises.  "Where  a  building  is 
being  used  as  a  "flax  factory,"  and  is  insured  as  such,  the  assured  may  prop- 
erly erect  therein  and  operate  machinery  for  the  manufacture  of  rope,  that 
mode  of  using  the  building  being  embraced  in  the  term  "flax  factory,"  and 
is  not  within  a  clause  in  the  policy  prohibiting  a  change  in  the  character 
and  degree  of  the  risk. 

7.  Same — representations  by  agents — how  far  binding  on  the  company. 
Even  if  the  use  of  the  building  for  the  manufacture  of  rope,  when  it  had 
been  insured  as  a  "  flax  factory,"  could  be  regarded  as  a  violation  of  the 
terms  of  a  condition  in  the  policy  in  respect  to  increase  of  hazard,  still, 
where  the  agent  of  the  company,  who  was  authorized  to  take  risks,  iii 
answer  to  an  inquiry  by  the  assured,  at  the  time  of  issuing  the  policy, 
assured  him  such  use  of  the  premises  would  not  be  in  violation  of  the  con- 
tract— that  the  term  "  flax  factory,"  used  in  the  policy,  was  broad  enough 
to  include  the  manufacture  of  rope,  the  company  would  be  estopped  by 
such  declaration  of  their  agent. 

8.  The  agent  in  such  case  would  be  acting  within  the  scope  of  his 
authority.  Being  authorized  to  take  risks,  an  insurance  agent  is  thereby 
empowered  to  give  a  construction  to  the  written  portions  of  a  policy  issued 
by  him,  at  least. 

9.  Same — of  a  warranty  as  to  the  use  of  stones  in  the  building — whether 
continuing.  An  applicant  for  insurance  upon  a  building  was  asked,  "How 
is  the  building  warmed  ?  If  any  stoves  and  pipes,  how  are  they  secured  ?" 
'The  answer  was,  "  No  stoves  used."     This  was  held  to  be  a  representation 

only  as  to  the  use  of  stoves  in  the  building  at  that  time,  and  was  not  a  con- 
tinuing one,  nor  a  warranty  that  stoves  should  not  be  used  for  warming 
purposes. 

10.  Instructions.  It  is  improper  to  instruct  a  jury  that  a  party,  in 
order  to  recover,  must  prove  that  he  has  "  substantially  complied  with  his 
contract."     Such  a  form  of  instruction  is  calculated  to  mislead  a  jury. 

11.  Evidence — promise  of  the  officers  of  an  insurance  company  to  pay  a 
policy.  It  is  competent,  in  an  action  upon  an  insurance  policy,  for  the 
plaintiff  to  prove  that  the  president  and  secretary  of  the  company  promised 
to  pay  the  loss. 
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Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  James  W. 
Eddy,  against  the  Aurora  Fire  Insurance  Company,  to  recover 
upon  a  policy  of  insurance  upon  a  building  used  as  a  "  flax 
factory/'  for  a  loss  occasioned  by  the  destruction  of  the  prop- 
erty by  fire. 

The  policy,  among  other  things,  contained  the  following 
clause :  "  It  is  expressly  agreed  that  the  assured  is  to  keep 
eight  buckets  filled  with  water  on  the  first  floor,  where  the 
machinery  is  run,  and  four  in  the  basement  by  the  reservoir, 
ready  for  use  at  all  times  in  case  of  fire.  Also,  that  smoking 
shall  be  strictly  prohibited  in  or  about  the  buildings."  It  also 
provided,  that  "  if  the  title  of  the  property  is  transferred  or 
changed,  or  the  policy  is  assigned  without  written  permission 
hereon,  this  policy  shall  be  void." 

Other  features  of  the  policy,  involved  in  the  controversy, 
are  fully  disclosed  in  the  opinion  of  the  court. 

A  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.     The  company  appealed. 

Mr.  B.  F.  Parks,  for  the  appellants. 

In  answer  to  a  question  on  the  subject  of  the  mode  in  which 
the  building  was  warmed,  in  the  application,  the  assured 
answered  that  no  stoves  Avere  used,  yet  afterwards  stoves  were 
used  in  the  building  for  warming  purposes.  This  was  a  vio- 
lation of  the  contract.  Schmidt  v.  Peoria  Mut.  Fire  Ins.  Co.  41 
111.  296  ;  Aurey  v.  Commonwealth  Ins.  Co.  10  Pick.  Mass.  535  ; 
Merwin  v.  Middlesex  Mut.  Ins.  Co.  21  Pick.  162;  Murdoch  v. 
Chenango  Mut.  Ins.  Co.  2  Comst.  210, 

There  was  a  transfer  of  the  title,  in  violation  of  the  terms 
of  the  policy.  Dix  v.  Mercantile  Ins.  Co.  22  111.  272  ;  McLoren 
v.  Hartford  Fire  Ins.  Co.  1  Selden,  151 ;  Dreher  v.  JEtna  Ins. 
a.  18  Mo.  128. 


216  Aurora  Fire  Ins.  Co.  v.  Eddy.         [Sept.  T., 

Briefs  of  Counsel. 

In  the  case  of  Western  Massachusetts  Ins.  Co.  v.  Hiker,  10 
Michigan,  279,  the  court  hold  the  following  language  :  "  A 
policy  of  insurance  containing  a  condition  that,  in  case  of  any 
sale,  transfer  or  change  of  title  in  the  property  insured,  such 
insurance  shall  be  void  and  cease,  is  voided  by  a  conveyance 
which  is  absolute  in  form,  though  given  as  security  for  a  debt, 
merely,  and  this,  though  only  an  undivided  interest  in  the 
property  insured  is  conveyed." 

See,  also,  Barnes  v.  Mut.  F.  Ins.  Co.  51  Me.  110;  Hartford 
Fire  Ins.  Co.  v.  Ross,  23  Ind.  179 ;  Ayres  v.  Hartford  Fire  Ins. 
Co.  17  Iowa,  176. 

It  was  improper  to  allow  the  plaintiff  below  to  prove  that 
the  agent  who  issued  the  policy  told  him  he  could  erect  and 
operate  machinery  for  making  rope  in  the  "  flax  factory." 
Schmidt  v.  Peoria  Marine  &  Fire  Ins.  Co.  41  111.  295 ;  Mayor, 
etc.  of  New  York  v.  Brooklyn  Mut.  Ins.  Co.  41  Barb.  231 ;  Boggs 
v.  Am.  Ins.  Co.  30  Mo.  63  ;  Lee  v.  Howard  Fire  Ins.  Co.  3 
Gray,  583;  III  Mut.  Ins.  Co.  v.  O'Neil,  13  111.  89. 

Mr.  Charles  Hitchcock,  also  for  the  appellants. 

Messrs.  Wheaton  &  McDole,  for  the  appellee. 

Although  the  assured  executed  a  deed,  absolute  in  form,  he 
took  a  defeasance  which  rendered  the  transaction  only  a  mort- 
gage. Delahay  v.  McConnel,  4  Scam.  157,  and  cases  there  cited ; 
Coates  v.  Woodworth,  13  111.  654;  Miller  v.  Thomas,  14  111. 
428 ;  Tillson  v.  Moulton,  23  111.  648 ;  Be  Wolf  v.  Strader,  26 
111.  225;  28  111.  149,  277;  32  111.  475. 

The  giving  of  a  mortgage  by  the  assured  is  not  such  an 
alienation,  or  transfer  of  title,  as  will  avoid  the  policy.  Mas- 
ters v.  Madison  Co.  Mut.  Ins.  Co.  11  Barb.  224;  see  Benbankv. 
Rockingham  Mut.  Fire  Ins.  Co.  4  Foster  (N.  H.)  B.  550 ;  Smith 
v.  People's  Bank,  11  Shep.  (Me.)  185;  Trumbull  v.  Portage  Mut. 
Fire  Ins.  Co.  12  Ohio,  365;  Tittemorev.  Mut.  Ins.  Co.  20  Vt. 
146 ;  Holbrook  v.  Am.  Ins.  Co.  1  Curtis  (Cir.  Co.)  193  ;  Jackson 
v.  Mass.  Mut.  Fire  Ins.  Co.  23  Pick.  418  ;  Lazarus  v.  Common- 
wealth Ins.   Co.  19  Pick.  81;  same  case  in  5  Pick.  76;  2  Am. 
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Leading  Cases,  561,  note ;  Locke  v.  North  Am.  Ins.  Co.  13 
Mass.  61 ;  Higginson  v.  Dale,  13  Mass.  96 ;  Gordon  v.  Fire 
&  Mar.  Ins.  Co.  2  Pick.  249  ;  Crownover  v.  Mut.  Ins.  Co.  of 
Albany,  1  Comst.  290;   Com.  Ins.  Co.  v.  Spankneble,  52  111.  53. 

It  is  claimed  by  appellants  that  the  policy  was  avoided  by 
the  putting  of  rope  machinery  into  the  mill  after  the  policy 
was  issued. 

The  description  of  the  premises  in  the  application  and  policy 
is,  three  story  stone  flax  factory,  etc.  The  description  is  cer- 
tainly broad  enough  to  cover  any  kind  of  manufacture  of  flax 
into  anything  else,  and  warrant  its  use  for  any  purpose  which 
a  flax  factory  might  be  adapted  to,  the  manufacture  of  flax 
into  rope,  or  anything  else,  and  the  use  of  any  and  all  neces- 
sary machinery  therefor,  and  there  is  nothing  in  the  policy  or 
application  which  limits  such  use.  There  is  no  prohibition  in 
the  policy  or  application  of  the  manufacture  of  rope,  and 
nowhere  any  warranty  or  representation  that  rope  should  not 
be  manufactured,  or  machinery  therefor  put  in.  The  very 
terms  of  the  description  involve  the  idea  that  rope  may  be 
manufactured,  if  rope  is  manufactured  in  a  flax  factory  ;  and 
certainly  no  warranty  will  be  implied  for  the  benefit  of  the 
insurance  company.  Lounsbury  v.  Protection  Ins.  Co.  8  Conn. 
499;  New  York  Equit.  Ins.  Co.  v.  Langdon,  6  Wend.  623  ;  Pirn 
v.  Beid,  6  Man.  and  Grang.  1  (46  Eng.  C.  L.  1)  ;  Blood  v. 
Howard  Fire  Ins.  Co.  12  Cush.  172. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  previously  before  this  court,  and  is  reported 
in  49  111.  106.  It  was  then  reversed,  because  erroneous  instruc- 
tions were  given.  There  was  a  stipulation  in  the  policy,  that 
the  assured  should  keep  eight  buckets  filled  with  water  on 
the  first  floor  where  the  machinery  was  run  and  four  in  the 
basement,  by  the  reservoir,  ready  for  use  at  all  times  in  case 
of  fire.  In  considering  the  case,  when  previously  before  us,  we 
held,  that  a  reasonable  construction  of  this  clause  required, 
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that  while,  from  freezing  or  unavoidable  causes,  a  literal  com- 
pliance with  the  warranty  might  have  been  impossible,  and 
could  not  have  been  in  the  contemplation  of  the  parties,  still, 
it  was  incumbent  on  the  assured  to  show  that  the  required 
number  of  buckets,  in  good  and  serviceable  condition,  were  at 
the  places  designated  in  the  agreement,  ready  for  instant  use. 

This  being  the  requirement,  it  devolved  upon  the  assured  to 
prove  that  he  had  complied  therewith. 

On  that  question,  there  was  some  contrariety  in  the  evi- 
dence, which  the  jury  were  required  to  reconcile,  or,  if  unable 
to  do  so,  then  to  give  weight  to  such  as  they  believed  to  be  true. 

In  such  cases,  it  is  the  province  of  the  jury  to  carefully 
weigh  the  whole  of  the  evidence,  and  to  find  according  to  its 
weight,  and  the  presumption  is,  that  they  have  done  so,  unless 
we  see  from  the  record  that  they  misunderstood  or  disregarded 
the  proof.  The  court  will  not  disturb  their  finding  on  any  ques- 
tion, unless  it  appears  clearly  to  be  unsupported.  In  this  case, 
while  we  might  have  arrived  at  a  different  conclusion,  we  are 
not  prepared  to  say  that  there  were  not  the  required  number 
of  buckets  in  their  places,  in  good  order  and  ready  for  instant 
use. 

The  testimony  on  this  question  introduced  by  appellee  is 
more  positive  and  affirmative  in  its  character  than  that  of 
appellants.  The  witnesses  of  the  latter,  in  the  main,  only  say 
they  did  not  see  the  buckets,  but  fail  to  state  that  they  had 
searched  for  the  buckets,  or  had  their  attention  called  to  the 
matter.  It  is  true,  that  two  of  them  say  they  had,  at  one  time, 
occasion  to  use  some  buckets  but  only  found  six.  This  may 
have  been  true,  and  the  proper  number  still  have  been  in 
the  mill.  Dodds,  on  his  examination  in  chief,  seems  to  be 
positive  as  to  the  want  of  buckets,  but  the  value  of  this  testi- 
mony is  greatly  impaired  by  his  cross  examination,  when  he  was 
not  at  all  positive  on  the  subject.  On  the  other  hand,  appellee's 
witnesses  all  examined  expressly  to  see  if  the  buckets  were 
there.  At  most,  it  seems  to  be  no  more  than  doubtful  whether 
the  buckets  were  all  there,  but  it  is  by  no  means  clear,  nor  is 
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there  a  clear  preponderance  of  evidence,  that  there  was  not  the 
requisite  number. 

It  is  next  urged  that  there  was  smoking  allowed  in  the  fac- 
tory, contrary  to  the  stipulation  in  the  policy.  It  was  agreed, 
that  smoking  should  be  strictly  prohibited  in  and  about  the 
premises.  Eddy  swears  he  prohibited  smoking  in  and  about 
the  buildings,  and  this  was  a  literal  compliance  with  his  part 
of  the  agreement  to  prohibit  smoking.  In  the  case  of  The 
Insurance  Co.  of  North  America  v.  McDowell,  50  111.  121,  it  was 
stated,  in  answer  to  a  question  propounded  to  the  assured,  and 
which  became  a  part  of  the  conditions  upon  which  the  policy 
was  issued,  that  smoking  was  not  allowed.  And  it  appears 
there  had  been  smoking  by  some  of  the  employees  about  the 
mill,  but  as  soon  as  the  attention  of  the  assured  was  called 
to  the  fact  that  it  was  contrary  to  the  terms  of  the  policy,  he 
forbid  it,  and  put  up  a  notice  that  it  was  not  allowed.  It  was 
there  held,  that  in  such  a  case  the  assured  only  undertakes  that 
he  himself  will  not  do  the  act,  or  allow  others  to  do  so,  if  by 
reasonable  precaution  he  can  prevent  it.  In  this  case  appellee 
prohibited  smoking,  and  there  is  no  evidence  that  he  had  any 
notice  that  his  orders  had  been  disregarded,  so  as  to  require 
him  to  resort  to  other  and  more  energetic  steps  for  its  preven- 
tion. He  did  not  agree  that,  if  there  should  be  smoking  in  or 
about  the  buildings,  the  policy  should  be  void.  He,  or  any 
man  who  is  at  all  qualified  to  transact  the  most  ordinary  busi- 
ness, would  not  enter  into  such  an  engagement,  as  strangers 
and  others  over  whom  he  had  no  control  were  liable  to  smoke 
about  the  buildings.  Had  the  evidence  shown  that  his  orders 
were  disregarded,  and  that  it  had  come  to  his  knowledge,  then 
a  different  question  would  have  been  presented  for  our  consid- 
eration. But  the  jury  were,  under  the  evidence  before  them, 
warranted  in  finding  appellee  had  used  reasonable  efforts  to 
prevent  smoking  in  or  about  the  buildings. 

It  is  next  urged  that  there  was  a  violation  of  the  condi- 
tion, that  if  the  title  to  the  property  should  be  transferred  or 
changed,  the  policy  should   be  void.     It  appears  that  when 
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the  property  was  insured  Eddy  was  only  the  owner  of  the 
equity  of  redemption,  Town  then  holding  a  mortgage  on  the 
premises,  and  loss,  if  any,  was  payable  to  Town,  as  his  interest 
might  show.  Subsequently,  appellee  conveyed  the  premises, 
with  other  property,  to  Brown,  and  he,  at  the  same  time,  and 
as  a  part  of  the  same  transaction,  gave  back  to  appellee  a 
defeasance.  This  arrangement  was  made  to  enable  Eddy  to 
take  up  his  mortgage  to  Town,  which  was  done,  and  to  procure 
means  for  other  purposes.  That  this  conveyance  and  defeas- 
ance only  constituted  a  mortgage,  is  so  obvious  that  the  cita- 
tion of  authorities  to  establish  the  proposition  is  wholly  unnec- 
essary. 

The  question  is  then  presented  whether  the  execution  of  a 
mortgage  on  the  premises  was  such  a  change  or  transfer  of  the 
property  as  rendered  the  policy  void.  It  was  but  an  equity 
of  redemption  that  was  insured,  and  this  transaction  still  left 
appellee  as  fully  the  owner  of  the  equity  of  redemption  as  he 
was  at  the  time  the  insurance  was  effected.  This  was  not, 
therefore,  any  change  or  transfer  of  title  in  appellee,  but  the 
only  change  was,  that  a  different  person  held  the  mortgage, 
and  it  was,  perhaps,  for  a  different  amount.  But  appellee's 
title  was  the  same.  But  even  if  this  were  not  so,  still,  the 
execution  of  a  mortgage  on  the  insured  premises  has  been 
held,  in  the  case  of  the  Commercial  Ins.  Co.  v.  Sgcmkneble,  52 
111.  53,  not  to  be  a  sale,  alienation,  conveyance,  transfer,  or 
change  of  title,  such  as  is  prohibited  by  a  similar  clause  in 
a  policy,  and  that  the  right  to  insist  upon  such  a  forfeiture  is 
sir icti  juris ;  that  liberal  intendments  and  enlarged  constructions 
will  not  be  indulged  in  favor  of  such  forfeitures.  They  must 
be  brought  clearly  within  the  forfeiting  clause.  This,  then, 
disposes  of  that  question. 

It  is  also  urged  that,  by  erecting  and  putting  into  operation 
machinery  for  the  manufacture  of  rope  increased  the  hazard 
and  avoided  the  policy.  It  appears  that  at  the  time  the  risk 
was  taken  appellee  notified  the  agent  that  he  intended  to  put 
in  rope  machinery  and  he  inquired  whether  it  would  affect  the 
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policy,  and  was  informed  it  would  not,  as  the  term  flax  fac- 
tory was  broad  enough  to  embrace  it,  and  we  have  no  doubt 
he  was  correct  in  his  definition  of  the  term  flax  factory.  It 
is  believed  to  be  quite  common  in  such  establishments  to 
manufacture  rope.  It  is  a  usual  part  of  the  business,  and  for 
that  reason  we  incline  to  the  opinion  that  this  was  no  breach 
of  the  condition.  But  if  it  was,  still  the  agent  of  the  com- 
pany assured  appellee  that  it  would  not  be,  and  shall  appellee 
be  misled  when  he  is  procuring  a  policy,  and  induced  to  take 
one  that  he  intends,  and  the  agent  of  the  company  assures  him 
is  broad  enough  to  -cover  rope  works,  when  it  does  not,  and 
shall  appellants  now  be  heard  to  say,  it  is  true  our  agent  mis- 
led appellee,and  induced  him  to  do  an  act  that  we  knew  would 
avoid  his  policy,  and  thus  enable  us  to  obtain  the  premium 
when  we  incurred  no  risk?  A  court  of  justice  would  never 
sanction  such  a  fraud,  and  thus  enable  parties  to  obtain  and 
enforce  such  an  unjust  advantage.  The  agent  was  acting  within 
the  scope  of  his  authority,  and  was,  when  appellants  autho- 
rized him  to  take  policies,  empowered  to  give  a  construction 
to  the  written  portion  of  the  policy,  if  no  more,  and  the  com- 
pany must  be  held  estopped  by  this  declaration  of  their  agent. 
The  instruction  given  on  behalf  of  appellee,  on  that  question, 
was  proper. 

It  is  also  urged  that  there  was  a  breach  of  the  warranty 
in  the  policy,  that  no  stoves  were  used.  The  question  was 
asked,  "How  is  the  building  warmed?  If  any  stoves  and  pipes, 
how  are  they  secured?"  To  this,  it  was  answered,  "No  stoves 
used."  Appellee  agreed  in  the  application,  that  if  any  untrue 
answer  was  given  therein  the  insurance  was  to  be  void,  and 
the  policy  of  no  effect.  It  is  not  contended  that  the  buildings, 
or  any  part  of  them,  were  then  warmed  by  a  stove,  but  that 
one  was  subsequently  used  for  the  purpose,  and  that  this  rep- 
resentation was  a  continuing  one,  and  was  a  warranty  that  a 
stove  would  not  be  used  for  warming  purposes.  In  the  case 
of  Schmidt  v.  The  Peoria  Fire  &  Marine  Ins.   Co.  41  111.  295, 
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a  similar  representation  was  held  not  to  be  a  continuing  war- 
ranty that  there  should  be  no  fire  in  the  tannery,  except  under 
the  boiler,  as  represented,  during  the  life  of  the  policy,  but  only 
a  representation  of  the  condition  of  the  property  at  the  time 
the  policy  was  issued.  We  will  not  give  a  forced  construction 
to  language  to  enable  a  party  to  enforce  a  forfeiture,  but  rather 
adhere  to  the  natural  import  of  the  words  used.  In  this  case 
the  questions  and  answers  are  in  the  present  and  not  in  the 
future  tense. 

The  use,  then,  of  the  stove  was  not  a  breach  of  the  warranty. 
But  if  used  recklessly  it  might  be  regarded  as  increasing  the 
risk.  Dodd  testifies,  that  on  the  evening  of  the  loss  he  made  a 
fire  and  heated  it  red  hot.  But  he  says  that  the  principal  or 
foreman,  or  Eddy,  was  not  there,  and  he  says  Ticknor,  Turner 
or  Eddy  never  directed  him  to  make  a  fire  in  the  stove,  and  he 
says  "  the  bosses  "  did  not  want  him  to  make  the  fire,  but  he 
was  asked  to  do  so  by  the  girls  who  worked  in  the  factory,  that 
they  might  warm  their  feet  before  going  home.  Hoborn  also 
testified,  that  he  had  seen  fire  in  the  stove  and  that  he  had  seen 
it  red  hot.  Other  witnesses,  who  had  better  opportunities  of 
seeing  and  knowing  the  facts,  speak  of  seeing  fire  in  the  stove, 
but  do  not  speak  of  its  being  unusually  hot;  and  it  was  for  the 
jury  to  say,  whether  it  was  used  in  a  grossly  negligent  man- 
ner, and  they  have  found  it  was  not,  and  seem  not  to  have  given 
much  weight  to  the  evidence  of  Dodd  and  Hoborn,  and  from 
the  uncertainty  they  manifest  in.  reference  to  other  matters 
about  which  they  testify,  we  are  not  prepared  to  say  that  it 
was  entitled  to  receive  more  weight  than  was  given  to  it. 

Appellants  asked,  but  the  court  refused  to  give,  this  instruc- 
tion : 

"The  jury  are  instructed,  that  so  far  as  relates  to  the  ques- 
tion of  buckets,  the  policy  requires  that  the  plaintiff  must 
keep  '  at  all  times  ready  for  use  in  case  of  fire,  four  buckets 
of  water'  in  the  basement  story  and  eight  buckets  on  the 
middle  floor;  and  the  plaintiff  must  show  affirmatively  that 
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he  did  substantially  so  keep  said  backets  of  water,  and  if  he 
has  not  proved  these  facts,  the  jury  must  find  for  the  defend- 
ant." 


While  this  instruction  may  not  be  entirely  incorrect,  it  was 
certainly  calculated  to  mislead.  What  would  amount  to  a  sub- 
stantial compliance  with  a  contract,  is  very  indefinite,  and  a 
question  about  which  well  founded  differences  might  exist.  This 
form  of  instruction  was  held  to  be  erroneous  when  this  case 
was  previously  before  this  court.  We  then  but  followed  the 
decision  on  the  same  point  in  the  case  of  Taylor  v.  Beck,  13 
111.  336.  The  court  below  had  already  given  an  instruction, 
clear,  definite,  and  free  from  misapprehension  on  this  question. 
,  It  was  this  : 

"If  the  jury  believe  from  the  evidence  that  buckets  could 
not  be  kept  in  the  mill  filled  with  water  all  the  time,  in  accord- 
ance with  the  literal  provisions  of  the  policy,  because  of 
freezing,  then  a  literal  compliance  with  the  said  provisions  of 
the  policy  concerning  buckets,  was  not  required  and  could  not 
have  been  in  the  contemplation  of  the  parties  when  the  policy 
was  made,  but  all  that  was  required  by  the  plaintiff  in  order 
to  comply  with  such  stipulation  was  to  have  the  required  num- 
ber of  buckets  in  good  and  serviceable  condition  at  the  proper 
places  ready  for  instant  use." 

This  is  the  construction  we  gave  in  the  former  opinion,  on 
the  previous  trial.  The  instruction  on  this  point,  as  well  as  all 
others,  is  free  from  objection.  It  presented  the  law  of  the  case 
fairly  to  the  jury. 

It  is  objected  that  the  court  below  permitted  appellee  to  intro- 
duce evidence  tending  to  prove  a  promise  by  the  president  and 
secretary  of  the  company  to  pay  the  loss,  after  it  had  occurred. 
The  evidence  was  proper  for  the  consideration  of  the  jury.  It 
might  reasonably  be  inferred  from  such  evidence,  that  these 
officers  had  carefully  examined  the  circumstances  of  the  loss, 
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and  become  convinced  it  was  a  fair  one,  and  was  properly  pay- 
able. It  would  certainly  be  evidence  to  that,  if  to  no  greater 
extent,  and  it  was  clearly  admissible. 

After  a  careful  examination  of  this  record,  we  fail  to  perceive 
any  error  requiring  a  reversal  of  the  judgment,  and  it  must, 
therefore,  be  affirmed. 

Judgment  affirmed. 


James  W.  Harvey 

v. 
George  F.   Smith. 


Assignee  before  maturity — alteration  of  note.  If  a  person  signs  a  note 
written  partly  in  ink,  but  containing  a  material  condition  qualifying  his 
liability  written  only  in  pencil,  he  is  guilty  of  gross  carelessness,  and  if  the 
writing  in  pencil  is  erased  so  as  to  leave  no  trace  behind,  or  any  indication 
of  alteration,  an  innocent  holder,  taking  the  note  before  maturity,  for  a 
valuable  consideration,  will  take  it  discharged  of  any  defense  arising  from 
the  erased  portion,  or  from  the  fact  of  alteration. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

This  was  an  action  on  a  promissory  note  by  an  assignee 
against  the  maker,  given  for  the  purchase  of  some  fanning 
mills.  The  defendant  testified  on  the  trial,  that  the  mills  had 
never  been  delivered  to  him,  and  that  the  note,  at  the  time  he 
executed  it,  contained  a  condition,  written  in  pencil,  as  follows  : 
"  This  note  is  not  to  be  paid  until  fourteen  mills  are  sold," 
and  that  the  same  had  since  been  erased.  The  note,  as  offered 
in  evidence,  was  written  in  ink,  and  bore  no  trace  of  a  pencil 
mark,  or  any  indication  of  alteration. 
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Messrs.  Barry  &  McClellan,  for  the  appellant. 

Mr.  W.  B.  Plato,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Kane  circuit  court. 
The  defense  was,  that  the  note  had  been  altered  in  a  material 
part  since  its  execution  and  delivery.  The  jury  found  for  the 
defendant.  A  motion  for  a  new  trial  was  duly  made  and  over- 
ruled, and  judgment  rendered  on  the  verdict. 

To  reverse  this  judgment,  the  plaintiff  appeals  to  this  court. 

The  note  sued  on  had  been  assigned  to  the  plaintiff  some 
months  before  its  maturity,  and  under  circumstances  to  excite 
no  suspicion  or  inquiry.  Full  value  was  paid  for  the  note,  and 
the  evidence  to  establish  the  defense  was  so  slight,  compared 
with  that  produced  by  the  plaintiff,  that  the  note  had  not  been 
altered  in  any  respect,  the  jury  should  not  have  hesitated  to 
find  a  verdict  in  favor  of  the  plaintiff. 

The  following  instruction  was  asked  by  the  plaintiff,  which 
the  court  refused : 

"  Although  the  jury  may  believe,  from  the  evidence,  that  the 
note,  at  the  time  it  was  executed  by  the  defendant,  had  the 
words,  '  after  the  sale  of  fourteen  mills/  and  although  the 
jury  may  believe  from  the  evidence  that  said  words  have  been 
erased,  yet,  if  the  jury  further  believe  from  the  evidence  that 
those  words  were  put  upon  the  paper  with  such  light  material 
that  they  could  be  erased  without  leaving  any  trace  upon  the 
paper  which  could  be  detected  by  a  prudent  and  careful  man ; 
and  if  they  further  believe  from  the  evidence  that  said  words 
were  erased  from  the  paper  without  leaving  any  traces  behind 
them  to  show  that  they  had  ever  been  upon  the  paper,  and  that 
said  erasure  was  made  without  the  knowledge  of  the  plaintiff 
and  before  he  purchased  the  same,  then  the  law  is  for  the  plain- 
tiff, and  the  jury  should  so  find." 
15 — 55th  III. 
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It  appears  from  the  evidence,  that  the  words  in  question 
were  written  on  this  note  in  pencil,  and  in  view  of  this  fact, 
the  instruction  should  have  been  given. 

If  a  person  signs  a  note  written  partly  in  ink,  but  contain- 
ing a  material  condition,  qualifying  his  liability,  written  only 
in  pencil,  he  is  guilty  of  gross  carelessness,  and  if  the  writing 
in  pencil  is  erased  so  as  to  leave  no  trace  behind,  or  any  indi- 
cation of  alteration,  as  it  easily  may  be,  we  are  of  opinion,  an 
innocent  holder,  taking  the  note  before  maturity,  for  a  valu- 
able consideration,  will  take  it  discharged  of  any  defense  aris- 
ing from  the  erased  portion  of  the  note,  or  from  the  fact  of 
alteration.  Young  v.  Grote,  4  Bing.  258 — 13  Eng.  Com.  L. 
R.  420. 

Had  this  instruction  been  given,  it  is  not  probable  a  verdict 
would  have  been  found  for  the  defendant.  This  instruction 
should  not  have  been  refused.  For  this  error,  and  for  refus- 
ing the  motion  for  a  new  trial  on  the  evidence,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Chicago  &  Northwestern  Railway  Company 

v. 

James  Barrie. 


1.  Negligence — in  railroads — keeping  fences  in  repair.  While  railroad 
companies  will  be  held  to  a  high  degree  of  diligence  in  keeping  their  fences 
in  good  repair,  they  are  not  bound  to  do  impossible  things,  nor  are  they 
required  to  keep  a  constant  patrol,  night  and  day.  If,  where  a  railroad  is 
enclosed  by  a  sufficient  fence,  a  breach  occurs  therein  by  reason  of  the 
unlawful  act  of  a  stranger,  and  through  such  breach  stock  get  upon  the 
track  and  are  injured,  in  the  absence  of  negligence  on  their  part,  the  com- 
pany will  not  be  liable,  unless  the  accident  happened  after  the  lapse  of  a 
sufficient  time  for  the  company,  in  the  exercise  of  reasonable  diligence,  to 
have  discovered  and  repaired  the  breach  before  the  injury  occurred. 
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2.  Where  stock  get  upon  a  railroad  track  without  the  fault  of  the  com- 
pany, the  law  requires  evidence  beyond  the  mere  proof  that  they  were 
injured  by  the  engine  and  carriages  of  the  company  on  the  road,  to  establish 
a  liability  for  such  injury;  there  must,  in  such  case,  be  proof  of  negligence 
on  the  part  of  the  agents  and  servants  of  the  company  in  charge  of  the 
train  at  the  time  the  injury  occurred. 

3.  In  an  action  against  a  railroad  company  to  recover  the  value  of  cattle 
alleged  to  have  been  killed  on  defendants'  road  by  their  locomotive  and 
train,  it  appeared  the  cattle  could  have  been  seen  on  the  track  by  the  engi- 
neer, if  he  had  been  on  the  lookout,  for  a  distance  of  more  than  half  a 
mile ;  there  was  nothing  to  obstruct  his  view,  and  yet,  with  the  stock  stand- 
ing on  the  track  in  full  view,  the  engineer  made  no  effort  to  avoid  the  dan- 
ger, and  never  slackened  the  speed  of  the  train,  but  rushed  on  at  a  rapid 
rate,  without  any  signal  to  give  the  alarm :  Held,  it  was  gross  negligence 
on  the  part  of  the  engineer  not  to  stop  the  train  in  time  to  avoid  the 
danger,  for  which  the  company  should  be  held  responsible,  even  though 
the  cattle  were  upon  the  track  without  the  fault  of  the  company. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Henry  &  Johnson,  for  the  appellants. 

Messrs.  Dinsmoor  &  Stager,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  justice  of 
the  peace,  by  the  appellee,  to  recover  the  value  of  stock  alleged 
to  have  been  killed  by  the  locomotive  and  train  of  the  appel- 
lants. A  trial  was  had  before  the  justice,  which  resulted  in  a 
judgment  in  favor  of  the  appellee,  and  the  appellants  then 
removed  the  cause  to  the  circuit  court,  where  a  trial  was  again 
had,  and  resulted,  as  before,  in  a  judgment  for  the  appellee. 

The  appellants  seek  a  reversal  of  the  judgment  principally 
on  the  ground  that  the  verdict  in  the  circuit  court  was  against 
the  weight  of  the  evidence,  and  that  it  was  error  in  the  court 
not  to  award  a  new  trial. 
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The  evidence  shows,  that  at  the  place  where  the  stock  of 
•  appellee  got  upon  the  railroad  track,  the  appellants  had  hith- 
erto erected  and  always  maintained  a  good  and  sufficient  fence. 
The  defect  in  the  fence  at  the  time  was  probably  occasioned  by 
the  removal  of  some  boards  by  some  men  who  were  engaged  in 
setting  poles  for  the  telegraph  company.  The  evidence  shows 
that  some  workmen  were  engaged  in  the  vicinity  of  the  place 
where  the  stock  got  upon  the  track,  and  it  is  supposed  that, 
for  some  purpose,  they  removed  the  boards  from  the  fence,  and 
through  the  gap  thus  made  the  stock  got  upon  the  track.  If 
this  is  the  true  theory  of  the  case,  it  was  simply  the  unlawful 
act  of  strangers,  for  which  the  company  would  not  be  liable 
until  after  the  lapse  of  a  sufficient  time  for  the  company,  in 
the  exercise  of  reasonable  diligence,  to  have  discovered  and 
repaired  the  injury  to  the  fence.  While  the  company  will  be 
held  to  a  high  degree  of  diligence  in  keeping  their  fences  in 
good  repair,  they  are  not  bound  to  do  impossible  things,  nor 
are  they  required  to  keep  a  constant  patrol,  night  and  day.  If 
their  fences  should  be  destroyed  and  torn  clown  by  the  unlaw- 
ful acts  of  strangers,  they  would  undoubtedly  be  entitled  to  a 
reasonable  time  in  which  to  discover  and  repair  the  same.  III. 
Cent.  R.  R.  Co.  v.  Swearingen,  47  111.  206 ;  Same  v.  Same,  33 
111.  289. 

If  the  appellants  are  liable  in  this  instance,  it  must  be  solely 
on  the  ground  of  negligence  in  the  agents  and  servants  of  the 
company  in  running  and  controlling  their  train,  by  reason 
whereof  the  stock  were  killed.  That  the  stock  of  the  appellee 
were  killed  by  the  train  of  the  appellants  is  not  denied,  and 
there  is  no  conflict  in  fact  in  the  evidence,  as  to  the  man- 
ner of  the  killing.  The  appellants  produce  no  evidence 
whatever  to  contradict  the  theory  of  the  appellee  as  to  the 
manner  in  which  the  stock  were  killed.  It  is  undoubtedly 
true,  that  the  law  requires  evidence,  beyond  proof  simply 
of  the  killing  of  stock  on  the  road  by  the  engine  and  car- 
riages of  the  company,  to  create  a  liability  for  the  death  of 
the  stock.     There  must  be  proof  of  negligence  on  the  part  of 
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the  agents  and  servants  of  the  company  in  charge  of  the  train 
at  the  time.  The  party  alleging  negligence,  takes  upon  him- 
self the  burden  of  making  such  proof.  The  requisite  proof 
of  negligence,  on  the  part  of  the  servants  of  the  company  in 
charge  of  the  train  at  the  time  of  the  alleged  injury,  is  not 
wanting  in  this  instance.  We  are  satisfied  that  there  is  enough 
evidence  in  the  record  to  support  the  finding  of  the  jury  on 
that  question.  It  is  shown  conclusively,  that  the  cattle  could 
have  been  seen  on  the  track  by  the  engineer,  if  he  had  been 
on  the  look  out,  for  a  distance  of  more  than  half  a  mile.  The 
accident  occurred  in  day  light.  There  was  nothing  to  obstruct 
his  view,  and  yet,  with  the  stock  standing  on  the  track  in  full 
view,  the  engineer  made  no  effort  to  avoid  the  danger,  never 
slackened  the  speed  of  the  train,  but  rushed  on  at  a  rapid  rate, 
without  any  signals,  so  far  as  this  evidence  shows,  to  give 
the  alarm.  The  inevitable  result  of  such  conduct  was  the 
destruction  of  the  appellee's  property.  It  amounts  to  little  less 
than  utter  and  willful  recklessness  on  the  part  of  the  engineer, 
dangerous  alike  to  his  employers,  and  to  everything  that  might 
come  near  his  train.  If  it  be  true,  that  the  stock  could  have 
been  seen  on  the  track  for  the  distance  testified  to  by  the  wit- 
nesses, it  was  gross  negligence,  and  even  recklessness  on  the 
part  of  the  engineer  not  to  stop  the  train  in  time  to  avoid 
the  danger,  for  which  the  company  must  be  held  responsible. 
It  was  the  plain  duty  of  the  engineer,  when  he  saw  the  stock 
on  the  track,  to  have  slackened  the  speed  of  the  train  in  time 
to  avoid  a  collision,  and  not  to  do  so,  was  culpable  and  gross 
negligence.     III.  Cent.  R.  R.  Co.  v.  Wren,  43  111.  77. 

It  is  not  possible  that  the  engineer  did  not  know,  from  his 
familiarity  with  the  road,  that  the  company  had  always  main- 
tained a  good  fence  at  that  point,  and  that  it  was  something 
unusual  for  stock  to  be  on  the  track  in  that  vicinity,  and  this 
fact  itself  ought  to  have  made  him  more  careful.  Perceiving 
no  error  in  the  record,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Toledo,  Peokia  &  Warsaw  Railway  Company 

v. 

Oliver  P.  Bookless. 


1.  Pleading — declaration  against  a  railroad  company  for  injury  to  stock 
—failure  to  fence  their  track.  In  an  action  against  a  railroad  company,  com- 
menced on  the  thirtieth  day  of  October,  1868,  to  recover  for  injury  to  stock 
of  the  plaintiff,  the  accident  being  attributed  to  the  want  of  fences  along 
the  track,  it  was  alleged  in  the  declaration  "  that  the  defendants,  on  the 
first  of  January,  1867,  and  from  thence  forward  to  the  commencement  of 
this  suit,  were  possessed  and  had  the  entire  control  of  the"  road,  "  and  had 
the  right  to  run  upon  the  same,  locomotives  and  trains."  "  And  the  plain- 
tiff avers  that  the  defendants,  more  than  six  months  after  the  said  railroad 
was  in  use,  and  continuously  to  the  time  of  the  committing  of  the  griev- 
ances, etc.  neglected  to  comply  with  the  before  mentioned  requirements,  as 
by  the  statute  in  such  case  made  and  provided,  it  was  their  duty  to  do:" 
Held,  upon  special  demurrer,  it  was  not  alleged  with  sufficient  certainty 
that  the  company,  for  the  period  of  six  months  after  the  road  was  "opened 
for  use,"  had  failed  to  erect  proper  fences.  The  allegations  in  that  regard 
were  only  argumentative,  not  certain. 

2.  Same — as  to  the  road  being  located  in  this  State.  Moreover,  the  decla- 
ration did  not  show  that  the  road  was  located  anywhere  in  this  State,  and 
for  that  reason  was  obnoxious  to  the  demurrer. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  court  below, 
by  Bookless  against  the  Toledo,  Peoria  &  Warsaw  Railway 
Company. 

The  declaration  was  as  follows  :  Oliver  P.  Bookless,  the  plain- 
tiff, complains  of  the  Toledo,  Peoria  &  Warsaw  Railroad  Com- 
pany, of  a  plea  of  trespass  on  the  case,  for  that  whereas,  here- 
tofore, to-wit,  on  the  first  day  of  January,  A.  D.  1867,  and 
from  thenceforward  to  the  commencement  of  this  suit,  the 
defendants  were  possessed  and  had  the  entire  control  of  the 
Toledo,  Peoria  &  Warsaw  railroad,  and  had  the  right  to  run 
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upon  the  same,  locomotives  and  trains  ;  and  the  plaintiff  avers 
that  during  all  that  time  it  was  the  duty  of  the  defendants  to 
erect  and  keep  in  repair  fences  on  the  side  of  said  railroad, 
suitable  and  sufficient  to  prevent  cattle,  horses,  sheep  and  hogs 
from  getting  on  said  railroad,  except  at  the  crossings  of  public 
roads  and  highways,  and  within  the  limits  of  towns,  cities  and 
villages,  and  where  the  same  runs  through  unenclosed  land  at 
a  greater  distance  than  five  miles  from  any  settlement,  and 
through  lands  where  proprietors  had  fenced,  and  except  where 
proprietors  had  agreed  to  fence  and  to  construct  suitable  cattle 
guards  at  all  railroad  crossings  of  public  highways,  to  prevent 
cattle,  horses,  sheep  and  hogs  from  getting  on  said  railroad, 
etc. ;  and  the  plaintiff  avers  that  the  defendant,  more  than  six 
months  after  the  said  railroad  was  in  use,  and  continuously  to 
the  time  of  the  committing  of  the  grievances,  hereinafter  men- 
tioned, neglected  to  comply  with  the  before  mentioned  require- 
ments, as  by  the  statute  in  such  case  made  and  provided,  it 
was  its  duty  to  do,  by  means  whereof  one  mare  colt,  the  prop- 
erty of  the  plaintiff,  of  great  value,  to-wit,  of  the  value  of 
$100,  on,  etc.  to-wit :  on  the  first  day  of  December,  A.  D. 
1867,  strayed  and  got  on  said  railroad,  but  not  at  any  of  the 
various  excepted  places  aforesaid ;  and  that  the  defendants,  by 
their  servants,  so  run,  conducted  and  directed  the  locomotive 
and  train  of  the  defendant  on  said  railroad,  that  the  said  loco- 
motive and  train  struck,  with  great  force  and  violence,  the 
said  mare  colt,  so  being  on  the  said  railroad  as  aforesaid,  by 
and  through  the  neglect  of  the  defendants  to  erect  and  keep 
in  repair  the  fences  and  cattle  guards,  etc.,  as  aforesaid ;  and 
the  same  did  then  and  there  wound,  injure  and  greatly  damage 
the  said  mare  colt,  the  property  of  the  plaintiff,  to-wit,  at  the 
county  aforesaid,  to  the  damage  of  the  plaintiff  of  $100,  and 
therefore  he  sues,  etc. 

The  defendants  interposed  a  special  demurrer  to  the  decla- 
ration, alleging,  as  grounds  thereof — 

1.  Said  declaration  does  not  allege  that  defendants'  rail- 
way was  open  for  use  six  months  prior  to  the  injury  com- 
plained of. 
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2.  Said  declaration  does  not  allege  that  that  part  of  said 
railway  where  said  animal  was  killed  had  been  open  for  use 
six  months  prior  to  the  injury  complained  of. 

3.  It  does  not  allege  that  a  fence  was  necessary  at  the  place 
where  said  animal  got  on  the  track  of  said  railway. 

4.  It  does  not  allege  a  venue  where  said  animal  got  on  the 
track  of  said  railway,  and  does  not  lay  a  venue  for  any  of  the 
averments  of  said  declaration,  except  as  to  the  inj  ury  •  of  the 
animal. 

The  circuit  court  overruled  the  demurrer,  and  judgment  by 
nil  dicit  was  rendered  against  the  company,  who  thereupon 
appealed. 

Messrs.  Bryan  &  Cochran,  for  the  appellants. 

Messrs.  Blades  &  Kay,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  founded  upon  the  statute  of 
1855,  requiring  railroad  corporations,  under  certain  circum- 
stances, and  with  certain  exceptions  therein  specified,  to  erect 
and  maintain  suitable  fences  on  the  sides  of  their  railroads, 
and  making  them  liable  for  stock  killed  on  their  roads  in  case 
of  failure  to  do  so.  The  declaration  contains  but  one  count, 
to  which  appellants  filed  a  special  demurrer,  which  was  over- 
ruled by  the  court,  and  judgment  nil  dicit  rendered  against 
appellants.  The  sufficiency  of  this  declaration,  challenged  by 
special  demurrer,  is  the  only  question  presented.  We  think 
it  is  not  sufficient.  The  first  section  of  the  act  in  question 
requires  every  railroad  corporation,  within  six  months  after 
their  lines,  or  any  part  thereof,  shall  have  been  opened  for 
use,  to  erect  and  maintain  a  suitable  fence  on  the  sides  thereof, 
or  the  part  thereof  "  so  open  for  use." 

The  declaration  alleges,  that  the  "  defendants,  on  the  first  of 
January,  1867,  and  from  thenceforward  to  the  commencement 
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of  this  suit,  were  possessed  and  had  the  entire  control  of 
the  Toledo,  Peoria  &  Warsaw  railroad,  and  had  the  right  to 
run  upon  the  same,  locomotives  and  trains." 

"  And  the  plaintiff  avers,  that  the  defendants,  more  than  six 
months  after  the  said  railroad  was  in  use,  and  continuously 
to  the  time  of  the  committing  of  the  grievances,  etc.,  neg- 
lected to  comply  with  the  before  mentioned  requirement,  as 
by  the  statute  in  such  case  made  and  provided,  it  was  its  duty 
to  do." 

These  allegations  are  argumentative,  and  may  tend  to  show 
that  the  line  of  this  railroad,  or  some  part  thereof,  was  "  open 
for  use,"  and  that,  for  the  period  of  six  months  after  it  was  so 
open  for  use,  appellants  failed  and  neglected  to  erect  fences  on 
the  side  of  their  road,  suitable  and  sufficient  to  prevent  cat- 
tle, etc.  from  getting  on  such  railroad.  But  it  is  a  mere 
tendency,  and  so  lacking  in  certainty,  that  it  will  not  stand 
the  test  of  a  special  demurrer.  This  corporation  may  have 
had  the  possession,  entire  control  of,  and  right  to  run  loco- 
motives and  trains  on  the  road,  without  the  same  having 
been  "  opened  for  use."  By  the  statute,  the  railroad  corpo- 
ration has  the  full  period  of  six  .months  after  the  line,  or  some 
part  of  it,  shall  have  been  opened  for  use,  in  which  to  erect 
fences  along  the  sides  of  so  much  as  has  been  so  opened  for 
use,  and  no  cause  of  action  can  arise  for  killing  stock,  in  the 
absence  of  negligence  in  the  act,  until  after  the  lapse  of  the 
six  months.  It  is  not  alleged  in  this  declaration,  that  it  was 
after  the  lapse  of  six  months  from  the  time  the  line,  or  some 
part  of  it,  was  so  opened  for  use,  that  the  colt  got  upon  the 
track.  The  declaration  is  negligently  and  unskillfully  drawn, 
and  it  is  not  worth  while  to  waste  time  in  pointing  out  all  of 
its  insufficiencies.  It  does  not  even  show  that  the  railroad 
was  located  anywhere  in  this  State.  The  demurrer  should 
have  been  sustained.  The  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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John  J.  Perry 

v. 

Colbert  E.  Ricketts. 


Master  and  servant — injury  to  the  latter  through  negligence  of  the  former. 
In  October,  1869,  an  employee  in  a  coal  mine,  while  descending  the  shaft  in 
a  cage,  was  precipitated  to  the  bottom,  a  distance  of  thirty-five  or  forty  feet, 
by  reason  of  the  breaking  of  the  rope  by  which  the  cage  was  being  let 
down,  and  was  seriousby  injured.  In  the  spring  prior  to  the  injury  the  rope 
was  old  and  in  bad  condition,  and  was  then  spliced ;  and  was  again  spliced 
in  August  and  September  of  the  same  year.  The  employer  was  then 
informed  it  was  unsafe.  The  party  injured  had  been  employed  at  the  mine 
only  about  twenty  days  when  the  accident  occurred.  One  witness  stated 
lie  told  him  he  would  be  injured  if  he  worked  in  the  mine.  The  defect  in 
the  rope  could  not  be  detected  by  ordinary  observation:  Held,  the  use  of 
the  rope  in  its  unsafe  condition  was  gross  negligence  on  the  part  of  the 
employer,  and  he  should  respond  in  damages  to  his  employee  for  the  injury 
resulting  therefrom.  It  was  not  incumbent  on  the  latter,  under  the  circum- 
stances, to  notify  the  former  of  the  defect,  which  he  had  but  slight  oppor- 
tunity of  knowing,  and  notice  of  which  had  already  come  to  the  employer. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the 
Hon.  S.  L.  Bichmond,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Clark  &  Baker  and  Burns,  for  the  appellant. 

Mr.  George  H.  Kettelle,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Appellant  owned  and  operated  a  coal  mine.  For  egress  and 
ingress  a  rope  was  fastened  to  the  cage,  and  thence  run  over 
pullies  and  attached  to  an  engine.  Appellee  was  employed  as 
a  miner,  and  in  descending  into  the  shaft  the  rope  broke  and 
precipitated  him  thirty-five  or  forty  feet,  by  means  whereof  he 
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was  seriously  injured.  This  suit  was  brought  to  recover  for 
such  injury,  and  a  verdict  obtained  for  $587.33,  and  judgment 
rendered  thereon.  For  a  reversal  the  case  is  brought  to  this 
court. 

The  rope  was  evidently  defective,  the  injury  sufficiently 
serious  to  justify  the  verdict  rendered,  and  hence  the  case  is 
narrowed  to  the  discussion  of  a  knowledge  of  the  defect,  by 
the  parties,  and  their  comparative  negligence. 

The  injury  happened  on  the  fifteenth  of  October,  1869.  It 
was  proved  that  in  the  previous  spring  the  rope  was  old  and  in 
bad  condition,  and  was  then  spliced ;  that  it  was  again  spliced 
in  August  and  September,  1869  ;  that  appellant  was  then 
informed  it  was  unsafe  ;  and  that  its  condition  could  not  be 
seen  by  ordinary  observation.  One  witness  also  stated  that  he 
told  appellee  he  would  be  injured  if  he  worked  in  this  mine. 
Such  is  substantially  the  evidence,  though  it  is  conflicting. 

Appellant  furnished  the  necessary  machinery  to  operate  the 
mine,  and  a  competent  engineer.  The  only  complaint  is  of  the 
defective  rope.  Appellant  was  his  own  superintendent,  and 
provided  whatever  was  needed  about  the  business. 

Under  these  circumstances  we  are  asked  to  apply  to  this  case 
the  rule  that  one  servant  cannot  recover  against  the  common 
master  for  injuries  resulting  from  the  negligence  of  a  fellow 
servant,  if  proper  precaution  had  been  observed  in  their  selec- 
tion. Such  application  cannot  be  made.  There  is  no  proof  of 
carelessness  on  the  part  of  the  engineer.  He  may  have  been, 
and  probably  was,  wholly  ignorant  of  the  defective  character 
of  the  rope.  The  master,  on  the  contrary,  was  fully  informed, 
and  permitted  this  insecure  rope  to  be  used,  thus  endangering 
the  limbs  and  lives  of  his  employees.  It  was  his  duty,  and  not 
that  of  the  engineer,  to  furnish  safe  materials.  This  was  his 
direct  undertaking  with  his  servants.  The  injury  was  the 
result  of  the  fault  of  the  master,  and  not  of  the  negligence  of 
a  fellow  servant. 

It  is  also  urged  that  the  injury  was  occasioned  by  the  negli- 
gence of  appellee ;  that  he  should  have  given  information  of 
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the  condition  of  the  rope,  and  thus  have  prevented  the  acci- 
dent. He  could  not  have  known  much  about  it,  as  he  had 
been  in  the  employ  of  appellant  for  less  than  twenty  days,  and 
the  proof  shows  that  the  defects  could  not  have  been  detected 
by  ordinary  observation.  Neither  is  it  probable  that  he  would 
hazard  life  and  limb,  by  a  descent  into  a  shaft  of  the  depth  of 
one  hundred  and  fifty  feet,  with  nothing  to  protect  him  from 
serious  injury,  if  not  death,  save  an  old  and  almost  rotten  rope. 
Besides,  the  evidence  is  that  appellant  had  full  information 
from  others,  that  the  rope  was  unsafe.  He  knew  that  it  was 
old,  badly  worn,  and  had  been  spliced  three  times.  The  use 
of  it  under  such  circumstances,  was  gross  negligence,  from 
which  he  should  not  be  relieved  on  account  of  any  slight  care- 
lessness on  the  part  of  appellee. 

The  case  is  a  plain  one  from  the  evidence,  and  properly 
decided.  It  is,  therefore,  unnecessary  to  discuss  the  instruc- 
tions.    The  judgment  is  affirmed. 

Judgment  affirmed. 


Samuel  S.  Boyles  et  al.  Executors,  etc. 

V. 

Hannah  A,  McMurphy. 


1.  Widow — of  her  rights  upon  renunciation  of  will  of  her  husband — con- 
struction of  sections  10  and  11  of  dower  act.  Upon  the  renunciation  by  a 
widow  of  the  will  of  her  husband,  under  the  tenth  and  eleventh  sections 
of  the  statute  of  dower,  she  becomes  entitled  not  only  to  her  share  in  the 
personal  property,  but  also  to  dower  in  the  lands  of  which  her  husband 
died  seized.* 

*As  to  what  constitutes  "her  share  in  the  personal  estate  of  her  husband." 
where  the  widow  renounces  the  will  under  the  tenth  section  of  the  dower  act,  see 
McMurphy  v.  Boyles  etal.  Exrs.  etc.  49  111.  110,  and  Skinner  et  al.  Exrs  ete.  v .  New- 
berry, 51  111.  203. 
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2.  The  eleventh  section  of  that  statute,  which  declares  the  effect  of  the 
renunciation  of  the  will  to  be,  that  "  such  widow  shall  thereupon  be  enti- 
tled to  dower  in  the  lands  or  share  in  the  personal  estate  of  the  husband," 
is  not  to  be  construed  as  confining  the  widow  to  a  right  to  dower  in  the 
lands  or  her  share  in  the  personalty,  the  one  or  the  other,  the  tenth  section 
having  provided  that  she  may  elect  to  "  take  her  dower  in  the  lands,  and 
her  share  in  the  personal  estate  of  her  husband." 

3.  Same — of  her  rights  under  the  fifteenth  section.  Where  a  widow 
renounces  the  will  of  her  husband  under  the  tenth  and  eleventh  sections 
of  the  dower  act,  she  may  then,  under  *the  fifteenth  section,  if  there  be  no 
children  or  lineal  descendants,  "  if  she  elect,  have,  in  lieu  of  her  dower  in 
the  estate  of  which  her  husband  died  seized,"  one-half  of  all  the  real  estate 
in  fee,  which  shall  remain  after  the  payment  of  debts,  and  still  be  entitled 
to  "her  share"  in  the  personalty;  the  one-half  of  the  real  estate  being 
given  in  lieu  of  dower  alone,  and  the  legal  meaning  of  the  word  "  dower," 
is  an  interest  in  land  alone,  and  is  so  used  in  that  statute. 

4.  Same — construction  of  act  of  1847.  The  statute  of  1847,  which  declares, 
"the  word  dower,  as  used  in  the  forty-sixth  section  of  the  one  hundred 
and  ninth  chapter  of  the  Revised  Statutes,  entitled  'Wills,'  shall  be  con- 
strued to  include  a  saving  to  the  widow  of  persons  dying  intestate,  of  one- 
third  of  the  personal  estate  forever,  after  the  payment  of  debts,"  only 
enlarges  the  meaning  of  the  word  "  dower,"  so  as  to  embrace  an  interest  in 
personal  estate,  as  used  in  that  particular  section.  It  does  not  affect  the 
ordinary  legal  meaning  of  the  word  used  elsewhere. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Fuller  &  Smith,  for  the  plaintiffs  in  error. 

Messrs.  Brackett  &  Waite,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

Hiram  C.  Murphy  died,  testate,  on  the  thirteenth  day  of 
October,  1867,  leaving  a  widow,  the  defendant  in  error,  but 
no  children,  or  descendants  of  children.  He  left  a  consider- 
able real  and  personal  estate,  and  provided  in  his  will,  that 
the  rents  and  income  of  one-half  of  it  should  be  paid  to  his 
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wife  during  her  life,  and  at  her  death,  his  whole  estate  to  go 
to  various  named  persons ;  the  devise  to  the  wife  was  declared 
to  be  in  lieu  of  all  claim  to  dower.  His  wife  duly  renounced 
the  will,  and  claimed  the  entire  personal  estate.  Her  claim 
was  passed  upon  by  this  court,  in  McMurphy  v.  Boyles  et  al.  49 
111.  1 10,  where  it  was  held,  that  she  was  entitled  to  one-third 
part  of  the  personalty  remaining  after  the  payment  of  debts ; 
that  that  was  the  quantity  of  her  interest  denoted  by  the 
words,  "  her  share  in  the  personalty  of  her  husband/'  in  the 
tenth  section  of  the  dower  act. 

She  has  received  most  of  her  one-third  of  the  personalty  in 
cash.  This  was  a  petition  filed  by  her  for  dower  in  the  real 
estate,  which,  having  been  adjudged  to  her,  this  writ  of  error 
is  prosecuted  to  determine  whether  she  is  so  dowable  or  not. 

The  position  taken  by  the  counsel  for  the  plaintiffs  in  error 
is,  that  by  electing  to  take  and  receive  such  share  in  the  per- 
sonalty, the  widow  is  thereby  cut  off  from  her  dower  in  the 
lands ;  that  the  eleventh  section  of  the  thirty-fourth  chapter 
of  the  Revised  Statutes,  prescribes  the  form  of  renunciation 
of  the  will  as  an  election  to  take  dower,  or  the  legal  share  of 
the  husband's  estate,  and  the  effect  of  the  renunciation  is  stated 
to  be,  that  "  such  widow  shall  thereupon  be  entitled  to  dower 
in  the  lands  or  share  in  the  personal  estate  of  the  husband;" 
that  it  follows,  therefore,  that  a  widow,  under  the  circum- 
stances here  existing  can  not  have  both  dower  and  her  share 
of  personalty  ;  she  can  have  the  provision  made  for  her  by  the 
will,  or  dower,  or  share  of  personalty,  any  one,  but  not  any 
two  of  these. 

Dower  is  a  favorite  of  the  common  law.  It  is  not  to  be 
abridged  by  words  of  doubtful  import,  but  only  where  the  inten- 
tion of  the  legislature  to  do  so,  is  clearly  manifested  in  unmista- 
kable language.  The  construction  here  set  up,  of  the  language  of 
this  section,  is  one  which  sticks  in  the  bark  of  the  letter.  The 
section  is  to  be  construed  in  connection  with  the  next  preceding 
one,  the  tenth,  which  is  as  follows  :  "Every  devise  of  lands, 
or  any  estate  therein,  by  will,  shall  bar  her  dower  in  lands,  or 
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of  her  share  in  personal  estate,  unless  otherwise  expressed  in 
the  will ;  but  she  may  elect  whether  she  will  take  such  devise 
or  bequest,  or  whether  she  will  renounce  the  benefit  of  such 
devise  or  bequest,  and  take  her  dower  in  the  lands,  and  her 
share  in  the  personal  estate  of  her  husband." 

The  effect  of  the  renunciation  of  the  will,  and  the  widow's 
right  thereupon,  are  declared  in  the  tenth  section,  to-wit :  to 
"  take  her  dower  in  the  lands,  and  her  share  in  the  personal 
estate  of  her  husband."  The  purpose  of  the  eleventh  section 
was,  to  prescribe  the  time  within  which  the  election  should  be 
made,  and  the  form  of  the  renunciation,  and  in  repeating,  at 
its  close,  the  effect  of  the  renunciation  so  made,  it  could  not 
have  been  intended  to  take  away  anything  from  the  widow's 
right,  as  declared  in  the  immediately  preceding  section,  and 
the  mere  substitution  of  the  word  "  or,"  instead  of  "  and," 
should  not  be  adjudged  to  have  that  effect. 

In  the  case  above  cited,  the  court  say,  in  the  revision  of 
1845,  this  provision  was  transferred  from  the  statute  of  wills, 
of  1829,  to  that  of  dower,  and  the  thirty-ninth  and  fortieth 
sections  of  that  statute  of  wills  became,  in  substance,  the  tenth 
and  eleventh  sections  of  our  present  statute  of  dower.  At  the 
close  of  section  40  of  the  former  statute,  the  effect  of  the  renun- 
ciation, and  the  right  of  the  widow,  is  specifically  declared  to 
be,  "  such  widow  shall  thereupon  be  entitled  to  the  one-third 
part  of  the  real  estate  of  her  said  deceased  husband  for  life, 
and  one-third  part  of  the  personal  estate  forever." 

Without  stopping  to  define  the  precise  significance  of  the 
disjunctive  conjunction,  "  or,"  as  used  in  this  provision  of  the 
statute,  we  are  well  satisfied,  that  a  true  construction  does  not 
give  to  it  the  alternative  sense  contended  for  by  plaintiffs' 
counsel,  of  an  option  to  the  widow  to  take  only  the  one  or  the 
other,  dower,  or  share  in  the  personal  estate,  but  that  she  may 
not  take  both  together. 

We  think  she  is  entitled  to  both,  in  this  case,  and  that  the 
court  below  rightfully  adjudged  to  her  dower. 
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Another  question  has  been  discussed  to  some  extent  by  the 
counsel  on  both  sides,  upon  which,  though  not  necessarily 
involved  in  the  decision  of  this  case,  both  parties  seem  to  desire 
the  court  should  express  an  opinion,,  as  it  might  save  further 
litigation  between  the  parties,  and  it  is  this — whether,  in  case 
the  defendant  in  error  be  held  entitled  to  dower,  she  can,  under 
section  15  of  the  dower  act,  make  her  election  and  have  one- 
half  of  the  real  estate  which  shall  remain  after  the  payment 
of  debts,  in  lieu  of  her  dower  in  the  estate  of  which  her  hus- 
band died  seized,  and  then  hold  both  such  one-half  of  the  real 
estate  and  her  share  in  the  personalty. 

We  have  no  hesitation  in  saying,  that  she  may  so  elect,  and 
have  such  one-half  of  the  real  estate  under  said  fifteenth  sec- 
tion, and  then  hold  the  same,  together  with  her  share  in  the 
personal  estate.  The  one-half  of  the  real  estate  is  given  in 
lieu  of  dower,  alone,  and  that,  in  legal  meaning,  is  an  interest 
in  land  alone,  and  is  so  used  in  this  section ;  and  the  election 
and  taking  one-half  of  the  realty  under  this  section,  in  no  wise 
affects  the  holding  of  the  share  in  the  personalty.  This  precise 
question  was  so  determined  by  this  court  in  the  case  of  White 
et  al  v.  Dance,  53  111.  413. 

The  statute  of  1847,  which  declares,  "the  word  'dower/  as 
used  in  the  forty-sixth  section  of  the  one  hundred  and  ninth 
chapter  of  the  Revised  Statutes,  entitled  '  Wills/  shall  be  con- 
strued to  include  a  saving  to  the  widoAVS  of  persons  dying 
intestate,  of  one-third  of  the  personal  estate  forever,  after  the 
payment  of  debts/'  only  enlarges  the  meaning  of  the  word 
"  dower/'  so  as  to  embrace  an  interest  in  personal  estate,  as 
used  in  that  particular  section.  It  does  not  affect  the  ordinary 
legal  meaning  of  the  word  used  elsewhere. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Knickerbocker  Life  Insurance  Company 

v. 

Edward  Barker. 


Pleading — nil  debet — when  not  a  proper  plea.  The  plea  of  nil  debet  is  not 
a  good  plea  to  an  action  of  debt  brought  upon  a  judgment  rendered  in 
another  State. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Edward  Barker 
against  the  Knickerbocker  Life  Insurance  Company,  to  recover 
upon  a  judgment  rendered  against  defendants  in  the  circuit 
court  of  Milwaukee  county,  in  the  State  of  Wisconsin.  Defend- 
ants pleaded  nil  debet  and  nul  tiel  record.  To  the  plea  of  nil 
debet  a  demurrer  was  interposed,  and  sustained  by  the  court, 
and  judgment  rendered  on  the  demurrer.  To  reverse  this 
judgment  the  defendants  appeal,  and  assign  for  error  the  sus- 
taining of  plaintiff's  demurrer. 

Mr.  O.  B.  Sansum,  for  the  appellants. 

Messrs.  Barker  &  Lackner,  for  the  appellee. 

Per  Curiam  :  The  only  question  presented  by  this  record 
is,  whether  nil  debet  is  a  good  plea  to  an  action  of  debt  brought 
upon  a  judgment  rendered  in  another  State.  It  has  several 
times  been  decided  by  this  court  that  it  is  not. 

Judgment  affirmed. 


16 — 55th  III. 
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Albert  A.  West  et  al.  Administrators, 

V. 

Hiram   S.  Keed. 


1.  Mortgagor  and  mortgagee — of  a  release  of  the  equity  of  redemp- 
tion by  the  former  to  the  latter.  While  it  is  true,  that  contracts  between 
mortgagor  and  mortgagee  for  the  purchase  or  extinguishment  of  the  equity 
of  redemption  are  regarded  with  jealousy  by  courts  of  equity,  and  will  be 
set  aside  if  the  mortgagee  has,  in  any  way,  availed  himself  of  his  position 
to  obtain  an  advantage  over  the  mortgagor,  yet  this  principle  does  not  pre- 
clude any  bona  fide  agreement  between  the  parties  which  shall  operate  to 
vest  the  entire  estate  in  the  premises  in  the  mortgagee,  and  mere  inade- 
quacy of  consideration  will  not,  of  itself,  deprive  such  an  agreement  of  its 
binding  effect. 

2.  Same — of  the  mode  of  releasing  the  equity  of  redemption.  Although 
the  original  transaction  between  a  mortgagor  and  mortgagee  was  not  in 
form  a  mortgage,  but  an  absolute  deed,  with  a  bond  to  re-convey  on  the 
payment  of  the  money  at  a  specified  time,  still,  it  is  not  essential  to  the 
proper  extinguishment  of  the  right  of  redemption,  by  an  arrangement 
between  the  parties  themselves,  that  it  should  be  done  by  an  instrument 
which  will  operate  as  a  technical  conveyance  of  the  mortgagor's  estate  in 
the  laud ;  but  if  such  transactions  occur  between  the  parties  as  would  ren- 
der it  inequitable  that  the  grantor  should  be  permitted  to  redeem,  that, 
of  itself,  without  assuming  the  form  of  a  technical  release,  will  operate  as 
a  cancellation  of  the  instrument  of  defeasance,  and  give  to  the  deed  the 
effect  of  an  original,  absolute  conveyance  as  between  the  parties. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Mayborne  &  Brown,  for  the  appellants. 

Mr.  Charles  D.  F.  Smith,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 
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This  litigation  arose  out  of  the  following  state  of  facts : 
In  April,  1850,  Reed,  the  appellee,  applied  to  West,  a 
banker,  for  the  loan  of  $500.  West  declined  to  lend  the 
money,  but  referred  Reed  to  one  Johnson,  who  agreed  to 
lend  the  money  if  Reed  would  give  security  on  his  farm,  and 
if  West  would  promise  to  pay  the  money  at  maturity,  in  case 
of  Reed's  default.  This  arrangement  was  made.  Reed  received 
the  money,  and  executed  to  Johnson  an  absolute  deed  of  the 
farm,  containing  380  acres,  and  Johnson  gave  back  a  bond, 
binding  himself  to  re-convey  in  case  Reed  should  repay  the 
money,  in  two  installments,  the  first  falling  due  September  15, 
1850,  the  second,  January  1,  1851.  Reed  was  unable  to  meet 
the  first  payment,  and  in  pursuance  of  the  agreement,  West 
paid  the  money,  and  took  a  conveyance  of  the  land  from  John- 
son. The  bond  from  Johnson  to  Reed  had  not  been  recorded, 
and  Reed  promised  to  bring  it  and  deliver  it  to  the  attorney 
of  West,  but  neglected  to  do  so,  and  when  the  attorney  subse- 
quently mentioned  it  to  him,  he  said  he  had  mislaid  it.  West 
continued  to  furnish  Reed  with  money,  from  time  to  time, 
until  May  7,  1859,  at  which  date  they  had  a  settlement.  Reed 
was  a  bachelor,  with  no  family,  and  it  was  agreed  between  him 
and  West  that  the  indebtedness  should  be  cancelled,  and  Reed 
should  abandon  his  right  of  redemption,  and  take  from  West 
a  lease  of  the  farm  for  his  own  life,  subject  only  to  a  rent  lit- 
tle more  than  nominal.  The  precise  amount  of  the  indebted- 
ness we  can  not  ascertain  from  the  record,  but  it  was  probably 
between  f  1800  and  $2000,  and  undoubtedly  much  less  than 
the  value  of  the  land,  even  subject  to  Reed's  life  estate.  The 
annual  rent  to  be  paid  was  ten  bushels  of  wheat,  ten  bushels 
of  corn,  one  fat  hog,  twelve  chickens,  and  the  taxes.  West 
also  surrendered  to  Reed  about  five  hundred  dollars'  worth  of 
notes,  which  were  independent  of  the  money  paid  Johnson, 
and  the  bank  account.  The  agreement,  as  stated  by  Reed 
himself  in  his  testimony,  was,  that  all  papers  should  be  can- 
celled and  all  indebtedness  given  up,  the  object  being,  he 
says,    "  to    secure    me  the  possession  of  the  land  during  my 
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life  time."  At  the  same  time  with  the  execution  of  the  lease, 
the  parties  executed  the  following  instrument,  written  upon 
Reed's  book  of  accounts,  and  designed  to  show  the  settlement 
and  cancellation  of  the  indebtedness : 


"  May,  7,  1859. 
"  We  hereby  certify  that  all  matters  herein  mentioned  and 
described,  and  all  deal  between  us,  are  settled  and  cancelled  ; 
the  consideration  of  which,   in  part,  is  a  lease,  executed  this 
day,  of  the  Reed  farm,  in  section  36,  township  40,  range  36. 
[Signed]  "  W.  B.  West, 

"  H.  S.  Reed." 

From  this  date  until  1865,  the  relations  of  the  parties  con- 
tinued amicable,  Reed  expressing  to  his  neighbors  his  entire 
satisfaction  with  the  arrangement  he  had  made,  saying  he 
would  rather  West  should  have  the  farm,  after  he  was  gone, 
than  any  one  else,  and  that  he  could  get  money  from  West 
whenever  he  needed  it.  In  the  spring  of  1865,  Reed  demanded 
a  settlement  from  West,  and  a  re-conveyance  of  the  land,  and 
about  the  same  time,  West  brought  an  action  against  Reed  for 
rent.  This  suit  was  subsequently  dismissed,  and  in  1866  West 
filed  a  bill  in  chancery  against  Reed  and  Johnson  to  procure 
a  correction  in  the  certificates  of  acknowledgment  of  the 
deeds.  Reed  then  filed  his  cross  bill,  to  redeem  the  land,  and 
the  cause  having  been  heard  upon  bill,  answer,  replication 
and  proof  the  court  decreed  that  Reed  should  be  permitted  to 
redeem  upon  payment  of  $1999.51,  the  sum  found  to  be  due 
by  the  master.  To  reverse  this  decree,  the  administrators  of 
West,  who  has  died,  have  prosecuted  an  appeal. 

We  do  not  dissent  from  the  general  principles  urged  by  the 
counsel  for  appellee.  It  is  settled  beyond  controversy,  that 
contracts  between  mortgagor  and  mortgagee,  for  the  purchase 
or  extinguishment  of  the  equity  of  redemption,  are  regarded 
with  jealousy  by  courts  of  equity,  and  will  be  set  aside  if  the 
mortgagee  has,  in  any  way,  availed  himself  of  his  position  to 
obtain  an  advantage  over  the  mortgagor. 
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We  do  not,  however,  assent  to  the  position,  which  we  under- 
stand counsel  for  appellee  to  assume,  that  when  the  original 
transaction  between  the  parties  has  not  been  in  form  a  mort- 
gage, but  an  absolute  deed,  with  a  bond  to  re-convey  on  the  pay- 
ment of  the  money  at  a  specific  time,  the  right  of  redemption 
can  not  be  extinguished,  except  by  an  instrument  which  will 
operate  as  a  technical  conveyance  of  the  mortgagor's  estate  in 
the  land.  He  undoubtedly  has  an  estate,  which  will  pass  by 
descent,  or  devise,  or  by  deed.  But  it  is  nevertheless  a  purely 
equitable  estate,  that  is  to  say,  an  interest  in  the  land  based 
upon  equitable  grounds,  and  which  a  court  of  chancery  will 
protect  and  enforce  when  equitable  considerations  demand. 
But  he  has  nothing  more.  The  legal  title  has  gone  to  his 
grantee  by  means  of  a  deed  absolute  upon  its  face.  If  the 
deed,  as  in  the  present  case,  was  made  to  secure  a  loan  of 
money,  and  a  bond,  or  con  tract  to  re-convey,  is  taken,  the 
transaction,  in  a  court  of  equity,  is  regarded  only  as  a  mort- 
gage. But  we  repeat,  the  naked  legal  title  has  vested  in  the 
grantee,  and  if  such  transactions  subsequently  occur  between 
the  parties  as  would  render  it  inequitable  that  the  grantor 
should  be  permitted  to  redeem,  a  court  of  equity  will,  of 
course,  refuse  to  aid  him,  as  it  will  always  refuse  its  aid  to 
perpetrate  a  wrong.  It  is  wholly  immaterial  whether  he  has 
executed  a  technical  release  of  his  equitable  interest  to  the 
grantee  or  not.  He  might  have  done  that,  and  still  be  entitled 
to  the  aid  of  a  court  of  equity,  which  looks  to  the  substance 
of  a  transaction,  and  not  to  its  form.  And  without  having 
done  that,  he  may  have  had  such  transactions  with  his  grantee 
as  would  render  it  inequitable  to  compel  the  grantee  to  suffer 
a  redemption.  In  such  an  event,  the  equitable  estate  is  prac- 
tically gone  or  annihilated  without  a  release,  because  the  equi- 
table considerations  upon  which  it  rested  are  destroyed  by  the 
acts  of  the  parties,  and  chancery  will  leave  the  legal  title 
where  they  have  placed  it.  The  rule  is  laid  down  in  Wash- 
burne  on  Heal  Property,  that,  although  equity  will  not  permit 
a  mortgagee  to  embarrass  or  defeat  the  right  of  redemption  by 
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an  agreement  into  which  the  mortgagor  may  be  induced  to 
enter  in  order  to  effect  the  loan,  yet  this  principle  does  not  pre- 
clude any  subsequent  bona  fide  agreement  between  the  parties, 
and  where  a  mortgagor  has,  upon  such  subsequent  agreement, 
voluntarily  cancelled  the  instrument  of  defeasance  held  by  him, 
it  gives  to  the  deed  the  effect  of  an  original  absolute  convey- 
ance as  between  the  parties.  2  Wash,  on  Real  Prop.  67,  3  Ed. 
The  author  cites  numerous  cases  in  support  of  this  position. 

In  the  case  at  bar,  we  are  of  opinion  the  complainant  in  the 
cross  bill  has  no  equities  which  a  court  can  reasonably  enforce. 
There  is  not  a  scintilla  of  evidence  in  the  record  tending  to 
show  that  West,  in  any  way,  availed  himself  of  his  position  as 
mortgagee  to  obtain  this  arrangement  from  Reed.  Indeed,  it 
does  not  appear  that  he  sought  an  arrangement  of  any  sort,  or 
that  he  was,  in  any  mode,  holding  out  threats  or  appealing  to 
the  fears  of  Reed.  On  the  contrary,  it  appears  that  for  years 
before  the  execution  of  the  instruments  in  1859,  the  same 
understanding  had  verbally  been  had  between  them,  and  for 
six  years  subsequent  to  1859,  the  arrangement  continued  in 
all  respects  satisfactory,  at  least  to  Reed.  By  the  transaction 
of  1859,  West  not  only  cancelled  his  claims  against  Reed,  but 
by  the  lease  which  he  executed  to  him,  he  cut  himself  off  from 
all  claim  for  more  than  a  nominal  rent  of  the  land  during 
Reed's  life.  The  cancellation  of  his  claims,  and  the  execution 
of  the  lease,  could,  of  course,  only  have  been  consented  to  and 
carried  out  by  West  in  consideration  that  Reed  was  to  relin- 
quish all  right  of  redemption,  and  that  this  was  the  considera- 
tion, is  shown  by  the  testimony  of  both  parties.  It  is  objected, 
however,  that  the  consideration  was  inadequate.  As  a  matter 
of  theory,  and  forming  an  opinion  upon  annuity  tables,  it 
probably  was  very  inadequate,  but  that  is  not  the  only  ques- 
tion. The  parties  themselves  probably  did  not  consider  it  so. 
By  the  arrangement,  West  was  to  go  without  either  his  money 
or  the  land,  or  income  from  either,  during  the  life  of  Reed, 
which  was  very  likely  to  outlast  his  own,  as  this  record  discloses 
it  has.     It  is  near  twelve  years  since  the  transaction,  and  neither 
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West  nor  his  estate  has  received  either  interest  or  rent  of  any 
moment,  nor  will  any,  except  an  almost  nominal  sum,  be  paid 
while  Reed  lives.  Although  life  tables  are  a  sufficiently  safe 
guide  in  reference  to  a  large  number  of  persons  in  similar  cir- 
cumstances, and  where  the  doctrine  of  averages  can  be  applied, 
they  are  very  unsafe  in  reference  to  an  individual  case.  These 
parties  bargained  in  the  dark.  Reed  had  no  relatives  for  whom 
he  cared,  and,  as  he  frequently  said,  West  had  been  his  friend, 
and  he  had  rather  West  should  have  the  farm  when  he  was 
done  with  it,  than  any  one  else.  By  the  arrangement  made, 
he  at  once  paid  his  debt  and  secured  for  himself  a  farm  for 
life.  Neither  could  say  with  certainty  that  he  was  gaining  an 
advantage  in  the  bargain,  nor  can  this  question  be  accurately 
settled  by  any  one  until  Reed  has  followed  West  to  the  grave. 
But  as  we  have  already  admitted,  judging  by  ordinary  rules, 
the  consideration  was  inadequate.  Nevertheless,  in  his  circum- 
stances, it  was  satisfactory  to  Reed,  and  continued  so  for  six 
years  thereafter.  The  bargain  was  not  pressed  upon  him.  Tried 
by  his  own  testimony,  there  was  no  taint  of  unfairness  about  it, 
and  why  a  court  should  arbitrarily  rescind  such  a  bargain,  years 
after  it  was  made,  simply  because  the  parties  were  mortgagor 
and  mortgagee,  we  are  wholly  at  a  loss  to  discover.  As  we 
have  already  said,  it  is  true,  courts  watch  transactions  between 
such  parties  very  closely  in  order  to  prevent  oppression,  but  it 
would  be  folly  to  push  this  jealousy  to  such  an  extent  as  to 
authorize  the  mortgagor  to  repudiate  at  his  discretion  every 
contract  he  may  make  with  the  mortgagee.  We  are  not  aware 
why  a  privilege  should  be  given  to  him  that  is  given  to  no 
other  person,  not  standing  in  a  fiduciary  relation.  It  is  said, 
indeed,  in  Coventry's  Notes  to  1  Powell  on  Mort.  123,  that  a 
sale  by  a  mortgagor  to  a  mortgagee,  stands  on  the  same  prin- 
ciple as  a  sale  between  parties  having  no  connection  with  each 
other,  and  can  only  be  impeached  on  the  ground  of  fraud. 
The  authorities  apply  a  more  rigid  rule  than  this,  but  we 
understand  the  principle  to  be,  that  the  mortgagee  must  have 
availed   himself    of  his   position   to   extort   an   unreasonable 
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advantage  before  a  court  will  interfere  to  set  aside  the  sale. 
If  the  parties  deal  at  arms  length  with  each  other,  with- 
out threats,  oppression,  compulsion  or  fraud,  we  do  not  know 
why  a  sale  by  the  mortgagor  of  his  equitable  estate  to  the 
mortgagee  should  be  rescinded,  on  the  ground  of  inadequacy 
of  consideration  alone,  any  sooner  than  it  would  be  if  the  sale 
had  been  to  a  third  person. 

In  the  present  case,  we  see  no  ground  for  interference."  Reed 
was  as  anxious  to  enter  into  this  arrangement  as  West.  There 
is  no  pretense  of  fraud,  or  compulsion,  or  oppression.  Each 
party  exercised  his  own  judgment  in  making  the  bargain,  and 
Reed  remained  satisfied  with  it  for  years.  Tried  by  ordinary 
tests,  the  bargain  was  an  unwise  one,  but  it  was  peculiar,  and 
it  is  possible  the  life  estate  of  Reed  may  be  of  such  long  dura- 
tion, that  even  the  alleged  inadequacy  of  consideration  will 
nearly  or  quite  have  vanished.  The  bargain  involved  an  ele- 
ment of  uncertainty  as  to  which  each  party  was  willing  to 
take  his  own  risks,  and  there  was  no  unfairness  which  a  court 
can  make  a  ground  of  rescission.  To  grant  the  relief  sought 
in  this  bill  would  certainly  not  tend  to  the  preservation  of  good 
faith  in  the  performance  of  contracts,  and  is  not  demanded  by 
the  equities  of  the  case. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


IS 70.]  McLaughlin  v.  Thompson.  249 

Syllabus.     Opinion  of  the  Court. 

William  McLaughlin 

v. 
Lewis  W.  Thompson. 


1.  Tax  title — time  of  levying  a  county  tax  under  section  8  of  the  revenue 
law  of  1845.  That  section  is  peremptory  in  requiring  a  county  tax  to  be 
levied  at  the  March  term  of  the  county  commissioners'  court,  and  if  levied 
at  the  June  term,  the  levy  and  all  subsequent  proceedings  under  it  would 
be  void. 

2.  Same — of  a  tax  deed  based  upon  a  sale  where  a  portion  of  the  tax  was 
illegally  levied.  It  has  been  held  that  if  any  portion  of  a  tax  upon  which  a 
judgment  was  rendered,  was  illegal,  or  if  the  judgment  was  for  too  large  a 
sum,  even  to  the  extent  of  a  few  cents,  a  sale  and  tax  deed  based  upon  such 
judgment  would  be  void. 

3.  So  where  a  part  of  the  tax  for  which  a  judgment  was  rendered,  was  a 
county  tax,  levied  while  the  revenue  law  of  1845  was  in  force,  and  at  a  time 
other  than  the  March  term  of  the  county  commissioners'  court,  and  there- 
fore illegally  levied,  it  was  held,  a  tax  deed  founded  upon  such  judgment  was 
void,  and  no  recovery  in  ejectment  could  be  had  under  it. 

Appeal  from  the  Circuit  Court  of  Mercer  county  ;  the  Hon. 
Aethue  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Goudy  &  Chandlee  and  Mr.  I.  N.  Bassett,  for 
the  appellant. 

Mr.  T.  G.  Feost,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellee  in  the 
Mercer  circuit  court,  against  appellant,  for  the  recovery  of  a 
number  of  lots  in  the  town  of  Aledo,  in  Mercer  county.     A 


250  McLaughlin  v.  Thompson.  [Sept.  T., 

Opinion  of  the  Court. 

plea  of  not  guilty  was  filed,  a  trial  was  had,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff,  and  defendant  brings 
the  record  to  this  court  and  assigns  and  urges  various  errors 
for  a  reversal. 

We  shall  confine  ourselves  in  the  decision  of  this  case  to  the 
instruction  given  by  the  court  of  its  own  motion,  and  the  ques- 
tions it  raises  on  the  record.     It  is  this  : 

"  The  jury  are  instructed  that  the  plaintiff  has  shown  a  good 
tax  title,  and  that  the  defendant  has  shown  a  good  patent  title, 
and  the  questions  of  fact  presented  for  further  consideration, 
are  : 

"First,  has  the  record  been  forged;  and  second,  has  the 
defendant,  and  those  claiming  through  him,  shown  an  actual 
residence  on  the  land  for  seven  years  under  the  patent  title  in 
evidence.  If  the  record  has  been  forged,  the  plaintiff  cannot 
recover,  and  if  the  defendant,  and  those  claiming  through  him, 
have  resided  on  the  land  for  seven  years  immediately  preceding 
the  commencement  of  this  suit,  the  plaintiff  cannot  recover; 
but  unless  these  facts  are  shown,  the  plaintiff  ought  to 
recover." 

If  it  is  not  true  that  appellee  had  shown  a  good  tax  title, 
then  the  first  clause  of  this  instruction  is  erroneous,  and  the 
judgment  should  be  reversed.  The  court,  in  this  instruction, 
informs  the  jury  that  appellee  had  proved  a  good  tax  title,  and 
to  overcome  it  and  defeat  a  recovery,  appellant  must  prove  that 
the  record  upon  which  it  was  based,  was  a  forgery,  and  that  he 
and  those  claiming  through  him  had  an  actual  residence  on  the 
land  for  seven  years  under  the  patent  title.  Now,  if  it  appeared 
that  the  record  upon  which  the  tax  deed  was  based,  was  a  for- 
gery, then  it  would  not  be  a  good  tax  title,  and  he  could  not 
recover,  whether  appellant  had  been  in  the  actual  occupancy 
of  the  land  by  residence  or  not,  as  that  would  be  wholly  imma- 
terial. If  there  was  such  possession,  then  it  would  bring 
appellant  within  the  provisions  of  the  limitation  law  of  1835, 
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and  such  possession  under  the  patent  title  would  have  defeated 
the  recovery,  even  if  the  tax  title  is  regular. 

But  did  appellee's  evidence  show  a  legal  and  valid  tax  title, 
entitling  him  to  recover,  independent  of  appellant's  title  and 
possession  for  seven  years  ?  The  tax  of  twenty  cents  on  each 
§100  of  taxable  property,  for  county  purposes,  for  the  year 
1845,  was  levied  at  the  June  term  of  the  county  commission- 
ers' court,  and  bears  date  on  the  second  day  of  the  month. 
The  eighth  section  of  the  revenue  law  then  in  force  (R.  S.  438,) 
provides  that  the  county  commissioners'  court  shall  have  power 
to  levy  a  tax  for  county  purposes,  of  not  more  than  four  mills 
on  each  dollar's  worth  of  property,  and  that  the  county  tax 
shall  be  levied  at  the  March  term  of  such  court,  and  collected 
with  the  State  revenue.  The  language  of  this  law  is  impera- 
tive, and  we  have  been  referred  to  no  other  provision  authoriz- 
ing the  levy  to  be  made  at  any  other  time.  As  a  general  rule, 
when  a  power  of  this  character  is  delegated  to  officers,  it  must 
be  strictly  pursued.  And  the  commissioners'  court  having 
failed  to  pursue  the  authority  thus  conferred,  they  were  power- 
less to  disregard  the  requirements  of  the  statute  and  adopt  a 
different  time  to  perform  the  act.  They  had  no  power  to  levy 
this  tax  at  the  June  term,  when  the  statute  had  imperatively 
required  it  to  be  done  at  the  March  term.  This  levy  being 
unauthorized,  it  was  illegal. 

The  evidence  shows  that  this  county  tax  entered  into  and 
formed  a  part  of  the  judgment,  and  the  sum  for  which  the  land 
was  sold.  That  tax  being  illegal,  appellant,  or  those  under 
whom  he  claims,  were  not  required  to  pay  it,  nor  did  the  law 
impose  the  duty  of  redeeming  from  the  sale.  And  it  has  been 
repeatedly  held  that  if  any  portion  of  the  tax  is  illegal,  or  the 
judgment  is  too  large,  only  to  the  extent  of  a  few  cents,  the 
sale  and  tax  deed  will  be  void.  This  being  so,  the  tax  deed 
conveyed  no  title,  and  hence  there  could  be  no  recovery  under 
it,  as  the  plaintiff  in  ejectment  must,  as  in  other  cases,  establish 
his  right  to  recover. 
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We  deem  it  unnecessary  to  examine  other  questions  raised 
and  urged  by  appellant,  as  the  question  already  considered  is 
fatal  to  the  tax  title,  and  precludes  a  recovery  under  it.  The 
court  having  erred  in  the  instruction  given,  which  must  have 
misled  the  jury,  the  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


In  re  William  Taylor's  Will. 

Widow — of  her  right  in  the  personal  property  where  the  will  of  her  husband 
makes  no  provision  for  her.  Where  a  will  makes  no  devise  or  bequest  to  the 
wife  of  the  testator,  but  gives  his  entire  property  to  his  children,  his  estate, 
as  to  his  wife,  will  be  regarded  intestate,  to  the  extent  of  her  legal  claims, 
and  in  such  case  she  will  be  entitled  to  one-third  of  the  personal  property 
remaining  after  the  payment  of  his  debts. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  S.  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  R.  N.  Botsford  and  Mr.  Isaac  G.  Wilson,  for  the 
plaintiff  in  error. 

Mr.  A.  H.  Barry,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  presented  on  this  record  is,  under  the 
will  of  William  Taylor,  deceased,  is  his  widow  entitled  to  one- 
third  of  the  personal  estate  after  the  payment  of  debts  and 
costs  of  administration  ? 
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The  will  in  question  is  as  follows: 

"  Know  all  men  by  these  presents,  that  I,  William  Taylor, 
of  the  town  of  St.  Charles,  in  Kane  county,  State  of  Illinois, 
do  hereby  make  and  declare  this  to  be  my  last  will  and  testa- 
ment, viz : 

"  First.     I  direct  that  my  just  debts  shall  be  paid. 

"  Second.  It  is  my  will  that  my  wife,  Margaret  N.  Taylor, 
shall  have  and  take  of  the  property  of  which  I  may  die  pos- 
sessed, only  so  much  thereof  as  by  the  law  of  the  land  she 
may  be  entitled  to — she  being  possessed  of  considerable  prop- 
erty in  her  own  right ;  I  therefore  make  no  bequest  or  devise 
to  her. 

"  Third.  I  give  and  devise  to  my  son,  Abram  S.  Taylor, 
the  farm,  containing  nearly  three  hundred  acres,  on  which  I 
now  reside,  situate  part  in  DuPage  county  and  part  in  the 
towns  of  Elgin  and  St.  Charles,  in  Kane  county,  State  of  Illi- 
nois, and  commonly  known  as  the  Brewster  farm  ;  to  have  and 
to  hold  the  same  to  my  said  son,  his  heirs  and  assigns,  forever. 
And  I  also  give  and  devise  to  my  said  son  Abram  S.  Taylor, 
all  of  the  timber  land  which  I  now  own,  or  may  own  at  the 
time  of  my  death,  situate  in  the  town  of  St.  Charles,  aforesaid, 
in  what  is  known  as  the  Little  Woods,  containing  thirty-five 
to  fifty  acres,  to  have  and  to  hold,  etc. 

"  Fourth.  I  give  and  devise  to  my  daughter,  Margaret  E. 
Taylor,  the  farm  which  I  now  own,  situate  in  the  towns  of 
Plato  and  Elgin,  containing  three  hundred  acres,  etc.,  to  have 
and  to  hold  to  her,  etc.  There  is  a  mortgage  on  the  farm  last 
described,  of  about  $2000.  I  direct  that  my  said  son,  Abram 
S.  Taylor,  pay  the  whole  of  said  mortgage  debt,  and  relieve 
said  farm  from  incumbrance,  and  that  the  bequests  and  devises 
herein  contained,  to  him,  shall  be  burdened  and  charged  as  by 
a  lien,  to  the  amount  of  said  mortgage  debt,  until  the  same  be 
paid. 

"  And  I  further  give  and  bequeath  to  my  said  daughter  the 
whole  of  the  debt  or  demand  which  I  have  against  the  town 
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of  Herman,  in  the  county  of  Sheboygan,  State  of  Wisconsin, 
which  debt  consisted  of  a  plank  road  bond,  No.  (I  believe)  3, 
for  $500,  and  which  bond  was  burned  in  1860,  in  a  fire,  in 
Sheboygan. 

"  Fifth.  All  that  shall  or  may  remain  of  my  property,  or 
which  I  may  die  possessed  of,  other  and  beside  what  is  herein- 
before bequeathed  and  devised,  whether  the  same  may  or 
shall  be  real  or  personal,  or  mixed  estate,  I  hereby  give  and 
devise  to  my  said  son,  Abram  S.  Taylor,  and  daughter, 
Margaret  E.  Taylor,  in  equal  parts,  their  heirs  and  assigns, 
forever. 

"  Lastly.  I  hereby  appoint  my  said  son,  Abram  S.  Taylor, 
executor  of  this,  my  last  will  and  testament,  and  I  hereby 
revoke  and  declare  null  and  void,  all  and  every  former  will 
made  by  me." 

The  circuit  court  of  Kane  county  solved  the  question  against 
the  widow,  and  the  cause  is  brought  here  by  agreement,  for 
review.  The  will  bears  date  April  10,  1867,  and  was  duly 
probated. 

It  is  contended  by  the  devisees  under  the  will,  that  the 
widow  is  not  entitled  to  a  third  of  the  personal  property  after 
the  payment  of  the  debts,  because  the  estate  is  not  intestate, 
and  the  statute  of  distribution  applies  only  to  cases  of  intes- 
tacy ;  and  because,  under  the  dower  act,  she  can  not  renounce 
the  will  and  elect  to  take  her  doAver  in  the  land  and  one-third 
of  the  personalty,  as  that  can  only  be  done  where  the  husband 
has  made  a  devise  of  land  or  of  some  estate  therein  to  the  wife 
by  the  will.  The  position  assumed  is,  that  because  the  hus- 
band has  made  a  will,  and  made  no  provision  therein  for  his 
wife,  she  is  thereby  deprived  of  her  third  of  the  personal  prop- 
erty. 

Counsel  on  the  part  of  the  widow  insist  that  when  a  husband 
makes  a  will,  but  makes  no  devise  to  his  wife,  his  estate,  as  to 
her,  is  an  intestate  estate,  and  that  it  is  not  in  the  power  of  the 
husband  so  to  dispose  of  his  estate  as  to  deprive  his  widow  of 
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a  third  of  the  personal  property,  after  the  payment  of  debts, 
and  further,  he  insists  that  the  one-third  of  the  personal  prop- 
erty is  as  strictly  dower,  subject  to  certain  qualifications,  as  is 
the  widow's  dower  in  her  husband's  lands. 

To  determine  this  question,  we  can  only  look  to  the  statute 
and  to  such  adjudicated  cases  of  this  court  as  may  be  supposed 
to  have  a  bearing  upon  it. 

We  take  it  as  conceded  by  the  devisees  under  the  will,  that 
if  there  was  no  will  the  widow  would  be  entitled  to  the  third 
part  of  the  personal  property  remaining  after  the  payment  of 
debts,  and  that  it  is  also  conceded,  if  the  husband  had  made  in 
the  will  a  devise  of  real  estate,  or  a  bequest  of  personal  prop- 
erty to  his  widow,  she  might  renounce  them  and  claim  the 
dower  provided  her  by  law,  and  in  this  way  reach  one-third 
of  the  personalty. 

By  the  ancient  common  law,  as  it  stood  in  the  reign  of 
Henry  II.,  in  Glanvil's  time,  a  man  Avho  left  a  wife  and  child- 
ren, could  not  deprive  them  by  his  will  of  more  than  one  equal 
third  part  of  his  personal  property.  His  goods  were  to  be  divi- 
ded into  three  equal  parts,  one  of  which  went  to  his  heirs  or 
lineal  descendants,  another  to  his  wife,  and  the  third  was  at 
his  own  disposal ;  or,  if  he  died  without  a  wife,  he  might  then 
dispose  of  one  moiety  and  the  other  went  to  his  children,  and 
if  he  had  no  children,  the  wife  was  entitled  to  one  moiety  and 
he  might  bequeath  the  other,  but  if  he  had  no  wife  or  issue, 
the  whole  was  at  his  own  disposal.  2  Bl.  Com.  492  ;  1  Wil- 
liams on  Exrs.  1.  The  shares  of  the  wife  and  children  were 
called  "their  reasonable  parts,"  and  a  proper  writ  was  given  to 
recover  them.  Ibid.  But  by  statute  1  Vict.  Ch.  26,  it  is 
enacted  that  it  shall  be  lawful  for  every  person  to  devise, 
bequeath  and  dispose  of,  by  his  will,  duly  executed  as  required 
by  that  act,  all  real  estate  and  personal  estate  to  which  he  may 
be  entitled,  either  at  law  or  in  equity,  at  the  time  of  his  death. 
1  Williams  on  Exrs.  4. 

While  by  the  same  ancient  common  law,  the  right  of  a  wife 
to  dower  in  the  lands  of  which  her  husband  died  seized,  when 
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it  had  attached,  could  not,  as  a  general  rule,  be  defeated  by 
the  husband,  it  was  not  understood  the  same  rule  applied  to 
personal  property,  or  that  the  wife  had  any  right,  inchoate  or 
otherwise,  to  any  share  of  the  same  which  the  husband  could 
not  defeat.  Technically,  she  had  no  right  of  dower  therein. 
The  husband  could  dispose  of  it  according  to  his  own  whim 
and  pleasure,  and  die,  leaving  "  no  reasonable  parts"  for  widow 
or  children.  Public  policy,  the  great  interests  of  trade  and 
commerce,  required  that  personal  property  should  have  the 
freest  possible  circulation,  which  would  be  impracticable  had 
the  wife  a  subsisting  interest  in  it,  inalienable  by  the  husband 
without  her  consent.  We  do  not  find,  on  an  examination  of 
the  books,  that  the  wife,  anciently,  had  dower,  so  called,  in  the 
personal  estate  of  her  husband.  It  was  only  by  force  of  the 
statute  of  distributions,  22,  23  Charles  II.  Ch.  10,  and  1  James 
II.  Ch.  17,  the  interest  or  share  of  the  widow  in  her  husband's 
intestate  estate  was  fixed. 

Our  own  statute  of  distributions  is  but  a  variation  of  these 
statutes. 

The  first  statute  of  this  nature  in  force  throughout  the  terri- 
tory northwest  of  the  river  Ohio,  of  which  this  State  formed  a 
part,  is  the  ordinance  of  July  13,  1787,  the  second  section  of 
which  regulated  the  descent  and  distribution  of  intestate 
estates,  and  which  has  been  the  law  from  that  day  to  the  pres- 
ent, with  some  alterations.  In  that  section,  after  declaring 
how  such  estates  shall  go,  there  is  this  provision  :  "  Saving  in 
all  cases  to  the  widow  of  the  intestate  her  third  part  of  the 
real  estate  for  life,  and  one-third  part  of  the  personal  estate  ; 
and  this  law  relative  to  descents  and  dower  shall  remain  in 
full  force  until  altered  by  the  legislature  of  the  district." 

This  continued  to  be  the  law  of  descents  and  distributions 
while  the  territory  existed  as  a  political  division.  It  continued 
after  the  State  of  Ohio  was  constructed  out  of  it,  remained 
unaltered  during  the  continuance  of  the  territorial  govern- 
ment of  Indiana,  up  to  1809,  when  the  territory  of  Illinois  was 
established,  and  throughout  the  existence  of  that  government, 
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until  the  organization  of  the  present  State  government,  in 
August,  1818,  when,  at  the  first  session  of  the  legislature  under 
it,  on  the  twenty-third  of  March,  1819,  it  was  re-enacted,  ver- 
batim,  with  the  addition  only  of  the  words  "grand  children," 
and  was  made  section  21  of  the  act  to  regulate  administrations 
and  the  descent  of  intestate  estates,  and  for  other  purposes. 
Laws  of  1819,  p.  223. 

This  statute  remained  in  force  until  July  1,  1829,  on  which 
day  the  act  was  passed  entitled  "  an  act  relative  to  wills  and 
testaments,  executors  and  administrators,  and  the  settlement 
of  estates,"  the  forty- third  section  of  which  became,  thereafter, 
the  rule  of  distribution  of  estates  of  resident  or  non-resident 
proprietors  in  this  State  dying  intestate,  or  whose  estates  or 
any  part  thereof  should  be  deemed  and  taken  as  intestate 
estates,  and  after  all  just  debts  and  claims  against  such  estates 
should  be  paid.  Other  changes  were  made,  such  as  allowing  to 
each  of  the  parents,  if  living,  a  child's  part  and  the  like,  and 
giving  to  the  widow,  if  there  be  no  children,  one-half  of  the 
real  estate  and  the  whole  of  the  personal  estate  as  her  exclu- 
sive estate,  forever,  subject  to  her  entire  and  absolute  disposi- 
tion and  control,  to  be  governed  in  all  respects  as  estates  of  a 
feme  sole.  The  saving  to  the  widow  found  in  the  second  sec- 
tion of  the  ordinance,  and  in  the  act  of  1819  is  here  found, 
though  more  comprehensive  :  "  Saving  to  the  widow  in  all 
cases  her  dower  of  one-third  part  of  the  real  for  life,  and  the 
one-third  part  of  the  personal  estate  forever."  Laws  of  1829, 
206. 

This  statute  was  substantially  re-enacted  in  1845,  under  the 
title  "  wills,"  as  will  be  seen  by  section  46,  "  saving  to  the  widow 
in  all  cases  her  doAver  as  provided  by  law."  R.  S.  1845,  ch. 
109. 

By  the  amendatory  act  of  February  11, 1847,  it  was  declared 
by  the  sixth  section  thereof,  that  the  word  "  dower,"  as  used 
above  in  section  46  of  chapter  109,  should  be  construed  to 
include  a  saving  to  the  widows  of  persons  dying  intestate,  of 
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one-third  of  the  personal  estate,  forever,  after  the  payment  of 
debts.     Scates'  Comp.  1203. 

This  same  statute,  by  the  first  section,  gives  to  widows  living 
in  this  State,  whose  estates  are  administered  upon  in  this  State, 
whether  testate  or  intestate,  in  exclusion  of  creditors,  as  their 
sole  and  exclusive  property,  forever,  various  articles  of  prop- 
erty, and  by  the  second  section,  in  addition  to  this,  widows  of 
intestates  are  entitled  to  the  one-third  of  the  personal  estate 
of  their  deceased  husbands,  after  the  payment  of  debts,  as  their 
property,  forever.     Ibid.  1203. 

By  the  statute  of  "  wills"  of  1829,  to  which  reference  has 
been  made,  it  was  provided  by  section  39  that  every  devise  of 
land,  or  any  estate  therein,  or  bequest  of  personal  estate  to  the 
wife  of  the  testator,  should  be  a  bar  of  her  dower  in  lands  or 
share  of  the  personal  estate,  unless  it  be  otherwise  expressed 
in  the  will,  testament  or  codicil.  And  by  section  40  it  was 
provided  that  a  widow  should  be  debarred  of  her  right  of  dower 
in  the  estate  of  her  deceased  husband  in  all  cases  where  any 
provision  is  made  for  her  in  the  testator's  will,  unless  within 
six  months  after  the  authentication  or  probate  of  the  will,  she 
shall  deliver  to  the  court  of  probate  of  the  proper  county,  a  writ- 
ten renunciation  in  the  following  form,  etc.,  which,  on  being 
filed  in  the  probate  office  should  operate  as  a  complete  bar 
against  any  claim  the  widow  might  afterwards  set  up  to  any 
provision  in  the  will  made  for  her  benefit,  and  so  renouncing 
all  claims  to  a  devise  or  bequest  in  the  will,  the  widow  should, 
thereupon,  be  entitled  to  the  one-third  part  of  the  real  estate 
of  the  deceased,  for  life,  and  one-third  part  of  the  personal 
estate,  forever,  which  should  remain  after  the  payment  of  all 
just  debts  and  claims  against  the  estate  of  the  testator. 

These  sections  are  incorporated  into  the  dower  act,  chap.  34, 
Rev.  Stat,  and  are  there  found  in  substance,  as  sections  10  and 
11.     R.  S.  199. 

These  references  comprise  all  the  legislation  upon  this  sub- 
ject, from  the  earliest  foundation  of  civil  government  north- 
west of  the  river  Ohio,  to  the  present  time,  and  manifests,  we 
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think,  an  eager  desire  on  the  part  of  the  law  makers  to  provide 
some  support  for  the  wife,  in  the  event  of  her  surviving  her 
husband.  We  do  not  go  too  far  when  we  say  that  it  has 
become  a  sort  of  common  law  in  this  State,  that  this  support 
shall  be,  "'  in  all  cases/'  one-third  of  the  husband's  real  estate 
for  life,  and  one-third  of  the  personal  estate,  forever,  which 
shall  remain  after  the  payment  of  debts,  unless  the  husband 
shall  by  his  last  will  and  testament  make  some  devise  or  bequest 
to  her,  which  she  is  willing  to  accept. 

In  view  of  this  legislation,  we  think  the  law  and  reason  of 
this  case  are  in  a  small  compass,  and  may  be  made  evident 
by  proper  answers  to  a  few  questions. 

First.  If  no  will  had  been  made  by  the  husband,  what  would 
the  widow  take  under  these  laws  ? 

The  answer  must  be,  one-third  of  the  real  estate,  for  her  life, 
and  one-third  of  the  personal  estate,  forever,  after  the  payment 
of  the  debts  of  the  deceased,  together  with  those  specific  articles 
of  property  bestowed  upon  her  to  the  exclusion  of  creditors  by 
the  first  section  of  the  act  of  1847. 

Second.  In  what  manner  could  the  widow  be  deprived  of 
these  rights? 

By  such  a  devise  or  bequest  to  her  by  her  husband's  last 
will  as  she  is  willing  to  accept,  and  does  accept. 

But  the  husband  makes  a  will  and  devises  nothing  to  her  ; 
he  declares  in  express  terms  he  will  not  devise  or  bequeath  any 
thing  to  her  ;  what,  then,  is  the  condition  of  the  widow  ? 

The  answer  is  obvious.  He  has  not  taken  away,  as  he  could 
not  take  away  without  her  consent,  her  legal  rights,  her  thirds, 
and  the  specific  property  must  remain  to  her,  and  as  to  her,  he 
must  be  deemed  intestate. 

This,  we  are  satisfied,  is  the  reason  and  justice  of  the  case, 
and  does  no  violence  to  any  legislation,  and  is  in  accordance 
with  the  views  presented  by  this  court  in  Rtiwson  v.  Rawson, 
52  111.  62,  and  in  MeMurphy  v.  Boyles  et  al  49  111.  110,  so  far 
as  they  go  in  this  direction.  It  cannot  be  maintained,  in  view 
of  the  statutes  and  their  purpose,  that  a  person,  by  making  a 
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will  in  which  there  shall  be  no  provision  for  his  wife,  can 
thereby  deprive  her  of  her  dower  in  the  land, — that  will  not  be 
pretended.  Her  share  in  the  personalty  rests  on  a  basis  as  solid 
as  the  dower,  and  if  he  cannot  deprive  her  of  the  one  by  the 
mere  act  of  making  a  will,  so  neither  can  he  deprive  her  of  the 
other. 

We  therefore  hold,  where  a  husband  makes  a  will,  but  makes 
no  devise  or  bequest  to  his  wife,  his  estate,  as  to  her,  is  intest- 
ate to  the  extent  of  her  legal  claims,  and  that  under  our  law 
it  is  not  in  the  power  of  the  husband  so  to  dispose  of  his  estate 
as  to  deprive  his  widow  of  the  third  of  the  personal  property 
remaining  after  the  payment  of  his  debts,  and  that  there  is  one- 
third  of  the  realty  beyond  his  disposal  by  will,  unless  a  devise 
or  bequest  to  the  wife  be  made  therein,  which  she  is  willing 
to  and  does  accept. 

This  court,  in  Lessley  v.  Lessley,  44  111.  527,  in  discussing 
the  right  of  election  of  the  widow,  as  given  her  by  the  dower 
act,  said,  that  right  was  based  upon  the  ground  that  the  wife 
has  an  interest  in  the  estate  of  her  husband,  of  which  he  can 
not  deprive  her  by  will  or  otherwise,  without  her  consent. 

What  interest  can  it  be,  other  than  her  thirds  ? 

We  are  satisfied  the  law  of  the  case,  as  well  as  its  justice, 
is  with  the  widow,  and  therefore  reverse  the  judgment  of  the 
circuit  court,  and  remand  the  cause. 

Judgment 
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Oliver  A.  Beidgfoed  etal. 

V. 

Humpheet  Riddell  et  al. 


1.  Voluntary  conveyance — whether  fraudulent  as  to  creditors.  It  is 
competent  for  a  party  to  create  a  separate  estate  for  his  wife  out  of  his  owu 
property,  if  there  are  no  creditors  of  the  husband  at  the  time  whose  rights 
will  be  affected  thereby,  or  even  if  there  are  creditors,  if  the  husband  retains 
a  sufficient  amount  to  satisfy  their  claims. 

2.  The  mere  fact  that  such  an  arrangement  is  voluntary  on  the  part  of 
the  husband,  without  a  valuable  consideration,  will  not  authorize  a  subse- 
quent creditor  to  question  it.  If,  however,  the  husband  be  insolvent,  or 
the  conveyance  is  made  with  a  view  to  indebtedness  to  be  contracted  and 
with  the  intent  to  defraud  creditors,  it  will  be  fraudulent  and  void  as  to 
them,  and  any  creditor  will  be  authorized  to  attack  it. 

3.  Voluntary  conveyance — what  constitutes.  Where  money  belong- 
ing to  a  married  woman  was  reduced  to  possession  by  the  husband  prior  to 
the  act  of  1861  securing  to  married  women  their  separate  property,  it  became, 
under  the  common  law,  the  absolute  property  of  the  husband,  and  a  con- 
veyance of  land  purchased  with  such  money,  to  the  wife,  by  the  procure- 
ment of  the  husband,  even  under  an  agreement  originally  made  between 
them  that  the  wife's  money  should  be  kept  and  regarded  as  her  separate 
property,  would  nevertheless  be  deemed  a  purely  voluntary  conveyance,  as 
regards  such  creditors  of  the  husband  as  would  have  the  right  to  question 
the  transaction  on  that  ground. 

4.  And  in  such  case  the  rights  of  the  creditors  of  the  husband  would  not 
be  affected  by  the  fact  that  the  conveyance  to  the  wife  was  made  after  the 
act  of  1861  was  in  force.  The  husband  having  before  that  time  reduced  the 
separate  funds  of  the  wife  to  possession,  he  could  not,  after  the  passage  of 
the  act,  restore  the  money  so  as  to  make  it  her  separate  estate,  if  the  rights 
of  creditors  had  intervened. 

5.  Same — to  what  time  the  equities  of  the  voluntary  grantee  relate.  Where 
money  belonging  to  the  wife  was  reduced  to  possession  by  the  husband 
prior  to  the  act  of  1861,  so  that  it  became  his  absolute  property,  but,  under 
an  agreement  with  his  wife  that  the  money  should  be  set  apart  for  her  sepa- 
rate use,  it  was  used  in  the  purchase  of  laud,  a  bond  for  the  conveyance  of 
whicii  was  executed  to  the  wife:  Held,  the  equity  of  the  wife  would' relate 
back  to  the  time  such  bond  was  given,  and  would  be  superior  to  that  of  a 
creditor  of  the  husband,  whose  debt  accrued  subsequent  to  that  time, 
though  prior  to  the  execution  of  a  deed  to  the  wife. 
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6.  Debtor  and  creditor — wlien  the  relation  exists — covenants  for  title. 
The  relation  of  debtor  and  creditor  does  not  exist  between  a  grantor  and 
grantee,  in  respect  to  covenants  for  title  contained  in  the  deed,  until  there 
has  been  a  breach  of  such  covenants. 

Appeal  from  the  Circuit  Court  of  Mercer  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  C.  Taliaferro  and  Messrs.  Frost  &  Tunnicliffe, 
for  the  appellants. 

Mr.  Isaac  N.  Bassett,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  asserted  by  the  complainant,  Nancy  Bridgford,  that  she 
is  the  owner  of  certain  lands  in  her  own  right,  described  in 
the  bill  j  that  the  same  have  been  levied  on  by  virtue  of  an 
execution  issued  on  a  judgment  against  her  husband,  and  she 
seeks  to  enjoin  the  sale  thereunder  on  the  ground  that  it  will 
cast  a  cloud  on  her  title.  She  claims  to  have  purchased  the 
land  with  her  own  separate  funds,  which,  she  alleges,  were 
received,  in  part,  from  her  father,  and  the  residue  from  her  own 
speculations  on  the  funds  so  received,  during  coverture,  and 
from  her  own  personal  labor. 

The  respondent,  Riddell,  files  a  cross-bill,  and  seeks  affirma- 
tive relief,  on  the  ground  that  the  lands  levied  upon  were  pur- 
chased with  the  funds  of,  and  were  in  fact  the  property  of  the 
judgment  debtor,  and  that  he  could  not  convey  the  lands  nor 
cause  the  same  to  be  conveyed  to  his  wife  to  hold  as  her  sepa- 
rate estate,  to  the  injury  of  his  creditors.  It  is  claimed  that 
the  several  conveyances  to  Mrs.  Bridgford  of  the  lands  in 
question  by  her  husband  were  mere  voluntary  conveyances, 
without  consideration,  and  were  made   at  a  time   when  the 
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husband  was  largely  in  debt,  and  if  the  conveyances  were  not 
per  se  fraudulent,  they  were  fraudulent  in  law  as  to  the  creditors 
of  the  husba«d. 

On  the  other  hand,  the  complainant,  Mrs.  Bridgford,  insists 
that  if  the  several  conveyances  to  her  are  to  be  regarded  as 
merely  voluntary  and  without  consideration,  at  the  date  they 
were  so  made  to  her,  her  husband  was  entirely  solvent,  and 
that  every  debt  he  owed  at  the  time  of  the  conveyances  or 
either  of  them,  was  subsequently  paid.  But  she  further  insists 
that  the  several  conveyances  to  her  were  not  simply  volun- 
tary conveyances ;  that  the  same  were  founded  on  a  good  and 
valuable  consideration  ;  that  the  funds  with  which  the  lands 
were  purchased  of  right  belonged  to  her,  as  her  separate  estate. 

It  is  not  doubted  that  it  is  competent  for  the  husband  to  cre- 
ate a  separate  estate  for  his  wife  out  of  his  own  property,  if 
there  are  no  creditors  of  the  husband  at  the  time,  whose  rights 
will  be  put  in  jeopardy,  and  even  if  there  are  creditors,  if  the 
husband  retains  a  sufficient  amount  to  liquidate  their  claims,  it 
is  still  lawful.  No  one  can  impeach  the  transaction  or  inquire 
into  its  propriety  unless  he  was  a  creditor  of  the  husband  at 
the  time,  and  was  thereby  injured.  It  has  never  been  held,  to 
our  knowledge,  that  a  subsequent  creditor  can  inquire  into  the 
fairness  of  the  transaction,  even  if  the  conveyances  to  the  wife 
be  regarded  as  voluntary  conveyances,  without  actual  consid- 
eration, for  the  sole  purpose  of  creating  a  separate  estate  in  the 
wife.  It  seems  to  us  that  it  would  be  inequitable  to  hold  that 
a  man  in  his  prosperous  days  could  not  create  a  separate  estate 
for  the  wife,  which  should  be  for  her  maintenance  in  case  disas- 
ter should  overtake  him  in  his  business  transactions  in  later 
life,  and  that  the  estate  thus  created  for  the  wife  would  not  be 
beyond  the  reach  of  his  subsequent  creditors.  The  law  not 
only  sanctions  such  a  course,  but  in  many  instances  it  is  nothing 
more  than  simple  justice  to  the  wife.  A  father,  under  such  cir- 
cumstances, may  make  a  like  provision  for  his  child,  and  his 
right  to  do  so  has  been  sanctioned  by  the  highest  judicial 
authority  in  this  country  and  in  England.     The  doctrine  on 
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these  questions  has  been  fully  discussed  and  approved  in  this 
court,  in  the  case  of  Moritz  v.  Hoffman,  35  111.  553,  and  need  not 
now  be  discussed  as  a  new  question. 

It  was  held,  on  the  authority  of  Van  Wyck  v.  Seward,  6  Paige 
Ch.  62,  that  the  mere  fact  of  an  existing  indebtedness  does  not 
render  a  voluntary  conveyance  absolutely  fraudulent  and  void 
in  law  as  against  creditors  whose  debts  were  previously  con- 
tracted, if  there  was  no  intention  on  the  part  of  the  grantor  to 
delay  or  defraud  his  creditors,  that  is,  if  the  grantor  has  retained 
a  sufficient  amount  with  which  to  discharge  his  previous  indebt- 
edness. The  case  of  Moritz  v.  Hoffman  holds  the  doctrine  that 
before  a  party  can  successfully  impeach  a  mere  voluntary  con- 
veyance to  the  wife,  the  party  complaining  must  aver  and 
prove  that  he  was  a  creditor  of  the  husband  at  the  time,  or  such 
circumstances  and  facts  from  which  the  court  would  be  autho- 
rized to  presume  that  the  husband  was  insolvent.   • 

The  converse  of  these  propositions  is,  of  course,  true.  If  the 
husband  be  insolvent,  or  if  the  conveyance  is  made  with  a  view 
to  indebtedness  to  be  contracted  and  with  the  intent  to  defraud 
creditors,  it  will  be  fraudulent  and  void  as  to  them,  and  any 
creditor  will  be  authorized  to  attack  it. 

A  very  large  and  somewhat  conflicting  mass  of  evidence  has 
been  preserved  in  this  record.  It  satisfactorily  appears,  how- 
ever, from  the  evidence,  that  Mrs.  Bridgford  did  receive  some 
small  amount  of  property  from  her  father,  in  the  State  of  Indi- 
ana, and  that  by  agreement  with  the  husband,  she  claimed  the 
right,  which  he  conceded  to  her,  to  keep  it  separate  from  his 
property,  and  that  the  parties  did,  in  good  faith,  try  to  carry 
out  this  arrangement.  They  came  to  Illinois  with  the  wife's 
money,  whatever  she  may,  have  had,  long  before  the  passage  of 
the  act  of  1861.  Some  of  the  funds,  claimed  to  be  the  wife's, 
were  invested  in  the  name  of  the  husband.  Property  was 
bought  and  sold,  and  profits  realized  on  it,  and  Mrs.  Bridgford 
all  the  while  asserting  her  right  to  claim  it  as  her  separate 
property.  In  pursuance  of  this  agreement  between  the  hus- 
band and  the  wife,  and  for  the  purpose  of  carrying  it  into  effect 
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in  good  faith  between  the  parties,  the  first  tract  of  land  in  con- 
troversy was  conveyed  to  Mrs.  Bridgford,  in  1857.  The  whole 
evidence,  without  any  contradiction,  shows  that  at  the  date  of 
that  conveyance  the  husband  was  perfectly  solvent,  and  no 
judgments  had  then  ever  been  obtained  against  him.  The 
debt  to  respondent,  Riddell,  had  then  no  existence  in  any  form. 
The  second  conveyance  to  Mrs.  Bridgford  was  from  King,  in 
1861 ;  the  bond  for  a  deed,  however,  from  King  to  her  was 
executed  in  1859,  in  pursuance  of  which  the  deed  was  subse- 
quently made.  The  next  and  last  conveyance  of  the  land  in 
controversy,  was  from  Thompson  to  Mrs.  Bridgford,  and  was 
made  in  1864. 

Leaving  out  of  consideration  for  the  present,  the  debt  of  the 
respondent,  Riddell,  of  which  we  will  speak  hereafter,  we  think 
the  evidence  establishes  the  fact  that  all  the  indebtedness  exist- 
ing against  Walter  A.  Bridgford,  the  husband  of  the  complain- 
ant, Nancy,  had  been  substantially  paid  before  the  filing  of 
this  bill,  except  a  judgment  in  favor  of  Drury,  which,  by  agree- 
ment of  parties,  was  allowed  to  stand,  in  consideration  of  an 
agreement  to  pay  an  additional  rate  of  interest.  Drury  is  not 
now  complaining. 

We  think  it  may  be  assumed  that  the  evidence  establishes 
the  further  fact  that  at  the  dates  the  several  conveyances  were 
made  to  Mrs.  Bridgford,  Walter  A.  Bridgford  was  not  insol- 
vent, but  had  sufficient  means  for  the  payment  of  all  his  indebt- 
edness, if  we  except  the  debt  of  respondent,  Riddell,  at  the 
late  of  the  last  conveyance,  in  1864. 

The  history  of  the  claim  of  the  respondent,  Riddell,  is  this : 
On  the  twenty-fifth  day  of  September,  1854,  Walter  A.  Bridg- 
ford conveyed  to  him  a  farm,  in  Mercer  county,  for  the  sum 
of  $1800,  with  covenants  of  warranty.  It  appears  Riddell  was, 
by  a  suit  in  ejectment  in  the  United  States  court,  on  the  twenty- 
second  of  October,  i860,  and  the  judgment  rendered  therein, 
evicted  from  said  premises  by  failure  of  the  title  to  the  land  so 
made  to  him  by  the  said  Bridgford.  Subsequently,  on  the 
eighteenth  day  of  August,  1863,  he  commenced  a  suit  against 
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the  said  Bridgford,  in  the  Mercer  county  circuit  court,  and  on 
the  twelfth  day  of  October,  1868,  he  recovered  a  judgment 
against  him  for  the  sum  of  $3318.  In  due  time  an  execution 
was  issued  on  this  judgment,  and  was  by  the  sheriff  levied  on 
the  lands  in  controversy. 

The  lands  described  in  the  original  bill,  and  claimed  by 
Oliver  A.  Bridgford,  were,  at  the  hearing,  by  the  agreement 
of  the  parties,  released  from  the  execution,  and  are  not  now 
involved  in  the  controversy.  No  other  creditors  are  now 
complaining,  and  the  single  question  involved,  is,  whether  the 
several  conveyances  made  at  the  several  times  and  in  the  man- 
ner herein  stated,  to  Mrs.  Bridgford,  were,  under  all  the  cir- 
cumstances, fraudulent  and  void,  in  fact  or  in  law,  as  to  the 
respondent,  Riddell. 

In  view  of  the  evidence,  we  cannot  see  how  the  several  con- 
veyances to  Mrs.  Bridgford  can  in  law  be  considered  otherwise 
than  as  mere  voluntary  conveyances  from  the  husband  to  the 
wife ;  although  not  made  directly  by  him  to  her,  the  deeds 
were  so  executed  by  the  procurement  of  the  husband.  If  it  be 
conceded  that  the  funds  with  which  the  lands  were  purchased 
were  derived  from  the  wife's  separate  property,  originally 
received  from  her  father,  and  from  the  profits  arising  there- 
from, by  profitable  investments  subsequently  made,  we  can 
not  see  how  that  fact  would  produce  a  different  conclusion.  It 
appears  from  the  evidence,  that,  although  the  funds  in  the  first 
instance,  might  have  belonged  to  the  wife,  still  the  same  were 
reduced  to  the  possession  of  the  husband  long  before  the  pas- 
sage of  the  act  of  1861,  and,  by  the  rule  of  the  common  law, 
which  prevailed  in  this  State  up  to  that  date,  became,  abso- 
lutely, the  property  of  the  husband.  The  evidence  discloses 
the  fact  that  the  funds  passed  through  the  hands  of  the  husband, 
and  were  nearly,  if  not  all,  at  one  time  invested  in  lands  in 
the  name  of  the  husband,  perhaps  without  the  knowledge  or 
consent  of  the  wife.  It  is  true,  those  lands,  thus  purchased, 
were  afterwards  sold,  and  Mrs.  Bridgford  claimed  the  pro- 
ceeds of  the  same,  and  her  right  was  conceded  by  her  husband. 
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It  appears  that  a  part  of  the  funds,  at  least,  thus  realized 
from  the  sale  of  those  lands,  was  subsequently  used  in  the 
purchase  of  the  very  lands  now  in  controversy.  This  fact 
does  not  avoid  the  conclusion  that  the  funds  of  the  wife  were 
reduced  to  the  possession  of  the  husband  prior  to  the  act  of 
1861.  The  arrangement  shown  by  the  evidence  to  have  existed 
between  Mrs.  Bridgford  and  her  husband,  that  her  property 
and  money  should  always  be  kept  separate  from  his,  affords 
a  sufficient  moral  consideration,  at  least,  for  the  several  con- 
veyances to  her,  and  divests  the  whole  transaction  of  any 
fraudulent  intent  in  fact.  If  the  rights  of  no  creditors  are 
imperiled  thereby,  the  transaction  was  not  unlawful,  and  was 
for  a  legitimate  purpose.  The  whole  question  involved,  there- 
fore, is  reduced  to  the  single  inquiry  whether  the  several  con- 
veyances in  this  instance,  if  the  same  shall  be  regarded  as 
merely  voluntary  conveyances,  by  or  at  the  request  of  the  hus- 
band, for  the  benefit  of  the  wife,  were  fraudulent  in  law  as  to 
the  complaining  creditor,  Biddell. 

In  regard  to  the  tract  of  land  conveyed  by  the  deed  of  the 
date  of  May  9,  1857,  by  Oliver  A.  Bridgford,  to  Mrs.  Bridg- 
ford, we  think  there  can  be  no  serious  question,  on  the  evidence 
in  this  case.  It  is  manifest  that  it  was  conveyed  to  her  for  the 
reason  that  her  husband  recognized  her  equitable  right  to  the 
funds  with  which  it  was  purchased.  The  whole  evidence 
shows  that  it  was  conveyed  to  her  at  a  time  when  her  husband 
was  in  good  circumstances,  when  there  were  no  judgments 
against  him,  and  no  creditors  whose  rights  would  be  delayed. 
The  conveyance  was  made  for  a  lawful  and  most  equitable 
purpose,  and  was  made  long  before  the  complaining  creditor's 
claim,  which  he  now  asserts,  had  any  existence  in  any  form, 
and  before  it  could  have  been  anticipated  that  a  cause  of  action 
would  arise  thereon.  The  evidence  further  shows  that  at  the 
date  of  this  first  conveyance,  Walter  A.  Bridgford  was  entirely 
solvent,  and  he  was  therefore  at  liberty  to  do  justice  to  his  wife 
by  having  the  property,  which  he  conceded  had  been  purchased 
with  money  that  equitably  belonged  to  her,  conveyed  to  her, 
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for  and  as  her  separate  estate,  and  it  is  not  in  the  power  of  any 
subsequent  creditor  of  the  husband  to  impeach  the  fairness  of 
that  transaction.  To  permit  him  to  do  so  now,  after  the  lapse 
of  so  many  years,  would  be  a  flagrant  violation  of  the  plainest 
principles  of  law  and  justice. 

The  serious  controversy,  however,  arises  on  her  right  to  the 
tracts  of  land  conveyed  to  her  by  the  deed  from  King,  in  1861, 
and  from  Thompson,  in  1864,  by  the  direction  of  the  husband; 
and  here  we  are  met  with  conflicting  equities  between  the 
complainant,  Mrs.  Bridgford,  and  the  respondent,  Riddell,  and 
the  question  is,  which  shall  prevail  ?  This  leads  us  to  inquire 
into  the  exact  dates  at  which  the  equities  of  the  respective  par- 
ties attached.  The  conveyance  from  King  to  Mrs.  Bridgford 
was  not  in  fact  executed  until  the  17th  day  of  July,  1861,  but 
the  bond,  in  pursuance  of  which  the  deed  was  subsequently 
made,  was  executed  in  1859,  and  a  large  part  of  the  purchase 
money  was  paid  as  early  as  May,  of  that  year.  Did  her  equities 
in  that  tract  of  land  relate  back  to  the  date  of  that  bond?  It 
may  be  fairly  assumed  that  the  proof  establishes  the  fact  that 
this  tract  of  land  was  purchased  with  funds  that  the  husband 
had  set  apart  as  equitably  belonging  to  the  wife.  Certainly, 
all  that  was  paid  in  the  year  1859  was  of  that  character  of 
funds.  If  her  equities  do  relate  back  to  the  date  of  the  bond 
in  1859,  was  the  respondent,  Riddell,  at  that  date  a  creditor 
of  her  husband,  Walter  A.  Bridgford? 

We  have  already  spoken  of  the  nature  and  origin  of  the  claim 
of  the  creditor,  Riddell,  against  Walter  A.  Bridgford.  When 
could  it  be  said  to  have  assumed  the  nature  of  indebtedness 
between  the  parties?  Riddell  was  not  evicted  from  the  premi- 
ses conveyed  to  him  by 'Bridgford,  until  the  year  1860,  and 
did  not  commence  his  suit  on  the  covenants  of  the  deed  until 
1863,  and  never  succeeded  in  obtaining  a  judgment  until 
1868. 

We  are  unable  to  discover  any  evidence  whatever,  thai 
Walter  A.  Bridgford  knew  or  had  any  reason  to  suspect  that 
the  title  of  the  premises  conveyed  to  Riddell  had  failed,  or  was 
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even  questioned,  until  after  the  termination  of  the  suit  in  eject- 
ment adversely  to  him.  Can  it  be  fairly  said  that  any  indebt- 
edness existed  between  the  parties  until  the  breach  of  the  cove- 
nants of  the  deed,  or  will  the  date  of  the  indebtedness  be  referred 
back  to  the  date  of  the  covenants  ?  We  do  not  understand 
how  it  can  be  said  that  any  indebtedness  could  exist  between 
the  parties  until  there  was  a  breach  of  the  covenants,  something 
on  which  Riddell  could  found  an  action,  claim  or  demand. 
Previous  to  that  time,  he  had  no  cause  of  action  whatever,  in 
law  or  equity. 

It  is  insisted  by  the  appellee  that  after  the  breach  of  the  cove- 
nants and  the  action  had  accrued,  the  date  of  the  indebted- 
ness will  be  referred  back  to  the  date  of  the  covenants,  which 
was  in  1854,  and  we  have  been  referred  to  the  case  of  Choteau 
v.  Jones  et  al.  11  111.  300,  as  supporting  that  view  of  the  law. 
We  do  not  understand  that  case  to  support  the  views  of  the 
counsel  for  appellee.  That  case  simply  holds  that  where  a  party 
is  security  for  another,  such  relation  of  debtor  and  creditor 
exists  between  the  parties  from  the  date  of  the  obligation,  as 
will  enable  the  surety  to  avoid  a  mere  voluntary  conveyance 
made  by  the  principal,  and  on  that  question  it  certainly  states 
a  correct  principle  of  law.  We  cannot  assimilate  the  case  under 
consideration  to  the  principle  established  by  that  case.  We 
are  unable  to  perceive  the  analogy  between  the  two  cases.  In 
the  former  case  there  was  a  continuing  liability  between  the 
parties,  and  in  the  present  one  there  could  be  no  demand  or 
action  until  a  breach  of  the  covenants  by  eviction.  We  must 
therefore  hold  that  the  relation  of  debtor  and  creditor  did  not 
exist  between  Walter  A.  Bridgford  and  the  respondent,  Riddell, 
until  a  breach  of  the  covenants,  by  eviction,  in  1860.  Cer- 
tainly not  prior  to  that  time. 

Who,  then,  had  the  prior  equities  ?  In  1859,  when  the  bond 
was  executed  by  King  to  Mrs.  Bridgford,  and  the  money  set 
aside  by  the  husband  as  equitably  belonging  to  the  wife,  with 
which  to  pay  for  the  land,  it  could  not  have  been  to  the  preju- 
dice of  Riddell,  for  the  relation  of  debtor  and  creditor  did  not 
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then  exist.  The  wife's  interest  having  attached  to  the  land 
before  the  creditor,  Riddell,  was  in  a  position  to  question  the 
conveyance,  her  prior  equities  can  not  and  ought  not  to  be  post- 
poned to  his  equities,  whatever  they  may  be.  The  rule  is 
general,  that  he  that  hath  the  prior  equity  shall  prevail.  We 
cannot  doubt  that  the  tract  of  land  in  controversy  was  purchased 
from  King,  with  moneys  which  equitably  belonged  to  the  com- 
plainant, and  that  she  acquired  her  interest  therein  before  the 
relation  of  debtor  and  creditor  existed  between  her  husband 
and  Riddell.  It  has  always  been  the  favorite  policy  of  a  court 
of  chancery  to  protect  the  equitable  estate  of  the  wife,  when  it 
can  be  done  consistently  as  between  her  and  her  husband  and 
his  creditors.  The  respondent,  Riddell,  is  now  asking  affirma- 
tive relief  in  a  court  of  equity,  and  he  cannot  be  heard  to  insist 
that  the  inflexible  and  sometimes  harsh  rules  of  the  common 
law  shall  be  strictly  enforced  against  a  married  woman.  If  he 
insists  upon  having  the  strict  rules  of  the  common  law  enforced, 
he  must  do  so  only  in  a  court'  of  law.  A  party  in  a  court  of 
equity,  who  asks  to  have  his  own  equitable  rights  enforced, 
and  contracts  annulled  which  he  insists  are  unconscionable  and 
fraudulent,  must  by  clear  and  indubitable  evidence,  show  that 
he  has  superior  equity  to  all  against  whom  he  seeks  relief.  If 
he  invokes  the  aid  of  this  tribunal  he  must  not  ask  to  have 
superior  equity  set  aside  to  let  him  in  to  the  relief  sought. 

Mr.  Justice  Story,  in  commenting  on  the  rights  of  married 
women,  says  "it  is  well  known  that  the  strict  rules  of  the  old 
common  law  would  not  permit  the  wife  to  take  or  enjoy  any 
real  or  personal  estate  from  or  independent  of  her  husband, 
and  although  these  rules  have  been  in  some  degree  relaxed  and 
modified  in  modern  times,  yet  they  still  have  a  very  exten- 
sive and  comprehensive  influence  in  courts  of  law.  On  the 
other  hand,  courts  of  equity  have,  for  a  great  length  of  time, 
admitted  the  doctrine  that  a  married  woman  is  capable  of 
taking  real  and  personal  property  to  her  own  separate  and  exclu- 
sive use,  and'  that  she  has  also  an  incidental  power  to  dispose 
of  it."     2  Story  Eq.  Juris,  sec.  1378. 
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In  Sweeney  v.  Damron,  47  111.  450,  this  court  said,  "where  a 
husband  has  received  funds  belonging  to  the  wife  and  invested 
them  for  her  in  her  name,  or  has  the  property  subsequently 
conveyed  to  her,  courts  of  equity  will  treat  the  transaction  as 
fair,  and  will  sustain  it  as  against  subsequent  creditors.  In 
such  a  case  her  equity  is  equal,  if  not  superior,  and,  having  the 
legal  title,  it  will  not  be  disturbed." 

The  case  proceeds  on  the  doctrine  that  in  such  a  case,  the 
wife  has  equal  if  not  superior  equities  to  the  creditor,  and  the 
courts  will  afford  protection.  Any  other  rule  would  require 
the  superior  equity  to  give  way  to  that  which  is  inferior. 

The  rights  of  Biddell,  in  this  instance,  accrued  after  the  equi- 
ties of  complainant  attached  on  the  bond  of  1859,  and  the  deed 
made  in  pursuance  thereof,  in  1861,  must  be  held  to  relate  back 
to  that  date.  The  complainant,  having  added  to  her  equitable 
title,  the  legal  title  to  the  tract  of  land,  the  court  will  not  now 
disturb  it. 

We  come  now  to  consider  the  last  tract  of  land  involved  in 
this  controversy,  viz:  the  tract  conveyed  to  Mrs.  Bridgford  by 
Thompson,  in  1864.  We  find  that  on  the  ninth  day  of  May, 
1857,  Walter  A.  and  Oliver  A.  Bridgford  jointly  owned  the 
northwest  quarter  of  section  ten,  and  on  that  day,  Oliver,  for 
a  valuable  consideration,  conveyed  his  undivided  half  to  Mrs. 
Bridgford,  which  placed  the  legal  title  to  the  whole  quarter  sec- 
tion in  Walter  A.  and  Nancy  Bridgford.  It  appears  that  subse- 
quently, by  a  parol  agreement  between  the  parties,  they  divided 
the  said  northwest  quarter,  and  Walter  A.  took  the  west  half 
and  Nancy  took  the  east  half. 

In  1857  the  west  half  of  the  northwest  quarter  of  section 
ten  was  levied  on  by  virtue  of  an  execution  issued  on  a  judg- 
ment in  favor  of  George  O.  Thompson  et  al.  and  was  purchased 
at  the  sheriff's  sale  by  George  O.  Thompson,  and  a  deed  was 
executed  to  him  by  the  sheriff  in  1860.  This  is  the  tract  of 
land  conveyed  to  Mrs.  Bridgford  in  1864.  In  1865  the  com- 
plainant and  Walter  A.  Bridgford  conveyed  the  south  half  of 
the  northwest  quarter  of  section  ten,  to  Oliver  A.  Bridgford. 


272  Bridgfokd  et  al  v.  Eiddell  et  al.         [Sept.  T., 

Opinion  of  the  Court. 

The  lands  claimed  by  Oliver  in  his  own  right  having  been 
released  from  the  levy,  there  only  remains  the  north  half  of 
the  west  half  of  said  quarter,  involved  in  this  controversy. 

Kegarding  these  conveyances  in  law  as  voluntary  convey- 
ances, although  made  with  no  fraudulent  intent  in  fact,  never- 
theless, the  conveyance  was  made  to  the  complainant  at  the 
request  of  her  husband,  after  the  relation  of  debtor  and  cred- 
itor existed  between  him  and  the  respondent,  Riddell.  It  must, 
therefore,  be  held  to  be  fraudulent,  in  law,  as  to  the  creditor. 
It  falls  clearly  within  the  rule  that  the  husband,  while  insol- 
vent, cannot  create  a  separate  estate  for  the  benefit  of  the  wife. 
It  does  not  change  the  result  that  this  last  conveyance  was 
made  after  the  passage  of  the  act  of  1861.  Whatever  funds  the 
complainant  may  have  had  in  her  own  right,  had  previously 
been  reduced  to  the  possession  of  the  husband,  except  such  as 
she  claimed  to  have  derived  from  her  own  labor  and  enterprise. 
The  rule  of  the  common  law  then  prevailed,  and  the  earnings 
of  the  wife,  whatever  they  may  have  been,  enured  to  the  beneiit 
of  the  husband  as  his  absolute  property.  Having,  previous  to 
the  passage  of  the  act  of  1861,  reduced  the  separate  funds  of 
the  wife  to  possession,  the  husband  could  not,  after  the  passage 
of  that  act,  restore  the  money,  so  as  to  make  it  separate  estate, 
to  the  wife,  if  the  rights  of  creditors  had  intervened. 

It  is  insisted  that  Walter  A.  Bridgford  has  a  life  estate  in  the 
lands  in  controversy,  as  tenant  by  the  curtesy,  that  is  liable  to 
sale  on  execution.  It  is  not  necessary  to  discuss  that  question 
at  this  time,  for  the  reason  that  it  is  not  presented  by  the 
pleadings  and  proof. 

After  a  careful  consideration  of  the  entire  record,  we  are  of 
opinion  that  that  part  of  the  decree  which  finds  by  the  stipula- 
tion of  the  parties  that  all  the  lands  levied  on  and  described 
by  the  original  bill  have  been  released  from  the  levy,  except 
the  north  half  of  the  northwest  quarter  of  section  ten,  and  the 
south  half  of  the  southwest  quarter  of  section  three,  town  four- 
teen, north  of  range  four,  west,  be  affirmed,  and  that  the  remain- 
der of  the  decree  of  the  circuit  court  be  reversed,  and  the  cause 
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remanded,  with  directions  to  the  court  to  enter  a  decree  dis- 
missing the  cross  bill  as  to  all  the  lands  except  the  north  half 
of  the  northwest  quarter  of  section  ten,  town  fourteen,  north 
of  range  four,  west,  and  as  to  this  last  tract  of  land,  to  decree 
as  in  the  former  decree,  and  further,  to  enter  a  decree  on  the 
original  bill  perpetually  enjoining  the  sale  of  the  remainder  of 
the  land  described  in  the  bill,  and  claimed  by  the  complainant 
Nancy  Bridgford. 

The  costs  in  this  court  will  all  be  adjudged  against  the 
appellees.  The  decree  is  reversed  in  part,  and  the  cause 
remanded. 

Decree  reversed  in  part. 


Alonzo  Leach 

V. 

Frank  A.  Nichols  et  al. 


1.  Witnesses — parties  as  witnesses,  under  act  of  1867.  In  an  action 
by  an  assignee  of  a  promissory  note,  against  the  maker,  the  latter  is  a  com- 
petent witness  in  his  own  behalf,  under  the  act  of  1867,  on  an  issue  upon 
a  plea  that  the  execution  of  the  note  was  obtained  by  fraud  and  circum- 
vention, notwithstanding  the  original  payee  of  the  note  is  dead  at  the  time 
of  the  trial. 

2.  Instructions — should  apply  to  the  case.  In  such  an  action,  the  court 
should  not  instruct  the  jury  as  to  the  plaintiff's  recourse  upon  his  assignor 
in  case  the  note  sued  upon  should  be  found  invalid,  because  no  such  ques- 
tion was  involved  in  the  suit. 

3.  Fraud  and  circumvention — diligence  required  on  the  part  of  tlie 
maker  of  a  promissory  note — rights  of  an  innocent  assignee.  The  exercise 
of  due  diligence  and  attention  on  the  part  of  the  signer  of  negotiable  paper, 
is  a  necessary  element  in  his  defense  that  the  execution  of  the  instrument 
was  obtained  by  fraud  and  circumvention,  when  such  defense  is  set  up 
against  an  innocent  assignee  before  maturity. 

4.  So  in  an  action  by  an  assignee  before  maturity,  against  the  maker  of  a 
promissory  note,  where  the  defense  was  that  the  maker  signed  the  note 
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supposing  it  contained  a  certain  condition,  which  had  been  agreed  upon, 
materially  affecting  the  character  of  the  liability  he  was  to  assume,  being 
led  so  to  suppose  by  the  fraudulent  misstatement  of  the  fact  by  the  payee,  it 
appeared  the  maker  could  read  and  write  with  facility,  but  signed  the 
note  without  reading  it  himself,  permitting  himself  to  be  deceived  as 
to  its  contents  by  the  false  reading  of  the  payee,  and  there  were  no  circum- 
stances disclosed  as  to  the  relation  between  the  payee  and  the  maker  suffi- 
cient to  throw  the  latter  off  his  guard,  it  was  held,  there  was  evidence  suffi- 
cient to  go  to  the  jury  upon  the  question,  whether  the  maker  used  due  care 
and  diligence  in  executing  the  note,  so  as  to  render  his  defense  availing 
against  an  innocent  holder,  and  an  instruction  on  behalf  of  the  maker,  on 
the  subject  of  such  defense,  was  held  erroneous,  because  it  did  not  embody 
the  hypothesis  that  he  was  not  guilty  of  negligence  in  signing  the  paper. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  Loring,  for  the  plaintiff  in  error. 

Mr.  William  Potter,  for  the  defendants  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  plaintiff  in 
error  against  defendants  in  error,  upon  a  promissory  note 
alleged  to  have  been  made  by  the  latter,  bearing  date  March 
23,  1868,  whereby  the  defendants,  for  value  received,  promised 
to  pay  to  H.  Burbank,  one  year  after  date,  $180,  at  ten  per 
cent  interest,  which  was  endorsed  by  Burbank  to  one  Munson, 
and  by  him  to  the  plaintiff.  The  general  issue  and  three  spe- 
cial pleas  were  filed.  The  special  pleas  set  up  the  defense,  that 
the  note  was  obtained  by  said  Burbank  by  fraud  and  circum- 
vention, upon  which  issue  was  taken,  the  cause  tried  by  a  jury, 
who  found  the  issues  for  the  defendants,  judgment  in  accord- 
ance with  the  verdict,  and  the  case  brought  here  by  writ  of 
error.  The  errors  relied  upon  are,  that  the  court  erred  in  per- 
mitting the  defendants  to  be  witnesses  in  their  own  behalf,  on 
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the  ground  that  Burbank,  the  payee,  had  died,  and  also  in 
instructing  the  jury  improperly  on  behalf  of  the  defendants. 

The  objection  that  the  defendants  were  not  competent  wit- 
nesses, is  not  well  taken.  The  plaintiff  did  not  sue  as  execu- 
tor, administrator,  heir,  legatee  or  devisee  of  Burbank,  and 
the  case  is  not  within  the  exception  to  the  first  section  of  the 
statute  of  1867,  removing  the  objection  of  incompetency  of  a 
party  to  a  suit.  Besides,  the  record  does  not  show  that  any 
exception  was  taken  to  the  ruling  of  the  court  upon  this  ques- 
tion. 

The  instruction  given  on  behalf  of  defendants,  as  to  plain- 
tiff's recourse  upon  his  assignor,  Munson,  if  the  note  should 
be  found  invalid,  though  it  may  have  embodied  a  correct  pro- 
position of  law,  should  not  have  been  given,  because  no  such 
question  was  involved  in  this  suit.  The  evident  purpose  of  it 
was,  to  relieve  the  minds  of  the  jury  of  any  reluctance  they 
might  feel  in  finding  against  the  plaintiff,  on  account  of  his 
being  a  bona  fide  holder  of  the  note. 

But  we  are  not  satisfied  with  the  other  instruction  given  to 
the  jury  on  behalf  of  defendants.     It  is  as  follows : 

"  If  you  believe  from  the  evidence,  that  the  consideration 
of  the  note  in  question  was  a  transfer  from  H.  Burbank,  the 
payee  of  said  note,  to  the  defendants  of  a  patent  right  hay 
loading  device,  and  that  the  said  H.  Burbank  agreed  with  the 
defendants  that  the  note  should  contain  a  provision  and  con- 
dition that  it  should  not  be  paid  till  the  defendants  had  sold 
sufficient  number  of  said  hay  loading  devices  to  realize  an 
amount  equal  to  the  face  of  said  note,  and  if  you  further 
believe,  from  the  evidence,  that  the  said  Burbank  thus  repre- 
sented and  misread  the  note  in  question,  and  as  containing  the 
said  condition  to- wit :  That  the  said  note  should  not  be  pay- 
able till  the  defendants  had  realized  an  amount  equal  to  the 
face  of  the  note,  by  the  sale  of  Eliot's  Improved  Hay  Load- 
ing Device,  and  that  the  defendants  believed  and  supposed 
that  the  said  note  contained  said  condition,  whereas,  in  fact,  it 
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did  not  contain  such  condition,  then,  under  the  pleading  in  this 
case,  such  misrepresentation  of  said  Burbank,  practiced  upon 
defendants,  amounted  to  such  fraud  and  circumvention  in 
obtaining  the  execution  of  the  same  as,  under  our  statute, 
makes  the  note  in  question  void  in  the  hands  of  the  plaintiff, 
as  an  assignee  of  said  note,  notwithstanding  he  may  have  paid 
its  full  face  in  money  before  the  same  became  due,  and  with- 
out notice  of  such  fraud." 

These  defendants  were,  neither  of  them,  as  appears  from  the 
evidence,  unlettered  men,  but,  on  the  contrary,  could,  both  of 
them,  read  and  write  with  facility.  Although  this  fact  would 
not  be  conclusive  against  the  defense  set  up,  yet  it  presents 
the  question,  whether  they  should  not  have  shown,  and  the 
court  have  submitted  it  to  the  jury  to  find,  that  they  were  not 
guilty  of  any  negligence  in  signing  the  note,  by  which  inno- 
cent third  parties  were  liable  to  be  injured.  It  has  been  held 
by  this  court,  that  if  a  man  carelessly  let  his  note  go  into  cir- 
culation, written  partly  in  ink  and  partly  in  pencil,  thus  afford- 
ing both  a  temptation  and  an  opportunity  to  fraudulently  alter 
it,  and  it  is  so  altered,  he  shall  not  be  permitted  to  set  up  such 
alteration  against  an  innocent  holder.  Harvey  v.  Smith,  ante, 
p.  224. 

So  here,  if  these  defendants  could,  by  the  exercise  of  due 
care,  have  prevented  this  absolute  note  from  going  into  circu- 
lation, instead  of  one  with  a  condition  which  would  have  been 
notice  to  all  the  world,  and  they  failed  to  exercise  that  dili- 
gence, and  an  innocent  third  party  was  thus  induced  to  pur- 
chase it  in  the  usual  course  of  business,  why  should  they 
not  stand  the  consequences,  rather  than  such  innocent  pur- 
chaser ? 

The  case  of  Foster  v.  McKinnon,  decided  in  the  English 
Common  Pleas  in  July,  1869,  and  reported  in  38  Law  Journal 
Reports,  new  series,  p.  310,  is  one,  where  the  plaintiff  was  an 
endorsee  of  a  bill  of  exchange  for  £3000,  and  sued  the  defend- 
ant as  endorser.     The  plaintiff  was  a  holder  for  value  before 
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maturity,  and  without  notice  of  the  fraud.  Callow,  the  accep- 
tor of  the  bill,  testified,  that  he  produced  the  bill  to  the  defend- 
ant (a  gentleman  far  advanced  in  life)  for  him  to  put  his  sig- 
nature on  the  back,  after  that  of  one  Cooper,  who  was  payee 
and  first  endorser  of  the  bill,  Callow  not  saying  it  was  a  bill, 
but  told  the  defendant  the  instrument  was  a  guaranty.  The 
defendant  did  not  see  the  face  of  the  bill  at  all,  but  the  bill 
was  of  the  usual  shape,  and  bore  a  bill  stamp,  the  impress  of 
which  stamp  was  visible  at  the  back  of  the  bill.  The  defend- 
ant signed  his  name  after  Cooper,  he,  the  defendant,  as  the 
witness  stated,  believing  the  document  to  be  a  guaranty  only. 
The  Lord  Chief  Justice  told  the  jury,  that  if  the  endorsement 
was  not  the  defendant's  signature,  or  if,  being  his  signature,  it 
was  obtained  upon  a  fraudulent  representation  that  it  was  a 
guaranty,  and  the  defendant  signed  it  without  knowing  that  it 
was  a  bill,  and  under  the  belief  that  it  was  a  guaranty,  and  if 
the  defendant  was  not  guilty  of  any  negligence  in  so  signing 
the  paper,  the  defendant  was  entitled  to  a  verdict.  The  jury 
found  for  the  defendant.  A  rule  nisi  was  obtained  for  a  new 
trial,  and  the  cause  was  very  fully  argued,  and  carefully  con- 
sidered by  the  court,  upon  examination  of  all  the  authorities 
which  could  be  found  bearing  upon  the  question.  The  instruc- 
tion was  sustained  by  the  whole  court,  in  a  very  elaborate 
opinion,  delivered  by  Byles,  J.,  who  says :  "  It  seems  plain, 
on  principle  and  on  authority,  that  if  a  blind  man,  or  a  man 
who  can  not  read,  or  a  man  who,  for  some  reason  (not  imply- 
ing negligence),  forbears  to  read,  has  a  written  contract  falsely 
read  over  to  him,  the  reader  misreading  to  such  a  degree  that 
the  written  contract  is  of  a  nature  altogether  different  from 
the  contract  pretended  to  be  read  from  the  paper  which  the 
blind  or  illiterate  man  afterwards  signs,  then,  at  least,  if  there 
be  no  negligence,  the  signature  so  obtained  is  of  no  force,  and 
it  is  invalid,  not  merely  on  the  ground  of  fraud,  where  fraud 
exists,  but  on  the  ground,  that  the  mind  of  the  signer  did  not 
accompany  the  signature ;  in  other  words,  that  he  never 
intended  to  sign,  and,  therefore,  in  contemplation  of  law,  never 
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did  sign  the  contract  to  which  his  name  is  appended.  The 
authorities  appear  to  support  this  view  of  the  law.  In  Through- 
good's  case,  2  Rep.  96,  it  was  held,  that  if  an  illiterate  man 
have  a  deed  falsely  read  over  to  him,  and  he  then  seals  and 
delivers  the  parchment,  that  parchment  is,  nevertheless,  not 
his  deed. 

In  a  note  to  Throughgood's  case,  2  Rep.  96,  in  Frazer's 
edition  of  Coke's  Reports,  it  is  suggested,  that  the  doctrine  is 
not  confined  to  the  condition  of  an  illiterate  grantor,  and  a 
case  in  Kelway's  Reports,  p.  70,  is  cited  in  support  of  this 
observation.  On  reference  to  that  case,  it  appears  that  one  of 
the  judges  did  there  observe,  that  it  made  no  difference  whether 
the  grantor  were  lettered  or  unlettered.  That,  however,  was 
a  case  where  the  grantee  himself  was  the  defrauding  party ; 
but  the  position,  that  if  a  grantor  or  covenantor  be  deceived 
or  misled  as  to  the  actual  contents  of  the  deed,  the  deed  does 
not  bind  him,  is  supported  by  many  authorities  (see  Com.  Dig. 
Tit.  "  Fait,"  62),  and  is  recognized  by  Bayley,  J.,  and  by  the 
Court  of  Exchequer,  in  the  case  of  Edwards  v.  Broivn,  1  Cr. 
&  J.  312.  Accordingly,  it  has  recently  been  decided  in  the 
Exchequer  Chamber,  that  if  a  deed  be  delivered,  and  a  blank 
left  therein  be  thereafter  improperly  filled  up  (at  least  if  this 
be  done  without  the  grantor's  negligence),  it  is  not  the  deed 
of  the  grantor.  Swan  v.  The  North  British  Australasian  Co.  2 
Hurls.  &  C.  175;  32  Law  Jour.  Rep.  N.  S.  Exch.  273.  These 
cases  apply  to  deeds,  but  the  principle  is  equally  applicable  to 
other  contracts.  *  *  It  was  not  his  design,  and,  if  he  teas 
guilty  of  no  negligence,  it  was  not  even  his  fault  that  the  instru- 
ment he  signed  turned  out  to  be  a  bill  of  exchange." 

The  rule  requiring  the  exercise  of  diligence  and  attention 
on  the  part  of  the  signer  of  negotiable  paper,  as  a  necessary 
element  in  this  defense,  is  recognized  by  Chief  Justice  Pak- 
sons,  in  Putnam  v.  Sullivan,  4  Mass.  R.  45,  and  is  based  upon 
sound  reasons. 

If  the  question  of  the  negligence  of  these  defendants  had 
been  properly  submitted  to  the  jury,  upon  their  own  statements 
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as  to  their  ability  to  read  and  write,  and  the  circumstances 
tending  to  show  inattention  on  their  part,  they  might  have 
found  the  defendants  guilty  of  such  negligence  in  signing 
the  paper  in  a  form  calculated  to  mislead  a  bona  fide  pur- 
chaser, as  to  preclude  them  from  availing  themselves  of  the 
defense  of  fraud  and  circumvention  against  such  purchaser. 

Under  the  circumstances  of  this  case,  the  instruction  in 
question  should  have  embodied  the  hypothesis,  that  defendants 
were  not  guilty  of  negligence  in  signing  the  paper.  When 
the  signer  is  blind,  or  illiterate,  or  if  not  so,  is  thrown  off  his 
guard  by  reason  of  the  relation  of  the  parties,  and  the  conduct 
of  the  payee,  and  under  circumstances  which  do  not  involve 
undue  confidence,  negligence  would  not  be  imputable.  These 
defendants,  as  appears,  were  able  to  read  and  write,  and  no 
circumstances  as  to  the  relation  between  them  and  Burbank 
are  disclosed,  sufficient  to  throw  them  off  their  guard.  Hence, 
there  was  evidence  in  this  case  sufficient  to  go  to  the  jury  upon 
the  question  of  negligence,  and  the  jury  should  have  been 
called  upon  to  consider  it.  If  their  verdict  should  be  against 
the  defendants  upon  that  question,  the  plaintiff,  if  a  bona  fide 
holder  of  the  note,  would  be  entitled  to  recover  upon  it. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Syllabus. 

The   People  of  the  State  of  Illinois,  ex  rel. 

Michael   O'Connell 

v. 

Robert  Turner,  Superintendent  of  the  Reform  School 

of  the  City  of  Chicago. 


1.  Personal  liberty  of  children — of  tJieir  care  and  custody — relative 
rights  of  the  parent  and  the  State — imprisonment  without  crime — "  reform 
schooV  of  Chicago.  The  parent  has  the  natural  right  to  the  care  and  cus- 
tody of  his  child,  and  this  right  should  not  be  abridged  by  the  State,  except 
from  a  necessity  arising  from  gross  misconduct  or  almost  total  unfitness  o& 
the  part  of  the  parent. 

2.  The  State  has  no  power  to  imprison  a  child,  who  has  committed 
no  crime,  on  the  mere  allegation  that  he  is  "  destitute  of  proper  parental 
care,  and  is  growing  up  in  mendicancy,  ignorance,  idleness  and  vice." 

S.  The  acts  of  1863  and  1867,  in  reference  to  the  "  reform  school "  of 
the  city  of  Chicago,  purport  to  authorize  the  commitment  to  such  "  reform 
school,"  of  children  between  the  ages  of  six  and  sixteen  years,  "  who  are 
destitute  of  proper  parental  care,  and  growing  up  in  mendicancy,  ignor- 
ance, idleness  or  vice,"  but  who  may  have  committed  no  crime,  to  be  there 
"  kept,  disciplined,  instructed,  employed  and  governed,"  until  they  shall  be 
reformed  and  discharged,  or  shall  have  arrived  at  the  age  of  twenty-one 
years;  and  the  sole  authority  to  discharge  is  attempted  to  be  given  to  a 
board  of  guardians.  Under  these  laws,  a  boy,  between  fourteen  and  fifteen 
years  of  age,  was  committed  to  the  "  reform  school,"  without  having  been 
convicted  or  charged  with  any  crime,  and  on  application  of  the  father  of 
the  boy  for  a  writ  of  habeas  corpus,  on  the  allegation  that  the  latter  was 
illegally  restrained  of  his  liberty :  Held,  the  laws  under  which  he  was  so 
imprisoned  were  in  violation  of  the  bill  of  rights  embodied  in  the  con- 
stitution, which  declares  the  inherent  and  inalienable  right  of  all  men  to 
their  personal  liberty,  and  were  therefore  void. 

Application  for  a  writ'of  habeas  corpus. 

The  opinion  of  the  court  sets  forth  the  ground  of  the  appli- 
cation. 

Messrs.  Nissen  &  Barnum,  Mr.  M.  F.  Heenan  and  Mr. 
Wm.  F.  Butler,  for  the  relator. 
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Mr.  M.  F.  Tuley  and  Mr.  I.  N.  Stiles,  for  the  respondent. 

Mr.  Justice  Thoenton  delivered  the  opinion  of  the  Court : 

By  the  order  of  this  court,  the  writ  of  habeas  corpus  was 
issued,  commanding  Robert  Turner,  superintendent  of  the 
reform  school  of  the  city  of  Chicago,  to  show  cause  for  the 
caption  and  detention  of  Daniel  O'Connell. 

The  petition  of  Michael  O'Connell  represents,  that  he  is  the 
father  of  Daniel,  a  boy  between  fourteen  and  fifteen  years  of 
age,  and  that  he  is  restrained  of  his  liberty  contrary  to  the 
law,  without  conviction  of  crime,  and  under  color  of  the  fol- 
lowing mittimus : 

State  of  Illinois,  )        f  Superior  Court  of  Cook  county. 

Cook  county.      J  ss*  \     Of  the  Sept.  Term,  A.  D.  1870. 
The  People  of  the  State  of  Illinois  to   the  Superintendent  of  the 

Reform  School  of  the  city  of  Chicago:     Greeting: 

We  do  hereby  command  you,  that  you  take  the  body  of 
Daniel  O'Connell,  a  boy  above  the  age  of  six  and  under  the 
age  of  sixteen  years,  who,  upon  due  examination  by  the  Hon. 
Wm.  A.  Porter,  one  of  the  judges  of  the  Superior  Court  of 
Cook  county,  has  been  found,  by  competent  evidence,  to  be  a 
proper  subject  for  commitment  in  the  said  reform  school,  and 
whose  moral  welfare  and  the  good  of  society  require  that  he 
should  be  sent  to  said  school  for  instruction,  employment  and 
reformation,  and  that  you  confine  the  said  Daniel  O'Connell 
within  the  said  reform  school,  according  to  the  statute  in  such 
cases  made  and  provided,  and  for  so  doing,  this  shall  be  your 
sufficient  warrant. 

To  the  sheriff  of  Cook  county  to  execute. 

Witness,  Augustus  Jacobson,  clerk  of  our  said  Superior 
Court,  and  the  seal  thereof,  this  ninth  day  of  September,  A.  D. 
1870.  A.  Jacobson,  Clerk. 

The  return  is,  that  the  boy  had  been  detained  by  authority 
of  the  mittimus,  which  accompanied  the  petition,  the  original 
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of  which  was  filed  with  an  endorsement  thereon  by  the  sheriff 
of  its  due  execution,  by  the  delivery  of  the  "  body  of  the  pris- 
oner to  the  superintendent  of  the  reform  school." 

It  is  admitted,  that  the  relator  is  the  father  of  the  boy, 
alleged  to  be  restrained  of  his  liberty,  and  that  he  is  of  the 
age  stated. 

The  only  question  for  determination,  is  the  power  of  the 
legislature  to  pass  the  laws,  under  which  this  boy  was  arrested 
and  confined. 

The  first  act,  in  relation  to  this  "  reform  school,"  is  a  part  of 
the  charter  of  the  city  of  Chicago,  approved  February  13, 
1863,  and  the  second  is  entitled,  "  an  act  in  reference  to  the 
reform  school  of  the  city  of  Chicago,"  approved  March  5,  1867. 

The  first  section  establishes  "  a  school  for  the  safe  keeping, 
education,  employment  and  reformation  of  all  children  between 
the  ages  of  six  and  sixteen  years,  who  are  destitute  of  proper 
parental  care,  and  growing  up  in  mendicancy,  ignorance,  idle- 
ness or  vice." 

Section  four,  of  the  act  of  1867,  provides,  that  "  whenever 
any  police  magistrate,  or  justice  of  the  peace,  shall  have 
brought  before  him  any  boy  or  girl,  within  the  ages  of  six  or 
sixteen  years,  who  he  has  reason  to  believe  is  a  vagrant,  or  is 
destitute  of  proper  parental  care,  or  is  growing  up  in  mendi- 
cancy, ignorance,  idleness  or  vice,"  he  shall  cause  such  boy  or 
girl  to  be  arrested,  and,  together  with  the  witnesses,  taken 
before  one  of  the  judges  of  the  superior  or  circuit  court  of  Cook 
county.  The  judge  is  empowered  to  issue  a  summons,  or  order 
in  writing,  to  the  child's  father,  mother,  guardian,  or  whoso- 
ever may  have  the  care  of  the  child,  in  the  order  named,  and 
if  there  be  none  such,  to  any  person,  at  his  discretion,  to  appear, 
at  a  time  and  place  mentioned,  and  show  cause  why  the  child 
should  not  be  committed  to  the  "  reform  school,"  and  upon 
return  of  due  service  of  the  summons,  an  investigation  shall 
be  had.  The  section  then  directs,  "  if,  upon  such  examination, 
such  judge  shall  be  of  opinion  that  said  boy  or  girl  is  a  proper 
subject  for  commitment  to  the  reform  school,  and  that  his  or 
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her  moral  welfare,  and  the  good  of  society,  require  that  he 
or  she  should  be  sent  to  said  school  for  employment,  instruc- 
tion and  reformation,  he  shall  so  decide,  and  direct  the  clerk 
of  the  court  of  which  he  is  judge,  to  make  out  a  warrant  of 
commitment  to  said  reform  school ;  and  such  child  shall  there- 
upon be  committed." 

Section  nine,  of  the  act  of  1863,  directs,  that  all  persons 
between  six  and  sixteen  years  of  age,  convicted  of  crime  pun- 
ishable by  fine  or  imprisonment,  who,  in  the  opinion  of  the 
court,  would  be  proper  subjects  for  commitment,  shall  be  com- 
mitted to  said  school. 

Section  ten  authorizes  the  confinement  of  the  children,  and 
that  they  "  shall  be  kept,  disciplined,  instructed,  employed  and 
governed,"  until  they  shall  be  reformed  and  discharged,  or  shall 
have  arrived  at  the  age  of  twenty-one  years ;  and  that  the  sole 
authority  to  discharge  shall  be  in  the  board  of  guardians. 

The  warrant  of  commitment  does  not  indicate  that  the  arrest 
was  made  for  a  criminal  offense.  Hence,  we  conclude  that  it 
was  issued  under  the  general  grant  of  power,  to  arrest  and 
confine  for  misfortune. 

The  contingencies  enumerated,  upon  the  happening  of  either 
of  which  the  power  may  be  exercised,  are  vagrancy,  destitu- 
tion of  proper  parental  care,  mendicancy,  ignorance,  idleness 
or  vice.  Upon  proof  of  any  one,  the  child  is  deprived  of 
home,  and  parents,  and  friends,  and  confined  for  more  than 
half  of  an  ordinary  life.  It  is  claimed,  that  the  law  is  admin- 
istered for  the  moral  welfare  and  intellectual  improvement  of 
the  minor,  and  the  good  of  society.  From  the  record  before 
us,  we  know  nothing  of  the  management.  We  are  only 
informed  that  a  father  desires  the  custody  of  his  child  ;  and 
that  he  is  restrained  of  his  liberty.  Therefore,  we  can  only 
look  at  the  language  of  the  law,  and  the  power  granted. 

What  is  proper  parental  care  ?  The  best  and  kindest  parents 
would  differ,  in  the  attempt  to  solve  the  question.  No  two 
scarcely  agree ;  and  when  we  consider  the  watchful  supervis- 
ion, which  is  so  unremitting  over  the  domestic  affairs  of  others, 
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the  conclusion  is  forced  upon  us,  that  there  is  not  a  child 
in  the  land  who  could  not  be  proved,  by  two  or  more  wit- 
nesses, to  be  in  this  sad  condition.  Ignorance,  idleness,  vice, 
are  relative  terms.  Ignorance  is  always  preferable  to  error, 
but,  at  most,  is  only  venial.  It  may  be  general  or  it  may  be 
limited.  Though  it  is  sometimes  said,  that  "  idleness  is  the 
parent  of  vice,"  yet  the  former  may  exist  without  the  latter. 
It  is  strictly  an  abstinence  from  labor  or  employment.  If  the 
child  perform  all  its  duties  to  parents  and  to  society,  the  State 
has  no  right  to  compel  it  to  labor.  Vice  is  a  very  comprehen- 
sive term.  Acts,  wTholly  innocent  in  the  estimation  of  many 
good  men,  would,  according  to  the  code  of  ethics  of  others, 
show  fearful  depravity.  What  is  the  standard  to  be  ?  What 
extent  of  enlightenment,  what  amount  of  industry,  what 
degree  of  virtue,  will  save  from  the  threatened  imprisonment? 
In  our  solicitude  to  form  youth  for  the  duties  of  civil  life, 
we  should  not  forget  the  rights  which  inhere  both  in  parents 
and  children.  The  principle  of  the  absorption  of  the  child  in, 
and  its  complete  subjection  to  the  despotism  of,  the  State,  is 
wholly  inadmissible  in  the  modern  civilized  world. 

The  parent  has  the  right  to  the  care,  custody  and  assistance 
of  his  child.  The  duty  to  maintain  and  protect  it,  is  a  princi- 
ple of  natural  law.  He  may  even  justify  an  assault  and  bat- 
tery, in  the  defense  of  his  children,  and  uphold  them  in  their 
law  suits.  Thus  the  law  recognizes  the  power  of  parental  affec- 
tion, and  excuses  acts  which,  in  the  absence  of  such  a  relation, 
would  be  punished.  Another  branch  of  parental  duty,  strongly 
inculcated  by  writers  on  natural  law,  is  the  education  of  chil- 
dren. To  aid  in  the  performance  of  these  duties,  and  enforce 
obedience,  parents  have  authority  over  them.  The  municipal 
law  should  not  disturb  this  relation,  except  for  the  strongest 
reasons.  The  ease  with  which  it  may  be  disrupted  under  the 
laws  in  question ;  the  slight  evidence  required,  and  the  infor- 
mal mode  of  procedure,  make  them  conflict  with  the  natural 
right  of  the  parent.  Before  any  abridgment  of  the  right,  gross 
misconduct  or  almost  total  unfitness  on  the  part  of  the  parent, 
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should  be  clearly  proved.  This  power  is  an  emanation  from 
God,  and  every  attempt  to  infringe  upon  it,  except  from  dire 
necessity,  should  be  resisted  in  all  well  governed  States.  "  In 
this  country,  the  hope  of  the  child,  in  respect  to  its  education 
and  future  advancement,  is  mainly  dependent  upon  the  father ; 
for  this  he  struggles  and  toils  through  life ;  the  desire  of  its 
accomplishment  operating  as  one  of  the  most  powerful  incent- 
ives to  industry  and  thrift.  The  violent  abruption  of  this 
relation  would  not  only  tend  to  wither  these  motives  to  action, 
but  necessarily,  in  time,  alienate  the  father's  natural  affec- 
tions." 

But  even  the  power  of  the  parent  must  be  exercised  with 
moderation.  He  may  use  correction  and  restraint,  but  in  a 
reasonable  manner.  He  has  the  right  to  enforce  only  such  dis- 
cipline, as  may  be  necessary  to  the  discharge  of  his  sacred 
trust;  only  moderate  correction  and  temporary  confinement. 
We  are  not  governed  by  the  twelve  tables,  which  formed  the 
Roman  law.  The  fourth  table  gave  fathers  the  power  of  life 
and  death,  and  of  sale,  over  their  children.  In  this  age  and 
country,  such  provisions  would  be  atrocious.  If  a  father  con- 
fined or  imprisoned  his  child  for  one  year,  the  majesty  of  the 
law  would  frown  upon  the  unnatural  act,  and  every  tender 
mother  and  kind  father  would  rise  up  in  arms  against  such 
monstrous  inhumanity.*  Can  the  State,  as  parens  patriae,  exceed 
the  power  of  the  natural  parent,  except  in  punishing  crime  ? 

These  laws  provide  for  the  "  safe  keeping  "  of  the  child ; 
they  direct  his  "  commitment/'  and  only  a  "  ticket  of  leave," 
or  the  uncontrolled  discretion  of  a  board  of  guardians,  will  per- 
mit the  imprisoned  boy  to  breathe  the  pure  air  of  heaven  out- 
side his  prison  walls,  and  to  feel  the  instincts  of  manhood  by 
contact  with  the  busy  world.  The  mittimus  terms  him  "  a 
proper  subject  for  commitment/'  directs  the  superintendent  to 
"  take  his  body/'  and  the  sheriff  endorses  upon  it,  "  executed 
by  delivering  the  body  of  the  within  named  prisoner."     The 

•See  the  case  of  Fletcher et al.  v.  The  People,  holding  that  the  father  maybe 
indicted  and  punished  for  inhuman  treatment  of  his  child. 
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confinement  may  be  from  one  to  fifteen  years,  according  to  the 
age  of  the  child.  Executive  clemency  can  not  open  the  prison 
doors,  for  no  oifense  has  been  committed.  The  writ  of  habeas 
corpus,  a  writ  for  the  security  of  liberty,  can  afford  no  relief, 
for  the  sovereign  power  of  the  State,  as  parens  patriot,  has 
determined  the  imprisonment  beyond  recall.  Such  a  restraint 
upon  natural  liberty  is  tyranny  and  oppression.  If,  without 
crime,  without  the  conviction  of  any  oifense,  the  children  of 
the  State  are  to  be  thus  confined  for  the  "  good  of  society," 
then  society  had  better  be  reduced  to  its  original  elements,  and 
free  government  acknowledged  a  failure. 

In  cases  of  writs  of  habeas  corpus  to  bring  up  infants,  there 
are  other  rights  beside  the  rights  of  the  father.  If  improp- 
erly or  illegally  restrained,  it  is  our  duty,  ex  debito  justitlas,  to 
liberate.  The  welfare  and  rights  of  the  child  are  also  to  be 
considered.  The  disability  of  minors  does  not  make  slaves 
or  criminals  of  them.  They  are  entitled  to  legal  rights,  and 
are  under  legal  liabilities.  An  implied  contract  for  necessaries 
is  binding  on  them.  The  only  act  which  they  are  under  a 
legal  incapacity  to  perform,  is  the  appointment  of  an  attorney. 
All  their  other  acts  are  merely  voidable  or  confirmable.  They 
are  liable  for  torts,  and  punishable  for  crime.  Lord  Kenyon 
said,  "  If  an  infant  commit  an  assault,  or  utter  slander,  God 
forbid  that  he  should  not  be  answerable  for  it,  in  a  court  of 
justice."  Every  child  over  ten  years  of  age  may  be  found 
guilty  of  crime.  For  robbery,  burglary  or  arson,  any  minor 
may  be  sent  to  the  penitentiary.  Minors  are  bound  to  pay 
taxes  for  the  support  of  the  government,  and  constitute  a  part 
of  the  militia,  and  are  compelled  to  endure  the  hardship  and 
privation  of  a  soldier's  li*fe,  in  defense  of  the  constitution  and 
the  laws ;  and  yet  it  is  assumed,  that  to  them,  liberty  is  a  mere 
chimera.  It  is  something  of  which  they  may  have  dreamed, 
but  have  never  enjoyed  the  fruition. 

Can  we  hold  children  responsible  for  crime ;  liable  for  their 
torts;  impose  onerous  burdens  upon  them,  and  yet  deprive 
them  of  the  enjoyment  of  liberty,  without  charge  or  conviction 
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of  crime?  The  bill  of  rights  declares,  that  "all  men  are,  by 
nature,  free  and  independent,  and  have  certain  inherent  and 
inalienable  rights— among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness."  This  language  is  not  restrictive;  it  is 
broad  and  comprehensive,  and  declares  a  grand  truth,  that 
"  all  men,"  all  people,  everywhere,  have  the  inherent  and 
inalienable  right  to  liberty.  Shall  we  say  to  the  children  of 
the  State,  you  shall  not  enjoy  this  right — a  right  independent 
of  all  human  laws  and  regulations  ?  It  is  declared  in  the  con- 
stitution ;  is  higher  than  constitution  and  law,  and  should  be 
held  forever  sacred. 

Even  criminals  can  not  be  convicted  and  imprisoned  with- 
out due  process  of  law — without  a  regular  trial,  according  to 
the  course  of  the  common  law.  Why  should  minors  be  impris- 
oned for  misfortune  ?  Destitution  of  proper  parental  care, 
ignorance,  idleness  and  vice,  are  misfortunes,  not  crimes.  In 
all  criminal  prosecutions  against  minors,  for  grave  and  heinous 
offenses,  they  have  the  right  to  demand  the  nature  and  cause 
of  the  accusation,  and  a  speedy  public  trial  by  an  impartial 
jury.  All  this  must  precede  the  final  commitment  to  prison. 
Why  should  children,  only  guilty  of  misfortune,  be  deprived 
of  liberty  without  "  due  process  of  law  ?" 

It  can  not  be  said,  that  in  this  case,  there  is  no  imprison- 
ment. This  boy  is  deprived  of  a  father's  care ;  bereft  of 
home  influences ;  has  no  freedom  of  action ;  is  committed  for 
an  uncertain  time ;  is  branded  as  a  prisoner ;  made  subject  to 

I  the  will  of  others,  and  thus  feels  that  he  is  a  slave.  Nothing 
could  more  contribute  to  paralyze  the  youthful  energies,  crush 
all  noble  aspirations,  and  unfit  him  for  the  duties  of  manhood. 
Other  means  of  a  milder  character ;  other  influences  of  a  more 
kindly  nature;  other  laws  less  in  restraint  of  liberty,  would 
better  accomplish  the  reformation  of  the  depraved,  and  infringe 
less  upon  inalienable  rights. 
It  is  a  grave  responsibility  to  pronounce  upon  the  acts  of  the 
legislative  department.  It  is,  however,  the  solemn  duty  of 
the  courts  to  adjudge  the  law,  and  guard,  when  assailed,  the 
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liberty  of  the  citizen.  The  constitution  is  the  highest  law ;  it 
commands  and  protects  all.  Its  declaration  of  rights  is  an 
express  limitation  of  legislative  power,  and  as  the  laws  under 
which  the  detention  is  had,  are  in  conflict  with  its  provisions, 
we  must  so  declare. 

It  is  therefore  ordered,  that  Daniel  CVConnell  be  discharged 
from  custody. 

Discharged. 


Frederick  M.  Zeigler 

V. 

George  R.  H.  Hughes. 


1.  Attorney  and  client — when  the  relation  ceases — in  the  matter  of  col- 
lecting a  debt.  It  lias  been  held  that  an  attorney's  duty  does  not  cease  upon 
the  recovery  of  a  judgment  on  a  claim  put  in  his  hands  for  collection,  but 
that  it  continues  until  the  expiration  of  the  time  of  redemption  from  the 
sale,  where  land  has  been  sold  towards  the  satisfaction  of  the  judgment. 

2.  So  where  an  attorney  was  employed  to  foreclose  a  mortgage,  and  to 
do  all  acts  necessary  to  be  done,  in  and  out  of  court,  for  the  sale  of  the  mort- 
gaged property,  and  was  to  receive  out  of  the  proceeds  of  such  sale  a  certain 
portion  thereof  for  his  services,  it  was  held,  a  judgment  of  foreclosure  hav- 
ing been  obtained,  and  a  sale  had,  the  premises  being  bid  off  in  the  name 
of  the  creditor,  and  a  purchase  by  the  attorney  from  him  within  a  year  after 
the  sale,  the  relation  of  attorney  and  client  continued  to  exist,  so  as  to  sub- 
ject the  former  to  the  rule  which  regulates  the  dealings  between  them. 

3.  In  such  a  case  it  appeared  the  attorney  purchased  the  property  from 
his  client,  during  the  time  that  relation  existed  between  them  in  respect  to 
the  same,  at  a  price  much  below  its  value,  the  client  having  no  knowledge 
of  the  value  except  from  representations  of  hrs  attorney,  in  making  which 
the  latter  failed  to  exercise  that  degree  of  good  faith  demanded  by  the  con- 
fidential relation  he  held.  So  upon  bill  filed  by  the  client  it  was  held,  the 
attorney  should  be  regarded  as  holding  the  proceeds  of  the  property,  which 
he  had  sold,  as  a  trustee  for  his  client,  and  should  account  therefor  accord- 
ingly. 
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4.  Same — of  the  good  faith  required  of  the  attorney,  in  dealing  with  his 
client — burden  of  proof  In  order  to  sustain  a  purchase  of  property  by  an 
attorney  from  his  client  during  the  existence  of  that  relation  in  respect  to 
the  subject  matter  of  the  contract,  where  the  transaction  is  afterwards  ques- 
tioned by  the  client  the  burden  rests  upon  the  attorney  of  establishing  its 
perfect  fairness,  adequacy  and  equity. 

5.  Same — where  the  attorney  negotiates  with  his  client  through  a  third  per- 
son. An  attorney  will  not  be  relieved  from  the  obligations  imposed  upon 
him  by  reason  of  his  confidential  relation,  in  dealing  with  his  client  in  refer- 
ence to  property  involved  in  that  relation,  merely  from  the  fact  that  the 
negotiation  between  them  is  carried  on  through  a  third  person,  the  latter 
being  interested  at  the  time  with  the  attorney  in  the  transaction. 

6.  Maintenance.  The  fact  that  a  third  person  has  assumed  to  defray 
the  expenses  of  a  suit,  will  not  operate  to  destroy  the  equities  of  the  party 
in  whose  name  the  relief  is  sought,  as  they  may  appear  in  the  case. 

7.  Laches — in  what  manner  availed  of  *  Where  a  defendant  in  chancery 
desires  to  avail  of  any  laches  on  the  part  of  the  complainant  in  asserting  his 
remedy,  he  should  set  it  up  in  his  answer,  so  as  to  give  the  complainant  an 
opportunit}'-  to  amend  his  bill,  by  inserting  allegations  accounting  for  the 
delay. 

8.  Mortgage — defective  acknowledgment.  A  defective  acknowledgment 
of  a  mortgage  will  not  operate  to  impair  the  validity  of  the  instrument,  nor 
will  a  reversal  of  a  judgment  of  foreclosure  for  that  cause  at  all  affect  the 
lien  of  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  D.  Magrudee,,  for  the  appellant. 

The  relation  of  attorney  and  client  does  not  cease,  where  the 
former  is  employed  to  foreclose  a  mortgage,  until  the  expiration 
of  the  time  of  redemption,  in  case  a  sale  is  had  under  the  fore- 
closure. Smith  v.  Harvey,  31  111.  62 ;  Watkins  v.  McLean,  43 
111.  24. 

As  to  the  degree  of  good  faith  and  fairness  required  of  an 

attorney  or  an  agent,  in  dealing  with  his  client  or  principal, 

see  Fox  v.  McReth,  1  Lead.  Cas.  in  Eq.  138 ;  1  Story  Eq.  Jur. 

sees.  310,  313  ;  Pensonneau  v.  Bleakly,  14  111.  15 ;   Casey  v.  Casey, 

19 — 55th  III. 
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ib.  112;  Jennings  v.  McConnel,  17  111.  148;  McDonald  v. 
Fithian,  1  Gilm.  269 ;  Phelps  v.  Reeder,  39  111.  172 ;  Moore  v. 
Bracken,  27  111.  26;  Dennis  v.  McCagg,  32  111.  429;  Bobbins 
v.  Butler,  24  111.  387. 

Mr.  George  F.  Bailey,  also  for  the  appellant. 

Messrs.  Gookins  &  Roberts,  for  the  appellee. 

The  rule  is,  "  If  a  solicitor  deal  with  his  client  he  must  prove 
that  the  client  had  due  professional  advice  and  assistance  for 
the  purpose  of  explaining  the  matter  to  him."  Barnard  v. 
Hunter,  39  Eng.  Law  &  Eq.  569.  When  this  is  shown,  we 
insist  the  parties  will  be  regarded  as  having  dealt  at  "arm's 
length."  See  notes  to  Story's  Eq.  Jur.  sees.  310,  311;  Casey 
v.  Casey,  14  111.  112  ;  Jennings  v.  McConnel,  17  111.  148. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

In  July,  1845,  Brantz  Mayer  and  wife,  of  Baltimore,  Md., 
executed  to  the  complainant,  Zeigler,  of  the  same  place,  a  mort- 
gage upon  the  undivided  half  of  a  lot  of  ground  in  the  north 
division  of  Chicago,  fronting  100  feet  on  Ontario  street,  and 
running  back  109  feet  on  Cass  street,  to  secure  $5860,  to  be 
paid  November  1, 1845.  The  mortgage  was  not  legally  acknowl- 
edged or  proved,  the  combined  proof  and  acknowledgment  con- 
taining no  identification  of  the  grantors,  but  it  was  recorded. 
March  28,  1861,  Zeigler  gave  to  the  appellee,  Hughes,  an  attor- 
ney at  law  in  Chicago,  the  following  power  of  attorney  and 
agreement  in  writing : 

"  I  do  hereby  authorize  George  R.  H.  Hughes  to  prosecute 
my  claim  against  Brantz  Mayer,  of  Baltimore,  and  especially 
to  foreclose  the  mortgage  held  by  me  on  a  lot  of  ground  on 
Cass  street,  in  Chicago,  and  do  all  acts  necessary  to  be  done,  in 
and  out  of  court,  for  the  sale  of  said  property  so  mortgaged ; 
and  I  hereby  promise  and  bind  myself  to  allow  said  Hughes, 
out  of  the  proceeds  of  said  sale,  after  deducting  necessary  court 
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expenses  and  costs,  twenty-five  per  cent  commission  for  his  ser- 
vices and  trouble,  on  the  net  sales." 

August  21,  1861,  Hughes,  as  Zeigler's  attorney,  commenced 
a  proceeding  to  foreclose  said  mortgage,  by  scire  facias,  in  the 
superior  court  of  Chicago,  and  at  the  October  term,  1861, 
obtained  a  judgment  by  default  on  the  return  of  two  nihils, 
against  Mayer  and  wife,  for  $7725.35. 

May  23,  1862,  the  property  was  sold  by  the  sheriff,  under 
the  execution  issued  upon  this  judgment,  for  $6000,  that 
amount  having  been  bid  by  Hughes  for  Zeigler.  The  certifi- 
cate of  purchase  was  issued  in  Zeigler's  name,  and  delivered 
to  Hughes,  the  time  of  redemption  for  Mayer  expiring  May 
23,  1863,  and  for  his  creditors,  August  23,  1863. 

In  January,  1863,  Hughes  went  to  Baltimore.  Before  leav- 
ing for  Baltimore,  an  order  was  entered  in  the  foreclosure  suit, 
January  15,  1863,  directing  the  sheriff  to  amend  his  return  on 
the  execution,  the  record  reciting  that  the  order  was  made  on 
the  motion  and  affidavit  of  Hughes,  as  Zeigler's  attorney. 

January  31,  1863,  in  Baltimore,  Zeigler,  upon  the  applica- 
tion, and  at  the  request  of  Hughes,  executed  an  assignment  of 
the  whole  of  his  judgment  against  Mayer,  and  also  of  the  cer- 
tificate of  purchase,  and  of  the  mortgage  and  the  indebtedness 
secured  by  it,  to  one  Sanderson  Robert,  of  Cincinnati,  upon 
these  terms  :  $700  paid  in  cash  January  31,  1863 ;  $800  to  be 
paid  September  1, 1863,  or  sooner,  at  the  option  of  the  grantee, 
upon  condition,  however,  that  if  Mayer  should  appeal  from 
the  judgment,  or  the  same  should  be  declared  void,  the  pay- 
ment of  the  $800  should  be  deferred  until  the  title  should 
become  confirmed  in  Robert. 

Before  this  purchase,  A.  W.  Arrington,  a  lawyer  of  emi- 
nence in  Chicago,  had  advised,  that  in  consequence  of  the 
defect  in  the  acknowledgment  of  the  mortgage,  the  judgment 
was  subject  to  reversal  on  error,  and  that,  to  avoid  the  effect 
upon  the  title,  of  such  reversal,  the  property  be  conveyed  to  a 
third  person. 
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The  negotiation  for  the  purchase  from  Zeigler  was  carried 
on  wholly  through  Mr.  Glocker,  Zeigler's  attorney  in  Balti- 
more, they  both  being  Germans,  speaking  the  German  lan- 
guage. 

The  $800,  less  twenty-five  dollars  for  an  abstract,  was  paid 
August  21,  1863.  The  certificate  of  purchase  was  delivered 
up  by  Zeigler  September  1,  1863.  September  4,  1863,  in  Chi- 
cago, Robert  executed  and  delivered  to  Hughes  a  declaration 
of  trust,  stating  that  he  held  the  judgment,  the  certificate  and 
the  title  by  sheriff's  deed  to  be  executed,  in  trust  for  Hughes, 
and  would  convey  to  Hughes  whenever  requested. 

September  5,  1863,  the  sheriff  executed  a  deed  to  Robert,  as 
assignee  of  the  certificate.  November  18,  1863,  Zeigler  exe- 
cuted a  quit  claim  deed  to  Robert,  at  Hughes'  request,  in  order 
to  strengthen  the  title  already  in  Robert  by  the  assignment  of 
the  certificate  and  the  sheriff's  deed. 

January  5,  1864,  Robert  died  suddenly,  the  legal  title  being 
in  him.  By  a  chancery  proceeding,  begun  July  4,  1864,  result- 
ing in  a  decree,  October  14,  1864,  vesting  the  title  in  Hughes, 
and  a  master's  deed  to  Hughes,  dated  October  19,  1864,  and 
also  by  deeds  from  the  heirs  of  Robert,  executed  in  August, 
1864,  and  October,  1865,  the  legal  title  which  was  in  Rob- 
ert at  the  time  of  his  death,  became  vested  in  Hughes.  In 
March,  1864,  Zeigler,  at  Hughes'  request,  executed  a  release 
to  Mayer  of  the  balance  of  the  judgment,  over  and  above 
$6000.  Robert's  administrator  also  executed  a  release  of  said 
balance.  By  delivering  up  these  releases  to  Mayer,  one  Brown, 
of  Baltimore,  induced  Mayer  to  execute  a  quit  claim  deed, 
dated  May  30,  1864,  of  said  property  to  him,  Brown.  June 
2,  1864,  Brown  executed  a  quit  claim  to  Hughes.  Thus 
Hughes  became  the  owner  of  the  mortgagor's  interest  in  the 
property.  October  21,  1865,  Griswold,  the  owner  of  the  other 
half  of  the  lot,  and  Hughes,  divided.  Hughes  took  the  east 
forty  feet,  Griswold  the  west  sixty  feet.  Griswold  paid  Hughes 
$1250  in  cash  for  the  excess  of  the  sixty  feet  in  value  over  the 
forty  feet.     Between  June,  1864,  and  October  21,  1865,  Hughes 
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collected  from  the  property,  rents  to  the  amount  of  $127.37. 
January  11,  1866,  Hughes  sold  the  east  forty  feet  to  Stark  for 
$7500  in  cash. 

The  bill  in  this  case  was  filed  September  22,  1868.  The 
matters  complained  of  are,  that  Hughes  bid  in  the  property 
against  the  wishes  of  Zeigler,  who  wanted  it  sold  for  what  it 
would  bring ;  that  he  did  not  try  to  make  the  sale  known  to 
the  public,  but  kept  it  quiet  for  his  own  purposes,  when,  by 
proper  efforts,  it  would  have  brought  $5000  or  $6000 ;  that  in 
January,  1863,  he  represented  to  Zeigler  that  Robert  would 
give  him  $1300,  then  $1500,  for  his  interest  in  the  certificate 
aud  claim,  and  that  this  was  its  full  value,  and  it  would  be  a 
good  sale  ;  that  Robert  was  in  poor  health,  and  urged  an  accept- 
ance of  the  offer  without  delay ;  that  he  understood  the  value 
of  the  property,  and  exaggerated  the  defects  in  the  title  fraudu- 
lently and  to  get  the  land  for  himself;  that  it  was  at  that  time 
worth  $125  per  foot;  that  he  fraudulently  represented  that 
Robert  was  the  purchaser,  when  he  was  himself  the  purchaser  ; 
that  he,  by  that  means,  bought  the  property  for  less  than  half 
its  value;  that  November  18,  1863,  he,  at  Hughes' request, 
executed  to  Robert  a  quit  claim  deed  of  the  property,  which 
was  sent  to  Hughes  for  Robert ;  that  he  executed  to  Mayer  a 
release  of  the  balance  of  the  debt,  at  the  instance  of  Hughes, 
and  to  enable  the  heirs  of  Robert  to  assert  their  rights  to  the 
property ;  that  Hughes  procured  the  release  from  him  in  order 
to  get  a  quit  claim  deed  of  the  property  from  Mayer,  which 
was  accomplished  by  Brown,  a  brother-in-law  of  Robert, 
obtaining  the  deed  to  himself,  June  7,  1864,  who  afterwards 
conveyed  to  Hughes.  The  bill  prays  for  an  account  against 
Hughes,  and  that  he  should  pay  over  what  he  has  realized 
from  the  lot. 

The  answer  denies  the  fraud  charged  in  the  bill,  and  the 
facts  on  which  the  charge  is  based ;  alleges  that  the  claim 
against  Mayer  was  worthless,  being  barred  by  the  statute  of 
limitations,  and  that  Mayer  was  insolvent ;  that  the  judgment 
of  foreclosure  was  reversible  on  error,  by  reason  of  a  defective 
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certificate  of  acknowledgment ;  that  owing  to  the  character  of 
the  claim,  Zeigler  would  only  give  a  contingent  fee;  that 
Glocker,  of  Baltimore,  Zeigler's  attorney,  had  twice  visited 
Chicago,  and  become  well  acquainted  with  the  value  of  the 
property;  that  in  his  correspondence  with  Glocker,  he  gave 
him  his  best  information  concerning  it,  and  informed  him  that 
in  1859,  a  friend  had  valued  it  at  $175  per  foot.  He  sets  forth 
in  his  answer,  the  particulars  of  the  negotiation  between  him- 
self and  Zeigler,  all  of  which  was  carried  on  through  Glocker ; 
some  of  the  leading  facts  of  which  are,  that  his  interest  of  12  J 
feet  was  undesirable,  as  it  could  not  be  improved  to  advantage, 
or  sold,  and  it  was  necessary  for  him  to  buy  or  sell  to  make  it 
available  ;  that  in  July,  1862,  Zeigler,  through  Glocker,  offered 
one-fourth  to  Hughes  for  $800,  which  he  declined,  and  again 
in  October,  he  offered  one-fourth  at  $500 ;  that  he  once  got  an 
offer  from  Robert  of  $1100,  for  one-half,  which  the  latter 
afterwards  withdrew,  in  consequence  of  the  defects  in  the  title  ; 
that  he  forwarded  A.  W.  Arlington's  opinion  to  Glocker  in 
December,  1862;  that  after  Robert  declined  it,  Hughes  made, 
through  Glocker,  the  offer  of  $1500 ;  Glocker  replied  that 
Zeigler  would  take  that  amount,  as  he  was  pressed  by  the 
heirs  of  John  W.  Zeigler,  but  stating,  the  property  was  worth 
$10,000  to  $12,000  ;  that  he  had  never  seen  Zeigler,  and  all 
his  communications  had  been  through  Glocker ;  that  Zeigler 
well  knew  that  he,  Hughes,  was  the  purchaser ;  the  defects  in 
the  title,  and  that  Mayer  had  agents  in  Chicago,  and  that  he, 
Hughes,  was  taking  all  the  risk  in  buying  it;  that  his  services 
as  attorney  were  ended  before  he  made  the  purchase ;  that 
although,  in  his  correspondence  with  Glocker,  after  January  31, 
1863,  Robert  was  named,as  the  purchaser,  it  was  well  known 
why  Robert's  name  was  used,  etc.  The  answer  sets  up  the 
statute  of  limitations,  that  the  cause  of  action  did  not  accrue 
within  five  years  next  before  the  commencement  of  the  suit. 

It  has  been  decided  by  this  court,  that  an  attorney's  duty 
does  not  cease  upon  the  recovery  of  a  judgment  on  a  claim 
put  in  his  hands  for  collection,  but  that  it  continues  until  the 
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expiration  of  the  time  of  redemption  from  the  sale,  where  land 
has  been  sold  towards  the  satisfaction  of  the  judgment.  Smith 
v.  Harvey,  31  111.  62 ;   Watkins  v.  McLean,  ib.  24. 

We  think,  then,  especially  under  the  terms  of  the  retainer 
in  this  case,  that  the  confidential  relation  of  client  and  attor- 
ney, between  Zeigler  and  Hughes,  had  not  terminated  when 
the  purchase  from  Zeigler  was  made,  and  that  its  character  is 
to  be  judged  of  under  the  rule  which  regulates  the  dealings 
between  client  and  attorney  during  the  existence  of  such  rela- 
tion. 

In  order  to  sustain  such  a  purchase,  that  rule  imposes  upon 
the  attorney  the  burden  of  establishing  its  perfect  fairness, 
adequacy  and  equity.  1  Story  Eq.  Ju.  sec.  311 ;  Edwards  v. 
Meyrick,  2  Hare  R.  60;  Howell  v.  Ransom,  11  Paige,  538. 

The  price  paid  to  Zeigler  for  his  three-fourths  interest  in  the 
lot,  and  the  balance  of  the  mortgage  debt,  was  $1500,  at  the 
rate  of  forty  dollars  per  foot  of  fifty  feet.  Eight  witnesses, 
residing  near  the  property,  a  majority  of  them  real  estate 
dealers,  fixed  the  value  of  the  lot,  in  the  winter  of  1862-3, 
at  $125  per  foot.  Seven  others  valued  it  much  less,  two  of 
them  as  low  as  sixty  dollars  per  foot. 

Ogden,  who  had  the  agency  of  the  property  for  Mayer,  was 
offered  $160  per  foot  for  the  lot  in  the  winter  of  1862-3,  or 
spring  of  1863,  and  in  1864,  he  was  offered  $150  per  foot  for 
it,  refusing  both  offers,  because  $200  per  foot  was  asked. 

Hughes,  after  having  received  $1250  for  the  difference  in 
the  division  of  the  lot,  between  forty  and  sixty  feet,  sold  the 
forty  feet,  January  11,  1866,  for  $7500  cash,  making,  with 
$127  rent  received,  $8877  as  the  amount  realized  by  him  for 
the  lot,  and  deducting  one-fourth,  his  interest,  as  a  fee,  in  the 
lot,  leaves  $6658  as  the  amount  of  money  which  he  actually 
realized  by  January  11,  1866,  on  the  purchase  from  Zeigler, 
January  31,  1863,  for  $1500. 

We  do  not  perceive  that  this  difference  in  price  is  due  to  the 
increase  in  the  value  of  the  property  during  the  intermediate 

ae. 
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The  only  testimony  on  that  particular  point,  that  we  have 
observed,  is  that  of  Higginson,  a  real  estate  broker,  who  testi- 
fied that  he  estimated  the  value  of  the  property  in  the  winter 
of  1862-3  at  $125  per  foot,  and  in  1866  at  $175  per  foot. 

It  is  true,  the  valuation  of  the  witnesses  must  have  been 
in  view  of  a  good  title  to  the  lot,  and  that  the  title  here  was 
imperfect.  But  although  the  judgment  was  liable  to  be 
reversed  on  error,  on  account  of  the  defective  acknowledg- 
ment of  the  mortgage,  such  reversal  would  not  destroy  the 
validity  of  the  mortgage.  It  would  still  remain  a  lien  upon 
the  land,  to  secure  the  payment  of  the  mortgage  debt. 

The  bar  of  the  statute  of  limitations,  as  is  claimed,  does  not 
appear  to  have  arisen  against  the  debt,  although  the  time  lim- 
ited by  the  statute  had  run  against  it. 

In  view  of  the  acknowledgments  and  promises  to  pay  the 
mortgage  debt,  shown  by  the  proofs,  we  fail  to  see  that  it  was 
barred  by  the  statute  of  limitations. 

The  interest  in  the  lot,  being  undivided,  seems  to  have  been 
of  no  detriment,  as  an  amicable  partition  was  effected  with 
Griswold,  the  owner  of  the  other  half,  without  expense. 

The  outstanding  contingent  right  of  dowTer  did  not  prevent 
Hughes  from  obtaining  the  price  he  did  from  Stark. 

In  the  purchase  of  a  mortgage  claim  under  such  circum- 
stances, the  attorney  could  not  properly  ask  for  so  large  an 
abatement  from  its  value,  as  appears  in  this  case,  on  account 
of  the  condition  of  the  title. 

We  do  not  attach  much  weight  to  the  testimony  of  Hughes 
and  Glocker  as  to  statements  of  Zeigler,  to  the  effect  that 
the  property  was  worth  from  $8000  to  $10,000 ;  that  Hughes 
would  make  $4000  or  $5000  by  the  purchase,  and  that  he  was 
willing  to  submit  to  such  a  sacrifice  to  raise  money  and  be  rid 
of  further  trouble.  Zeigler  denies  any  recollection  of  making 
such  statements,  and  says,  that  if  made,  they  were  not  made 
seriously ;  that  he  knew  nothing  of  the  value  of  the  property, 
except  what  he  learned  from  Hughes  ;  that  Hughes  and  Glocker 
told  him  that  $1500  would  be  a  good  sale.     Hughes,  in  his 
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letter  of  July  10,  1862,  writes,  "that  the  lot  would  not  briug 
over  $60  per  foot/'  and  October  9,  1862,  "  that  he  can't  offer 
more  than  $500  for  12J  feet,"  which  would  be  at  the  rate  of 
$40  per  foot.  It  is  to  be  noted,  that  this  was  before  he  had 
yet  found  out  the  defect  in  the  judgment,  which,  as  appears 
from  his  letter  of  November  28,  1862,  he  had  but  just  then 
discovered.  Our  conclusion  from  the  whole  testimony  is,  that 
there  was  here  a  marked  inadequacy  of  price. 

We  think,  too,  the  proofs  in  the  case  disclose  a  lack  of  that 
entire  fairness,  and  perfect  good  faith,  in  the  informing  of 
Zeigler  in  regard  to  the  value  of  the  lot,  which  were  required 
of  Hughes  in  the  relation  he  occupied. 

Upon  this  point,  we  need  but  to  refer  to  Hughes'  letter  of 
October  9,  1862,  wherein  he  says : 

"  Under  these  circumstances,  and  in  view  of  the  prevailing 
rates  here,  the  most  I  can  offer  for  12J  feet  more,  will  be  $500, 
which  I  may  have  a  chance  of  paying  all  cash,  if  we  close 
soon.  k 

"  I  have  in  my  hands  50  by  120  feet — a  greater  depth  than 
your  lot,  next  to  the  corner  of  Cass  street  and  Illinois  street, 
some  three  streets  nearer  the  centre  of  the  city,  that  my  clients 
would  be  very  glad  to  sell  at  that  rate,  they  having  had  to  bid 
it  in  for  about  $2200,  eighteen  months  ago,  for  a  debt  due 
them  of  some  $2500,  at  a  sale  under  the  trust  deed  securing  it. 

"  Other  sales  of  property  in  that  neighborhood  have  been 
made  at  about  that  figure,  and  more,  I  am  satisfied,  is  offer- 
ing. 

"  This  morning,  a  wharf  lot,  250  feet  on  the  river,  belonging 
to  estate  of  my  former  client,  John  A.  Washington,  for  which 
he  paid  $25,000  in  June,  1859,  was  sold  under  a  trust  deed 
securing  $10,000  of  the  purchase  money,  for  $11,000,  the 
highest  bid  that  could  be  obtained  from  a  number  present. 

"  My  offer  above  is  the  best  I  can  do  in  the  present  state  of 
the  property  and  times,  and  I  am  induced  simply  by  a  desire 
to  make  my  12J  feet  suitable  for  some  purpose  or  other,  which 
it  is  not  now." 
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This  letter  was  calculated  to  convey  the  impression,  that  the 
Illinois  street  lot  was  more  valuable  than  Zeigler's,  on  account 
of  its  being  nearer  the  centre  of  the  city,  whereas  that  fact  at 
that  time  made  it  less  valuable.  It  brought  it  nearer  to  the 
river,  and  the  proof  shows,  that  property  on  the  north  side 
was  less  valuable  the  nearer  its  location  to  the  river. 

Several  witnesses  estimate  the  value  of  Illinois  street  prop- 
erty then,  as  from  three-fourths  to  one-third  less  than  that  of 
Ontario  street  property. 

The  letter  conveys  the  impression,  also,  that  all  the  wharf 
lot  mentioned  in  it  would  bring  at  a  sale  was  $11,000.  The 
proof  shows,  that  on  the  twenty-second  day  of  August,  1869, 
not  more  than  seven  weeks  before  he  wrote  that  letter,  Hughes 
himself  sold  that  river  lot  for  $20,250,  agreeing  in  the  contract 
to  make  title  to  the  purchaser  by  a  sale  under  the  trust  deed 
then  on  the  premises. 

To  have  enabled  Zeigler  to  form  any  correct  judgment  in 
regard  to  the  value  of  his  own  lot,  from  the  facts  stated  in  the 
letter  as  to  the  Illinois  street  lot,  and  the  wharf  lot,  Hughes 
should  have  commnicated  these  other  facts  disclosed  by  the 
proof  in  regard  to  these  lots,  and  which  were  within  his  knowl- 
edge. In  the  absence  of  these  latter  facts,  the  information 
communicated  in  regard  to  these  lots,  was  well  calculated  to 
mislead  Zeigler,  and  produce  in  his  mind  an  under  estimate  of 
the  value  of  his  own  lot. 

There  was  not  that  fullness  of  disclosure  in  this  letter,  of 
facts  in  regard  to  these  lots  affecting  their  value,  which  the 
high  good  faith  exacted  of  Hughes,  required  him  to  make. 

It  is  insisted,  that  the  rule  relied  on  should  not  be  applied 
in  this  case,  because  Zeigler  had  a  disinterested  professional 
adviser  and  assistant  in  the  matter,  in  the  person  of  Glocker, 
through  whom,  as  Zeigler's  attorney  at  Baltimore,  the  whole 
of  the  negotiation  for  the  purchase  of  Zeigler's  claim  was  car- 
ried on,  and  that,  therefore,  the  parties  dealt  with  each  other 
at  arm's  length,  and  on  an  equal  footing. 
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But  the  following  letters  between  Hughes  and  Glocker, 
as  well  as  others,  show  that  Glocker  was,  to  some  extent,  inter- 
ested, together  with  Hughes,  in  the  12J  feet  of  the  lot,  which 
Hughes  claimed  as  his  fee. 

Hughes,  in  his  letter  of  July  10,  1862,  to  Glocker,  says : 
"  Keal  estate  is  as  flat  as  ever,  and  offers  poor  inducements  to 
invest.  The  lot  would  not  bring  now  over  sixty  dollars  per 
foot,  if  that.  Please  inquire  of  Mr.  Zeigler  what  he  will  sell 
me  12 J  feet  of  his  remaining  three  fourths  interest,  so  as  to 
put  me  in  condition  to  sell  out  and  get  my  money  advanced  in 
the  case ;  get  him  to  make  me  a  low  offer.  I  would  not  think 
of  buying  at  all,  but  for  the  fact  that  I  have  a  fourth  interest 
— too  small  to  do  anything  with.  If  you  could  negotiate  this 
purchase  from  Zeigler,  I  would  try  to  force  my  twenty-five 
feet  to  sale,  and  would  remit  you  part  of  the  proceeds,  as  you 
desired.  My  necessities  are  such  that  I  have  lit  upon  this 
expedient  to  relieve  them,  although  I  hate  to  sell  any  property 
now." 

Glocker,  in  his  letter  to  Hughes  of  July  21,  writes  :  "  Yours 
of  the  tenth  instant  received.  Saw  Zeigler ;  he  will  take  $800 
for  12 J  feet,  which,  as  I  understand,  leaves  him  clear  25  feet 
by  108 ;  I  suppose  I  am  right  in  the  construction  of  your 
meaning,  that  you  claim  12J  feet  as  compensation  for  our 
trouble,  and  then  purchase  12 J  feet  more ;  so  giving  you 
twenty -five  feet,  leaving  twenty-five  feet  to  Zeigler.  Zeigler 
is  satisfied  with  this.  Should  you  raise  anything  on  the  twenty- 
five  feet,  remit  $800  for  Zeigler,  and,  also,  my  portion  of  the 
commission  out  of  the  12 J  feet.  The  balance  of  twenty-five 
feet  Zeigler  thinks  he  had  better  hold  on  to  for  a  while,  until 
real  estate  brings  better  prices.  I  think  the  above  arrange- 
ment a  very  favorable  one  for  us,  although  real  estate  is  low ; 
still  you  may  get  a  sufficient  price  for  the  twenty-five  feet  to 
pay  us  and  get  a  good  commission.  Whatever  papers  you 
require  of  Zeigler,  draw  up ;  I  will  see  them  properly  signed." 

Letter  of  October  31,  1862  :  "  Yours  of  the  ninth  instant 
received.     Zeigler  will  let  you  have  12 J  feet  for  $500,  if  you 
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send  it  to  him  at  an  early  day.  This  will  leave  him,  clear, 
twenty-five  feet.  I  read  so  much  of  your  letter  to  him  as  I 
thought  was  necessary  to  convince  him  that  this  was  your 
understanding.  Remit  as  soon  as  you  can,  and  draw  up  such 
papers  as  are  necessary  for  him  and  his  wife  to  sign." 

So,  that  it  would  appear,  it  was  rather  for  the  interest  of 
Glocker,  that  Hughes  should  make  the  purchase  from  Zeig- 
ler,  in  order  that  the  12 J  feet  of  the  lot,  which  Glocker  was 
interested  in,  together  with  Hughes,  might  be  made  available 
by  the  addition  to  it  of  more  ground. 

Subsequent  letters  would  indicate,  that  there  was  afterwards 
a  different  understanding  as  to  Glocker's  compensation,  and 
that,  at  the  time  of  the  purchase,  he  was  to  be  paid  otherwise 
than  from  the  12J  feet;  but  the  final  sale  of  the  lot  was  at 
the  same  price  per  foot,  which  Glocker,  while  he  was  inter- 
ested in  the  12 J  feet,  as  we  infer,  had  arranged  upon  with 
Zeigler  for  the  purchase  of  another  12 J  feet,  according  to 
Glocker's  letter  of  October  31,  1862.  So  that  the  negotiation 
about,  and  the  fixing  of  the  price,  took  place,  virtually,  while 
Glocker  was  interested,  as  shown  in  the  forepart  of  the  corres- 
pondence. 

We  can  well  conceive,  that  after  an  interest  in  12J  feet  of 
this  lot  had  once  become  fixed  in  Hughes,  he  might  properly  be 
anxious  to  add  to  it  more  ground,  to  make  it  of  practical  use. 
But  the  haste  and  eagerness  manifested  to  acquire  the  interest 
of  Zeigler  in  the  lot,  in  its  then  incipient  state,  before  the 
time  for  redemption  from  the  sale  under  execution  had  expired, 
are  not  to  be  regarded  with  favor. 

Instead  of  stopping  short  in  that  stage  of  the  proceedings 
for  realizing  the  money  due  on  the  claim  he  had  for  collection, 
intermitting  any  further  exertions  for  his  client,  and  bargain- 
ing with  him  for  his  uncertain  and  unmarketable  interest  in 
the  lot,  it  would  have  better  comported  with  the  relation  in 
which  Hughes  stood  had  he  continued  his  efforts  in  behalf  of 
his  client,  as  well  as  himself,  until  he  had  accomplished  the 
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reduction  of  the  claim  into  money,  and  then  taken  his  stipu- 
lated share  of  the  avails,  in  accordance  with  the  terms  of 
his  undertaking. 

The  only  causes  of  action  in  the  bill  to  which  the  plea  of 
the  statute  of  limitations  of  five  years  is  applicable,  are  those 
for  the  proceeds  of  the  sale  of  the  lot  to  Stark,  January  11, 
1866;  the  $1250  received  from  Griswold,  October  21,  1865, 
and  the  rent  received,  which  appears  to  have  been  subsequent 
to  December,  1863,  against  neither  of  which  had  the  five  years 
run.  There  is  no  statute  of  limitations  of  less  than  seven 
years,  applicable  to  a  suit  for  the  recovery  of  the  possession  of 
land. 

As  to  laches,  in  not  bringing  the  suit  within  a  reasonable 
time,  the  complainant  would  be  allowed  a  reasonable  time 
after  the  discovery  of  the  fraud,  within  which  to  file  his  bill 
to  set  aside  a  contract  for  the  sale  of  land  on  the  ground  of 
fraud. 

There  is  no  evidence  here  when  the  discovery  was  made  of 
the  inadequacy  of  the  consideration.  Zeigler  resided  in  the 
State  of  Maryland. 

It  does  not  appear,  that  the  bill  was  not  filed  within  a  rea- 
sonable time  after  the  discovery  of  the  fraud.  Besides,  it  was 
held  by  this  court,  in  School  Trustees  v.  Wright  et  at.  12  111.  432, 
that  a  defendant,  to  avail  himself  of  such  a  defense,  should  set 
it  up  in  his  ansAver,  and  so  give  the  complainant  an  opportu- 
nity to  amend  his  bill,  by  inserting  allegations  accounting  for 
the  delay.     This  was  not  done  in  the  present  case. 

It  is  insisted,  that  the  bill  was  rightly  dismissed,  on  the 
ground  of  maintenance.  The  only  foundation  for  this,  is  the 
statement  of  Zeigler,  that  he  was,  before  the  commencement 
of  the  suit,  approached  by  an  attorney,  and  inquired  of  whether 
he  did  not  want  to  sue  Hughes.  He  replied,  that  he  did  not, 
as  he  did  not  want  any  further  trouble  about,  it,  and  the  attor- 
ney then  told  him,  he  should  have  no  further  trouble  about 
it;  that  he  would  take  it  all  upon  his  own  shoulders,  and  if 
he  would  go  into  it,  it  would  strengthen  the  other  case.     He 
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then,  by  advice  of  counsel,  refused  to  answer  several  interroga- 
tories to  get  from  him  the  inducements  held  out,  and  repre- 
sentations made  to  him,  to  allow  the  use  of  his  name,  and 
Zeigler  told  Glocker  he  would  not  be  liable  for  the  expenses. 

There  is  a  power  of  attorney  in  the  case,  appointing  an 
attorney  to  prosecute  the  suit  against  Hughes,  which  mentions 
it  as  theretofore  instituted  at  the  request  and  by  the  authority 
of  Zeigler,  dated  May  17,  1869. 

But  all  this  does  not  destroy  the  equity  of  the  complain- 
ant's bill,  and  it  should  not  be  dismissed  because  another  per- 
son has  assumed  to  defray  the  expenses  of  its  prosecution. 

The  transaction  under  review  has  redounded  largely  to  the 
gain  of  the  appellee,  and  it  is  one  which  we  think  should  not 
receive  judicial  sanction.  The  strict  hand  held  over  such 
dealings  between  attorney  and  client  should  not  be  relaxed. 

Sound  public  policy  demands,  that  there  should  be  no  induce- 
ments, on  the  part  of  any  one  occupying  this  important  rela- 
tion, for  selfish  scheming,  to  make  private  gain,  out  of  the 
subject  of  his  professional  employment. 

Deeming  the  inadequacy  of  consideration,  and  the  want  of 
perfect  fairness  disclosed  in  what  we  have  already  considered, 
a  sufficient  ground  for  the  reversal  of  this  decree,  we  shall  not 
consider  the  other  questions  which  have  been  raised,  whether 
Zeigler  knew  that  Hughes  was  the  real  purchaser,  and  Robert 
only  the  nominal  one,  and  whether  there  was  any  other  mis- 
representation as  to  the  value  of  the  land,  or  exaggeration  of 
the  defects  in  the  title. 

The  appellee  should  have  been  decreed  to  account  as  trustee 
for  the  proceeds  of  the  sale  of  the  lot,  and  all  other  receipts 
in  respect  to  it,  after  the  allowance  of  his  expenditures  and 
stipulated  compensation. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


1870.]  Swift  et  al.  v.  Allen.  303 

Syllabus.     Brief  for  the  appellants. 


Milton  H.  Swift  et  al. 

v. 

Henry  Allen. 


1.  Chancetiy — decree  dismissing  bill,  lohether  conclusive.  A  decree  ren- 
dered on  the  hearing  of  a  suit  in  chancery,  simpty  dismissing  the  bill,  is 
conclusive,  and  will  bar  the  parties  from  re-opening  the  questions  litigated 
in  that  suit,  in  another  case;  but  if  the  bill  is  dismissed  "upon  the  ground 
that  a  court  of  law  is  the  proper  forum  in  which  to  try  the  matters  in  con- 
troversy in  the  suit,"  then  the  decree  will  operate  only  as  a  dismissal  of  the 
bill  without  prejudice. 

2.  Notice — amendment  of  filial  decree — of  notice  to  the  solicitor.  Notice 
of  an  application  to  amend  a  final  decree,  at  a  subsequent  term,  was  served 
upon  the  solicitor  of  the  opposite  party,  and  it  was  held  not  to  be  availing 
as  notice  to  the  party  himself,  because  the  connection  of  the  solicitor  with 
the  case  terminated  with  the  final  decree. 

3.  Same — of  a  verbal  notice.  Qucere,  whether  verbal  notice  in  such  case 
is  sufficient. 

4.  Same — of  notice  by  posting.  Notice  of  an  application  for  such  an 
amendment,  posted  on  the  door  of  the  court  house,  in  the  county  in  which 
the  suit  had  been  pending  will  not  avail. 

5.  Same — to  whom  notice  must  be  given.  And  notice  in  such  case  to  one 
defendant  would  not  affect  the  rights  of  another  defendant,  the  latter  claim- 
ing as  purchaser  from  the  former. 

6.  Same — necessity  of  notice.  A  final  decree  dismissing  a  bill,  was 
amended  at  a  subsequent  term  so  as  to  operate  as  a  dismissal  of  the  bill 
without  prejudice,  without  notice  to  the  party  whose  rights  were  to  be 
affected  by  the  amendment  :  Held,  the  amendment  was  absolutely  void 
for  want  of  such  notice,  and  could  be  assailed  in  a  collateral  as  well  as  in  a 
direct  proceeding. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  R.  L.  Divine,  for  the  appellants,  insisted  that  a  court 
has  the  power  to  amend  its  decree  at  a  term  subsequent  to  that 
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at  which  it  was  rendered,  and  in  matter  of  substance,  citing 
Porter  v.  Vaughan,  22  Vt.  269  ;  Bilanski  v.  The  State,  3  Minn. 
427  ;  Burnett  v.  The  State,  14  Texas,  455 ;  Dumas  v.  Hunter, 
30  Ala.  188;  Sims  v.  Boynton,  32  Ala.  353;  Farmer  v.  Wilson, 
34  Ala.  75  ;  Brady  v.  Season,  6  Iredell,  425  ;  The  State  v.  King, 
5  ib.  203;  Galloway  v.  McKeithen,  ib.  12;  Fay  v.  Wenzell,  8 
Cush.  315;  Baleh  v.  Shaiv,  7  ib.  282;  Ordroneaux  v.  Brady,  6 
S.  &  R.  510;  T/ie  Inhabitants  of  Limerick,  etc.  18  Maine,  (6 
Shepley)  183;  Chamberlain  v.  Crane,  4  N.  H.  115;  Frinkv. 
Frink,  43  N.  H.  508  ;  i£m#  &  Huston  v.  £tafe  jB<m&,  4  English, 
(Ark.)  185;  Arrington  v.  Convey  et  al.  17  Ark.  100;  Close  v. 
Gillespie,  3  Johns.  526 ;  T/ie  Pvesident,  etc.  v.  Seymouv  &  Smith, 
14  Johns.  219;  McManus  v.  Richardson,  8  Blackf.  100;  TAe 
&ofe  v.  J3bod,  3  ib.  352. 

In  O'Connor  v.  Mullen,  11  111.  57,  more  than  three  years 
after  the  judgment  was  rendered,  the  record  was  amended  in  a 
material  respect,  so  as  to  make  valid  the  judgment  that  would 
otherwise  have  been  erroneous  ;  and  it  was  held  that  the  court 
might  properly  allow  this  amendment  on  motion,  but  that  it 
was  error  to  do  so  without  notice  to  the  adverse  party. 

To  similar  effect  are  Mitci heltreey.  Sj^arks,  1  Scam.  122  ;  Hun- 
ter v.  Sherman,  2  ib.    545 ;  Duncan  v.  McAfee,  3  ib.  93. 

In  Frame  v.  Frame  et  al.  16  111.  155,  it  was  held  that  the  pro- 
bate court  might  properly  order  its  record  to  be  extended  so  as 
to  show  a  final  settlement  of  the  affairs  of  the  administrator, 
seventeen  years  after  the  settlement  was  in  fact  made. 

See  also  McCormick  v.  Wheeler,  36  111.  119  ;  Cooley  v.  Scarlett, 
38  111.  318;  Means  v.  Means,  42  111.  51. 

Mr.  Charles  Kellum,  for  the  appellee. 

Either  the  court  had  the  right  to  make  the  amendment  on 
its  own  motion  without  notice  to  the  parties,  or  the  amendment 
does  not  change  their  rights.  It  is  not  denied  that  amend- 
ments in  matter  of  form  may  be  made  at  a  subsequent  term, 
but  it  is  believed  that  under  the  practice  in  this  State  it  can 
not  be  done  except  on  notice.  Cook  v.  Wood,  24  111.  295 ; 
Smith  v.  Wilson,  26  111.  188. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment  brought  by  the  appellants. 
Both  parties  claimed  under  Levi  Lee.  The  plaintiffs  claimed 
under  an  attachment,  judgment  and  execution  against  Lee;  the 
defendant,  under  a  conveyance  from  him,  made  before  the 
attachment  was  levied.  The  plaintiff  sought  to  impeach  the 
title  of  the  defendant,  as  having  been  made  to  defraud  credit- 
ors. The  defendant  insisted,  and  the  court  held,  that  a  former 
decree  of  the  court,  on  the  chancery  side,  rendered  in  a  suit 
between  the  same  parties  brought  for  the  purpose  of  setting 
aside  defendant's  title,  was  conclusive  upon  this  question.  By 
that  decree  the  complainants'  bill  was  dismissed,  in  the  fol- 
lowing words : 

"  And  now  come  the  parties,  by  their  respective  solicitors, 
and  on  hearing  the  bill  herein,  it  is  ordered  by  the  court  that 
said  bill  be  dismissed." 

At  a  subsequent  term  this  decree  was  amended,  on  motion, 
by  adding  these  words  : 

"  Upon  the  ground  that  a  court  of  law  is  the  proper  forum 
in  which  to  try  and  determine  the  matters  in  controversy  in 
this  suit." 

The  question  presented  by  this  record  is,  the  effect  of  this 
amendment. 

It  is  conceded  the  decree,  as  originally  made,  would  bar  the 
plaintiffs  herein  from  re-opening  the  question  of  fraud.  It  is 
claimed,  however,  that  the  amendment  so  changes  the  decree 
that  it  is  to  be  considered  as  a  decree  dismissing  the  bill  with- 
out prejudice.  This  would,  no  doubt,  be  a  proper  construction 
of  the  amendment,  and  its  materiality  is  thus  apparent.  This 
brings  us  to  the  question  of  the  power  of  the  court  to  make  it. 

The  only  notice  given  to  the  defendants  in  the  chancery  suit, 

of  the  intention  to  move  for  an  amendment  of  the  decree,  was 

a  verbal  notice  to  their  solicitor,  and  a  written  notice  addressed 

to  the  defendants,  Lee  and  Webster,  posted  on  the  court  house 

20 — 55th  III. 
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door,  seven  days  before  the  motion  was  made.  It  is  also 
claimed  that  Lee  was  present  in  the  court  house  when  the 
motion  was  discussed,  and  that  he  had  received  verbal  notice 
of  its  pendency. 

All  this,  however,  was  no  notice,  whatever,  to  Webster,  the 
real  party  in  interest,  who  claimed  by  deed  from  Lee.  The 
notice  to  the  solicitor  was  of  no  avail,  because  his  connection 
with  the  suit  had  terminated  with  the  final  decree,  even  if  a 
merely  verbal  notice  could  be  held  sufficient  in  any  case — a 
position  to  which  we  by  no  means  assent.  So,  also,  of  the 
notice  to  Lee.  It  was  not  only  merely  verbal,  but  if  it  had 
been  in  writing,  it  could  not  affect  the  rights  of  Webster,  who 
claimed  to  own  the  property  by  virtue  of  a  deed  from  Lee. 
Neither  is  notice  to  be  presumed  from  posting  on  the  court 
house  door.  We  have  no  statute  authorizing  notice  to  be  thus 
given  in  proceedings  of  this  character,  and  the  posting  of  this 
notice  was  but  an  idle  ceremony.  Webster  was  a  resident  of 
Ohio,  and  there  is  no  pretense  that  the  notice  was  ever  seen 
by  him. 

The  amendment  having,  then,  been  made  without  notice  to 
the  defendant  in  this  suit,  it  is,  as  to  him,  a  nullity.  The 
court  acted  without  jurisdiction.  It  could  no  more  impair  his 
rights  by  an  order  made  in  the  guise  of  an  amendment,  without 
first  bringing  him  before  the  court,  than  it  could  do  so  by  pro- 
nouncing a  new  decree.  The  order  making  the  amendment 
was  not  merely  erroneous,  as  suggested  by  counsel.  It  was 
absolutely  void,  for  want  of  jurisdiction,  and  can  be  assailed 
in  a  collateral  as  well  as  in  a  direct  proceeding. 

Judgment  affirmed. 
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John    Fitch 

v. 

John  Boyd  et  al. 


1.  Forfeiture  op  contract — in  what  manner  accomplished.  A  party 
who  held  an  equitable  title  to  land,  under  a  contract  of  purchase,  entered  into 
an  agreement  to  assign  that  contract  to  a  third  person,  upon  the  payment  of 
a  certain  sum  of  money,  "  to  be  paid  in  ninety  days,  with  interest,  otherwise 
all  his  right  to  said  article  of  agreement  shall  be  forfeited :"  Held,  the 
failure  to  pay  the  monej''  within  the  time  stipulated  would,  of  itself,  work 
a  forfeiture  of  such  second  contract.  But  if  anything  were  necessary  to  be 
done  by  the  vendor  in  the  second  contract  to  produce  a  forfeiture,  his  sub- 
sequent sale  of  the  premises  to  another  would  be  sufficient. 

2.  Same — placing  the  vendee  in  statu  quo.  The  rule  which  requires  a 
vendor  to  surrender  negotiable  notes  given  for  the  purchase  money,  before 
he  can  declare  a  forfeiture  of  the  contract  for  want  of  prompt  payment, 
does  not  apply  in  a  case  where  such  notes  are  over  due,  and  still  in  the 
hands  of  the  vendor,  because,  in  such  case,  an  assignee  of  the  notes  would 
take  them  subject  to  the  defense  which  would  arise  to  the  maker  by  reason 
of  the  forfeiture. 

3.  Laches — specific  performance.  A  purchaser  of  a  contract  for  the 
conveyance  of  land,  paid  cash  in  hand,  $100,  and  gave  his  note  for  the 
residue  of  the  purchase  price,  $362.56,  payable  within  ninety  days,  time 
being  made  of  the  essence  of  the  contract.  The  money  was  not  paid,  and 
after  a  delay  of  thirteen  years,  during  eleven  years  of  which  the  vendee 
gave  no  attention  to  the  property,  he  sought  to  enforce  a  specific  perform- 
ance. The  relief  was  refused  on  the  ground  of  laches,  independently  of 
the  fact  that  the  contract  had  become  forfeited  by  its  own  terms,  and  the 
rights  of  third  persons  had  intervened. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hitchcock,  Dupee  &  Evarts,  for  the  appellant. 

Mr.  George  F.  Bailey,  for  the  appellee,  Boyd. 


308  Fitch  v.  Boyd  et  al.  [Sept.  T., 

Opinion  of  the  Court. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  appellant,  in  the  circuit  court  of 
Cook  county,  against  appellees,  to  enforce  the  specific  per- 
formance of  a  contract.  It  appears  that  on  the  fourth  day  of 
October,  1853,  Samuel  Ellis  sold  to  one  John  Johnston  three 
lots  in  Ellis'  addition  to  Chicago,  of  which  the  lot  in  contro- 
versy was  a  part.  A  separate  agreement  was  given,  and  the 
terms  were  one-fourth  cash,  and  the  balance  in  one,  two  and 
three  years,  time  being  expressly  declared  to  be  of  the  essence 
of  the  contract,  and  in  each  agreement  it  was  provided,  that 
the  vendor  might  declare  a  forfeiture  in  case  of  a  failure  to 
promptly  meet  the  payments,  and  that  the  purchaser  should 
pay  the  taxes  on  the  property. 

On  the  tenth  of  March,  1854,  Johnston  entered  into  an 
agreement  with  H.  H.  Beardsley  to  transfer  to  him,  on  his 
prompt  payment  of  $362.56,  within  ninety  days,  his  contract 
with  Ellis  for  the  purchase  of  the  lot  in  controversy.  This 
agreement  recited  the  payment  of  $100,  and  a  note  for  $362.56, 
the  balance,  was  given.  The  agreement  provided,  that  if 
Beardsley  failed  to  pay  the  note  at  maturity,  the  contract, 
and  the  $100  already  paid,  should  be  absolutely  forfeited. 
It  seems  that  Beardsley  made  no  further  payments  to  John- 
ston, paid  no  taxes,  and  paid  nothing  to  Ellis  on  the  considera- 
tion of  Johnston's  purchase.  He  seems  not  to  have  done 
anything  indicating  that  he  was  controlling  the  property,  or 
claiming  any  interest  in  it,  except  while  building  a  house  on 
an  adjoining  lot,  he  piled  some  lumber  on  it,  and  afterwards 
some  wood.  But  in  December,  1856,  near  three  years  after 
he  entered  into  the  contract,  and  after  Johnston  had  assigned 
the  agreement  with  Ellis  to  Carpenter,  and  after  the  purchase 
money  on  the  lot  had  been  paid  to  Ellis,  he,  through  Peck, 
tendered  the  money  to  Ogden,  Fleetwood  &  Co.,  Ellis'  agents, 
which,  as  nothing  was  due  on  that  contract,  was  refused. 

It  seems  that  when  the  purchase  money  was  paid  to  Ellis  by 
Johnston,  or  his  assignees,  Ogden,  as  the  attorney  on  the  part 
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of  the  heirs  of  Ellis,  conveyed  the  premises  to  appellee,  on  the 
eleventh  day  of  December,  1856,  which  deed  was  then  acknowl- 
edged and  subsequently  recorded.  The  heirs  of  Ellis  had  exe- 
cuted a  deed  of  conveyance  for  a  number  of  tracts  of  land,  of 
which  the  lot  was  a  part,  to  Aristarchus  Bulkley,  on  the 
fifteenth  day  of  January,  1856.  He  conveyed  the  lot  in  con- 
troversy to  Robert  H.  Bulkley,  on  the  third  day  of  March, 
1866,  and  he,  on  the  thirtieth  of  October,  1866,  conveyed  the 
premises  to  appellee.  On  a  hearing  in  the  court  below,  the 
bill  was  dismissed,  and  an  appeal  perfected,  and  the  record  is 
brought  to  this  court  and  errors  are  assigned. 

It  is  urged  by  appellant,  that  Beardsley  held  an  equity  in 
the  title  by  his  agreement  with  Johnston,  and  that  it  being  on 
record,  all  subsequent  purchasers  from  Johnston,  or  his  assigns, 
took  with  notice,  and  subject  to  his  equity.  On  the  other  hand, 
it  is  contended  that  Beardsley,  by  the  terms  of  his  contract, 
forfeited  all  right  to  the  property  by  failing  to  make  payment 
at  the  stipulated  time.  We  think  the  Beardsley  contract  was 
forfeited  by  non-payment,  and  the  subsequent  acts  of  Johnston. 
The  money  was  not  paid  according  to  the  terms  of  the  con- 
tract, which  declared  that  such  a  failure  should  produce  an 
absolute  forfeiture.  But  if  anything  more  was  required,  John- 
ston did  all  that  was  necessary  to  produce  a  forfeiture,  by  again 
selling  the  property.  Chrisman  v.  Miller,  21  111.  227.  But  it 
is  urged,  that  according  to  the  rule  announced  in  the  cases  of 
Staley  v.  Murphy,  47  111.  241,  and  Murphy  v.  Loekwood,  21  111. 
615,  Johnston  was  not  in  a  position  to  enforce  a  forfeiture,  or, 
at  any  rate,  did  not  and  could  not,  without  returning  to  Beards- 
ley his  note  given  for  the  purchase  money,  and  restoring  the 
purchase  money  received. 

In  the  case  of  Staley  v.  Murphy,  supra,  it  was  held,  that  the 
vendor  could  not  declare  such  a  forfeiture,  while  he  retained, 
or  left  outstanding,  the  notes  given  on  the  purchase  which  had 
not  matured  ;  and  the  reason  is,  that  they  are  subject  to  assign- 
ment, so  as  to  compel  the  purchaser  to  pay  them,  notwithstand- 
ing a  forfeiture  might  be  declared;  that  it  would  be  unjust  to 
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permit  the  vendor  to  reclaim  the  land,  and  negotiate  the  notes 
still  to  mature,  or  even  to  permit  him  to  retain  such  a  power, 
and  hence,  in  such  a  case,  such  securities  must  be  returned  to 
the  vendee  before  the  forfeiture  can  be  made.  But  this  case 
does  not  present  that  question,  as  the  note  was  over  due  when 
Johnston  transferred  his  contract  with  Ellis  to  the  subsequent 
purchaser.  In  the  case  of  Murphy  v.  Lockwood,  time,  was 
not  made  of  the  essence  of  the  contract,  and  the  vendor  had 
received  a  payment,  and  did  other  acts,  long  after  the  time 
for  the  last  payment  had  expired,  recognizing  the  continuance 
of  the  contract.  In  that  contract,  there  was  no  provision  that 
the  vendor  might  declare  a  forfeiture.  That  case  is  entirely 
dissimilar  to  the  case  at  bar  in  its  essential  elements. 

Again,  there  can  hardly  be  a  doubt  that  Beardsley  regarded 
the  contract  at  an  end.  He  did  not  pay  the  purchase  money 
at  the  time  it  matured,  and  did  not  subsequently  offer  to  pay 
it  to  any  one  who  was  entitled  to  receive  it,  and  it  seems  he 
refused  to  pay  it  when  the  note  was  presented  to  him  by  John- 
ston's son,  after  his  father's  death.  He  did  not  pay  taxes  that 
were  assessed  against  the  property.  He  remained  inactive,  and 
apparently  perfectly  indifferent  to  the  matter,  for  many  years. 
After  waiting  for  nearly  thirteen  years  after  he  should  have  paid 
the  purchase  money,  leaving  others,  who  he  must  have  known 
claimed  to  own  the  lot,  to  pay  the  taxes,  and  bear  other  burdens 
incident  to  the  ownership,  and,  perhaps,  to  improve  the  premises, 
which  had  doubtless,  in  that  length  of  time,  greatly  increased  in 
value,  and  he,  during  about  eleven  years  of  that  time,  asserted 
no  claim.  Inasmuch  as  equity  always  exercises  a  discretion 
whether  it  will  enforce  a  contract  specifically,  even  if  the  con- 
tract between  Johnston  and  Beardsley  had  not  been  rescinded, 
a  court  of  equity  would  not,  after  such  laches,  enforce  this 
agreement  in  favor  of  Beardsley,  had  he  not  made  a  transfer 
to  appellant.  To  do  so  would  work  great  hardship  and  Avrong, 
if  not  positive  injustice,  upon  those  who  have  acquired  rights, 
and  expended  their  money.     After  such  a  delay,  to  say  nothing 
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of  the  almost  conclusive  presumption,  that  Beardsley  had  aban- 
doned the  contract,  a  court  of  equity  would  not  have  afforded 
Beardsley  relief.  As  appellant  was  dealing  with  an  equity,  he 
took  it  subject  to  all  equities,  and  can,  therefore,  only  occupy 
the  position  that  his  grantor  did  when  he  purchased.  His 
claim,  under  the  circumstances  of  the  case,  does  not,  and  can 
not,  commend  itself  to  a  more  favorable  consideration  than 
would  that  of  his  vendor,  had  he  asked  for  its  enforcement. 
We  perceive  no  error  in  the  record,  and  the  decree  of  the  cir- 
cuit court  must  be  affirmed. 

Decree  affirmed. 


Silas  Ramsey 

v. 

The  Peoria  Marine  <fc  Fire  Insurance  Co,  use,  etc. 


1.  Corporation — when  its  corporate  existence  must  be  proven.  In  an 
action  by  a  private  corporation  upon  a  promissory  note  given  upon  a  sub- 
scription to  the  capital  stock  of  the  company,  it  is  held,  that  under  the  plea 
of  nul  tiel  corporation,  it  devolved  upon  the  plaintiff  to  prove  its  corporate 
character,  by  the  production  of  its  charter,  and  proof  of  user  under  it. 

2.  Same — proof  of  user.  In  such  case,  the  charter  being  produced,  and 
the  note  in  suit,  the  latter  would  establish  user  under  the  charter. 

3.  Same — who  may  question  tlie  fact  as  to  its  organization.  A  party  who 
has  contracted  with  a  corporation  de  facto,  is  never  permitted  to  allege  any 
defect  in  its  organization  as  affecting  its  capacity  to  contract  or  sue;  but  all 
such  objections,  if  valid,  are  only  available  on  behalf  of  the  sovereign 
power  of  the  State. 

4.  So  in  an  action  in  the  name  of  an  insurance  company,  suing  as  a  cor- 
poration, upon  a  promissory  note  executed  to  the  company  upon  a  sub- 
scription to  its  capital  stock,  it  appeared  the  defendant  was  one  of  the  original 
subscribers  to  such  capital  stock,  and  as  such,  had  been  elected  and  served, 
as  one  of  the  directors  of  the  company :  'Held,  these  facts  precluded  him 
from  making  the  objection,  that  the  plaintiff  had  failed  to  prove  a  legal 
organization. 
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5.  Consideration — note  given  on  subscription  to  stock.  A  party  who 
was  an  original  subscriber  to  the  capital  stock  of  an  insurance  company, 
and  gave  his  note  therefor,  afterwards  transferred  his  stock  to  a  third  per- 
son, the  note  of  the  latter,  to  the  company,  being  substituted  for  that  of 
the  former.  Subsequently  the  stock  was  transferred  back  to  the  original 
owner,  he,  in  turn,  substituting  his  own  note  for  that  given  to  the  company 
on  the  first  transfer.  In  an  action  by  the  company  upon  such  last  mentioned 
note,  it  was  held,  the  maker  thereof  could  be  regarded  in  no  other  light 
than  as  an  original  subscriber,  the  transfers  of  the  stock  being  merely  col- 
orable, and  he  could  not  allege  a  want  of  consideration  of  the  note  by  rea- 
son of  the  insolvency  of  the  company  at  the  time  he  gave  the  note  sued 
upon. 

6.  Corporations — of  their  right  to  sue  after  dissolution — construction  of 
act  e/1869.  Under  the  first  section  of  the  act  of  March  24,  1869,  extend- 
ing the  time  for  closing  up  the  affairs  of  corporations,  where  a  corporation 
has  been  dissolved  by  a  decree  of  court  and  a  receiver  appointed,  a  suit 
may  be  instituted  and  judgment  recovered  by  the  receiver,  in  the  name  of 
the  corporation,  after  such  dissolution,  upon  debts  due  to  the  corporation. 
For  such  purpose,  the  corporate  capacity  of  the  corporation  is,  by  that  act, 
continued  for  a  period  of  two  years  after  such  dissolution. 

7.  The  fourth  section  of  the  act,  excluding  from  its  operation  any  cor- 
poration the  affairs  of  which  are  being  wound  up  by  order  of  any  court,  or 
when  a  receiver  has  been  appointed,  applies  only  to  cases  pending  at  the 
time  of  the  passage  of  the  act,  not  to  cases  which  might  thereafter  arise. 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cooper  &  Moss,  for  the  appellant. 

Messrs.  McCulloch  &  Rice  and  Messrs.  Worthington  & 
Puterbaugh,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Peoria  circuit  court, 
on  a  promissory  note,  to  which  the  general  issue  was  pleaded, 
with  leave  to  set  up  any  defense,  and  put  in  any  evidence  which 
the  defendant  might,  under  any  and  all  special  pleas,  well 
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The  action  was  brought  to  the  November  term,  1869,  of  the 
circuit  court,  by  the  Peoria  Marine  &  Fire  Insurance  Company, 
for  the  use  of  William  M.  Dodge,  receiver,  on  a  stock  note 
made  by  the  defendant  for  the  balance  due  on  the  purchase  by 
him  of  seventy  shares  of  the  stock  of  that  company,  at  the 
par  value  of  $100  per  share. 

The  note  bore  date  July  24,  1867,  payable  six  months  after 
date,  with  interest  at  the  rate  of  ten  per  cent  per  annum. 

On  the  introduction  of  the  note  in  evidence,  the  defendant 
objected,  on  the  ground  that  no  evidence  had  been  given  of 
the  incorporation  of  plaintiffs,  and  of  their  organization  under 
the  charter.  This  objection  being  overruled,  the  plaintiffs,  on 
the  introduction  of  the  note,  rested  their  case,  whereupon  the 
defendant  moved  the  court  to  exclude  the  evidence  from  the 
jury,  which  motion  was  also  overruled,  and  these  present  the 
point  first  made  by  appellant  on  this  record. 

We  are  to  understand,  under  the  stipulation  in  this  case,  that 
the  plea  of  nul  tiel  corporation  was  put  in,  as  that  is  a  special 
plea  in  bar,  which  can  be  properly  pleaded  with  the  general 
issue. 

Under  such  a  plea,  it  is  the  doctrine  of  this  court,  and  of 
many  other  courts,  that  the  plaintiff  must  give  evidence  of 
their  corporate  character  by  the  production  of  the  charter,  and 
proof  of  user  under  it. 

The  leading  case  in  this  court,  upon  this  question,  is  Mcln- 
tire  v.  Preston,  5  Gilm.  48,  where  the  whole  subject  is  fully 
considered.  There  it  was  said,  in  referring  to  the  contrariety 
of  decisions  on  the  point  as  to  the  plea  of  the  general  issue 
raising  the  question  of  the  capacity  of  the  plaintiff  to  sue  in 
the  character  he  had  assumed,  the  better  rule  is,  that  in  suits 
brought  by  corporations,  the  defendant,  by  pleading  the  gen- 
eral issue,  admits  the  capacity  of  the  plaintiff  to  sue,  and  that, 
if  the  defendant  would  deny  the  existence  of  the  corporation, 
he  must  put  in  a  plea  for  that  purpose. 

So  early  as  1825,  this  court  held,  where  a  private  corpora- 
tion sues  to  recover  real  property,  or  upon  a  contract,  it  must, 
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under  the  general  issue,  produce  the  act  of  incorporation. 
Har grave  v.  The  Bank  of  Illinois,  Breese  (Beecher's  Ed.)  122  ; 
Jones  v.  The  Bank  of  Illinois,  ib.  124,  and  this  ruling  has  not 
been  departed  from  by  this  court.  By  the  stipulation,  the 
existence  of  the  plaintiffs  as  a  corporation  was  directly  in  issue, 
and  the  court  erred  in  permitting  the  note  to  go  in  evidence 
without  proof  of  the  corporate  character  of  the  plaintiffs. .  Such 
proof  could  readily  have  been  made  by  producing  the  charter, 
and  the  note  in  suit  would  have  established  user  under  the 
charter.     Mclntire  v.  Preston,  supra. 

But  the  cause  proceeded  on  evidence  submitted  by  the  appel- 
lant, a  portion  of  which  consisted  of  the  charter  granted  by 
the  general  assembly,  and  thus  the  defective  portion  of  the 
plaintiffs'  case  was  supplied. 

The  next  point  made  by  appellant  is,  that  appellees  failed 
to  prove  a  legal  organization  of  the  company. 

The  proof  shows,  that  appellant  was  one  of  the  original 
subscribers  to  the  capital  stock  of  this  company,  and  as  such, 
had  been  elected  and  served  as  one  of  the  directors.  These 
facts  preclude  appellant  from  making  this  objection.  His  acts 
as  a  director,  implying  that  it  was  a  corporation,  estop  him 
from  denying  its  incorporation.  It  is  a  settled  rule  that  a 
party  who  has  contracted  with  a  corporation  de  facto,  is  never 
permitted  to  allege  any  defect  in  its  organization,  as  affecting 
its  capacity  to  contract  or  sue ;  but  all  such  objections,  if 
valid,  are  only  available  on  behalf  of  the  sovereign  power  of 
the  State.  Stone  v.  Great  Western  Oil  Co.  41  111.  85 ;  Palmer 
v.  Lawrence,  3  Sandf.  (N.  Y.)  161.  Many  other  cases  to  the 
same  effect  might  be  cited,  but  it  is  unnecessary. 

The  next  point  made  by  appellant  is,  there  was  no  sufficient 
consideration  for  the  note. 

The  evidence  shows  that  appellant  was  an  original  subscri- 
ber to  the  stock  of  this  company,  to  the  extent  of  seventy 
shares,  for  which  he  executed  a  stock  note,  and  on  which 
he  had  paid  a  large  amount,  and  on  entering  the  army,  he 
transferred  his  stock  to   one  Chandler,  he,  Chandler,  paying 
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nothing  therefor,  but  substituting  his  note  for  appellant's.  On 
his  return  from  the  army  in  1866,  Chandler  surrendered  the 
stock  to  appellant,  withdrawing  his  note,  and  substituting  the 
note  of  appellant  now  in  suit. 

Appellant  can  not  be  considered  in  any  other  light  than  as 
an  original  subscriber,  the  transaction  with  Chandler  being 
merely  colorable,  no  consideration  having  passed  to  him  from 
appellant. 

It  is  now  insisted  by  appellant,  when  he  received  back  his 
stock  the  same  was  worthless,  and  that  he  received  it  on  the 
representations  of  the  officers  of  the  company,  that  its  affairs 
were  in  a  prosperous  condition,  and  its  capital  unimpaired. 

The  only  testimony  as  to  these  representations  is  that  of 
appellant  and  of  Tyng,  the  secretary  of  the  company,  and  they 
are  in  conflict.  Appellant  was  his  own  judge  of  the  value  of 
this  stock  when  he  became  a  subscriber,  and  if  the  investment 
has  not  been  profitable,  it  is  his  misfortune.  It  may  be,  his 
default  in  not  paying  this  stock  note  contributed  to  the  ina- 
bility of  the  company  to  meet  its  engagements,  and  it  would  be 
unjust  to  allow  appellant  to  set  up  the  insolvency  of  the  com- 
pany as  a  defense  to  the  payment  of  his  note. 

The  third  point  made  by  appellant  is,  that  the  corporation 
had  ceased  to  be,  by  reason  of  its  dissolution  by  the  decree  of 
the  circuit  court  of  Peoria  county. 

This  action  was  commenced  before  the  final  decree  was 
entered  in  the  cause,  and  the  decree  itself  was  passed  before 
plea  pleaded,  and  of  which  appellant  is  presumed  to  have 
notice. 

It  is  doubtless  true,  by  the  common  law,  upon  the  dissolu- 
tion of  a  corporation,  debts  due  to  or  from  it  become  extin- 
guished, in  the  absence  of  some  statutory  provision  to  preserve 
them. 

Has  our  legislature  made  any  provision  on  this  subject  ? 

A  reference  to  an  act  entitled,  "  an  act  to  amend  an  act  enti- 
tled '  Abatement/  approved  March,  1845,  and  to  extend  the 
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time  for  closing  up  the  affairs  of  corporations/'  will  show  it 
has  full  provisions  on  this  subject.     Sess.  Laws  1869,  p.  1. 

The  first  section  provides,  that  all  corporations  created  by 
special  acts,  or  under  general  laws,  and  whose  charters,  or  acts 
of  incorporation,  may  have  expired  for  any  reason  whatever, 
shall  continue  their  corporate  capacity  during  the  term  of  two 
years,  for  the  sole  purpose  of  collecting  the  debts  clue  to  said  cor- 
porations, and  selling  and  conveying  the  property  and  estate 
thereof.  Section  2  provides,  that  the  companies  shall  use  the 
name  of  their  respective  corporations  for  the  purposes  afore- 
said, and  shall  be  capable  of  prosecuting  and  defending  all  suits 
at  law  or  in  equity;  and,  by  section  3,  the  dissolution,  for  any 
cause  whatever,  of  any  company,  shall  not  take  away  or  impair 
any  remedy  given  against  such  corporation,  its  stockholders  or 
officers,  for  any  liabilities  incurred  previous  to  its  dissolution. 
Section  4  provides,  that  no  suit  pending,  at  law  or  in  equity, 
for  or  against  any  such  corporation,  at  the  passage  of  this  act, 
shall  abate  by  reason  of  the  expiration  of  the  time  for  which 
the  corporation  was  created,  if  such  suits  were  commenced 
before  the  expiration  of  such  companies;  and  all  companies 
whose  charters  may  have  expired  before  the  passage  of  this  act, 
or  who  may  have  dissolved  for  any  reason  whatever,  other  than 
by  judgment  of  court,  shall  have  two  years  to  collect  their 
debts  and  convey  their  property,  in  order  to  wind  up  their 
affairs,  and  may,  within  two  years,  prosecute  and  defend  suits 
in  all  courts  of  this  State.  The  provisions  of  this  act  shall 
not  apply  nor  extend  to  any  corporation,  the  affairs  of  which 
are  being  wound  up  by  order  of  any  court,  nor  where  a  receiver 
has  been  appointed. 

It  is  contended  by  appellant,  that  by  this  clause  of  the  act, 
this  case  is  excluded  from  its  operation,  as  a  receiver  had  been 
appointed. 

This  clause  of  the  act  has  reference  to  cases  then  pending, 
not  to  cases  which  might  thereafter  arise.  It  was  evidently 
the  intention  of  the  legislature  to  preserve  to  corporations, 
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whose  charters  might  be  forfeited,  or  their  organization  dis- 
solved, the  right  to  collect  their  debts  and  sell  their  property, 
through  the  agency  of  a  receiver,  he  using  the  name  of  the 
corporation  for  such  purpose,  as  in  that  mode,  only,  could  he 
make  collections  of  choses  in  action,  or  convey  real  estate. 

We  are  of  opinion,  the  first  section  of  this  act  was  intended 
by  the  legislature  to  apply  to  just  such  cases  as  this. 

The  remaining  point  made  by  appellant,  is  on  the  instruc- 
tions. We  find  no  fault  with  any  of  them,  as  they  are  in 
accordance  with  the  views  expressed  in  this  opinion.  For  the 
reasons  given,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Peru 

V. 

Laura  A.  French. 


1.  Compromise — effect  of  a  proposition  to  compromise,  upon  the  rights  of 
the  party  making  it.  A  mere  proposition  made  by  a  party  to  take  a  certain 
sum,  by  way  of  compromise  or  in  settlement  of  his  claim  against  another, 
is  in  no  way  binding  unless  accepted  by  the  latter;  nor  will  the  fact  that  a 
party  lias  so  offered  to  settle  his  claim,  operate  to  his  prejudice  in  case  he 
afterwards  resorts  to  his  action  to  recover  the  same. 

2.  Same — authority  of  attorney  to  withdraw  tlie  same.  The  defendant  in 
an  action  brought  in  the  name  of  Laura  A.  French,  offered  in  evidence  a 
paper  addressed  to  the  defendant,  purporting  to  withdraw  a  proposition  to 
accept  a  certain  sum  for  damages  suffered  by  the  party  signing  it,  by  reason 
of  the  negligence  of  the  defendant,  and  signed  "Augusta  L.  French,"  by  a 
third  person,  "  her  attorney"  :  Held,  aside  from  the  view  that  if  the  plaintiff 
made  such  a  proposition,  it  was  not  binding  upon  her  unless  accepted,  the 
paper  did  not  purport  to  be  signed  in  the  true  name  of  the  plaintiff,  nor  did  it 
appear  the  attorne}'  had  authority  to  send  such  a  paper  to  the  defendant, 
and  it  was,  therefore,  not  error  to  reject  it. 

3.  New  trial — verdict  against  the  evidence.  The  verdict  of  a  jury  should 
not  be  disturbed,  unless,  upon  examination  of  the  evidence  in  the  record,  it 
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appears  to  have  been  the  result  of  passion  or  prejudice,  or  is  manifestly 
against  the  weight  of  the  evidence. 

4.  Incorporated  cities — liability  for  injuries  resulting  from  defective 
highways.  Incorporated  cities  are  liable,  in  this  State,  to  a  private  action 
for  the  recovery  of  damages  resulting  from  a  neglect  of  duty  on  the  part  of 
the  city  authorities  to  keep  its  streets  and  cross  walks  in  repair.* 

5.  Excessive  damages — action  against  a  city.  In  an  action  against  a 
city  to  recover  damages  for  injuries  sustained  by  the  plaintiff  in  consequence 
of  the  omission  on  the  part  of  the  city  to  keep  a  certain  street  crossing  in 
repair,  it  appearing  the  plaintiff  had  her  leg  broken,  suffered  great  pain 
during  a  long  period  of  time  and  received  some  permanent  injury,  and  was 
to  considerable  expense  for  medical  aid,  a  verdict  of  $2000  was  regarded  as 
not  so  excessive  or  oppressive  in  its  amount,  as  to  require  a  reversal  of  the 
judgment  for  that  cause  alone. 

6.  Measure  of  damages — in  action  for  injuries  received  by  a  married 
woman,  brought  by  her  after  divorce.  Personal  injuries  were  received  by  a 
married  woman  by  reason  of  the  neglect  of  a  city  to  keep  a  certain  street 
crossing  in  repair.  At  the  time  of  receiving  the  injuries  the  wife  was  living 
separate  and  apart  from  her  husband  without  fault  on  her  part,  and  so  con- 
tinued until  she  obtained  a  divorce,  the  husband  having  abandoned  her, 
and  she,  in  the  mean  time,  supporting  herself  by  her  own  industry :  Held, 
in  au  action  subsequently  brought  by  her  against  the  city,  she  could  recover 
for  the  loss  of  her  time  and  for  money  expended  for  medical  aid,  during  the 
period  of  her  coverture  intervening  between  the  time  of  receiving  the  inju- 
ries and  the  granting  of  the  divorce. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  M.  Gallagher  and  Mr.  G.  S.  Eldredge,  for  the 
appellant. 

Mr.  E.  S.  Holbrook  and  Messrs.  Blanchard  &  Silver, 
for  the  appellee. 

*See  also,  The  President  and  Trustees  of  the  toxon  of  Mechanicsburg  v.  Meredith,  54  111. 
84,  as  to  liability  of  incorporated  towns  for  injuries  occasioned  by  a  neglect  of  duty 
in  keeping  bridges  in  repair.  And  see  the  case  of  Town  of  Waltham  v.  Kemper,  pout, 
p.  346,  where  a  distinction  is  taken  between  corporations  such  as  towns  and  cities 
created  for  their  own  benefit,  and  towns  established  by  law  as  a  civil  division  of  a 
county,  merely,  in  respect  to  their  liability  to  a  private  action  for  damages  occa- 
sioned by  a  neglect  to  keep  their  highways  in  repair. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  the  appellee 
against  the  city  of  Peru,  in  the  LaSalle  circuit  court,  to  recover 
damages  for  alleged  injuries  sustained  by  the  appellee  in  conse- 
quence of  the  omission  on  the  part  of  the  city  to  keep  a  cer- 
tain street  crossing  in  repair. 

It  is  averred  in  the  declaration,  that  the  city  negligently  and 
carelessly  permitted  a  certain  street  crossing,  made  of  plank,  on 
Bluff  street,  at  its  intersection  with  Pock  street,  to  be  and  con- 
tinue in  a  defective  and  dangerous  condition  ;  that  the  plaintiff, 
on  the  first  day  of  April,  1867,  without  any  negligence  or  want 
of  due  care  on  her  part,  while  passing  along,  stepped  through 
a  hole  in  said  crossing,  and  thereby  her  leg  was  broken  and 
her  ankle  greatly  injured;  that  she  has  since  been  a  crip- 
ple, and  will  continue  to  be  through  life ;  that  she  has  suffered 
great  pain  in  consequence  of  the  injuries  received,  and  that  she 
has  spent  large  sums  of  money  in  endeavoring  to  get  cured. 

A  trial  was  had  on  a  plea  of  not  guilty,  which  resulted  in  a 
verdict  in  favor  of  the  appellee,  for  $2000.  The  court  over- 
ruled the  motion  entered  for  a  new  trial,  and  rendered  judg- 
ment on  the  verdict,  to  reverse  which  the  city  now  prosecutes 
this  appeal. 

The  points  relied  on  by  the  appellant  to  reverse  this  judg- 
ment, may  all  be  considered  on  three  errors  assigned  on  the 
record,  viz : 

First.  That  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

Second.     That  the  damages  are  excessive. 

Third.  That  the  court  erred  in  refusing  proper  evidence 
offered  in  behalf  of  the  city. 

We  will  consider  these  points  without  reference  to  the  order 
in  which  they  are  presented. 

On  the  trial  the  counsel  for  the  appellant  asked  the  appellee, 
when  she  was  on  the  witness  stand,  if  she  did  not  send  a  bill 
for  damages  to  the  city  council  of  the  city  of  Peru.     The  counsel 
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for  the  appellee  objected  to  the  question,  but  the  witness 
answered,  notwithstanding  the  objection,  that  she  did  not,  but 
that  she  knew  about  it. 

The  court  then  ruled  that  if  it  was  intended  by  the  appellant 
to  prove  a  mere  proposition  for  a  settlement  or  compromise, 
without  showing  an  acceptance  by  the  appellant,  or  any  act  or 
declaration  in  addition  thereto,  the  objection  was  well  taken. 
The  counsel  for  appellant  then  stated  in  reply  to  the  court,  that 
they  could  not  show  a  settlement  or  acceptance  on  the  part  of 
the  city,  or  any  such  other  act  or  declaration,  and  thereupon  the 
objection  was  sustained.  The  appellant  complains  of  this  ruling 
of  the  court  as  manifest  error. 

No  objection  is  perceived  to  the  principle  of  law  stated  by 
the  court.  It  is  in  strict  accordance  with  the  uniform  rule  on 
that  question.  A  party  has  the  undoubted  right  to  make  such 
offer  as  he  chooses,  for  a  settlement  or  compromise  of  his  claim 
against  his  adversary,  and  ought  not  thereby  to  be  prejudiced 
before  the  jury  for  so  doing.  An  offer  to  so  settle  or  compro- 
mise by  no  means  indicates  the  real  value  the  party  may  place 
on  his  own  claim,  for  he  may  desire,  and  justly  so,  to  "  buy 
his  peace/'  even  at  a  great  sacrifice.  The  fact  that  a  party  does 
so  offer  to  compromise,  instead  of  being  to  the  discredit,  it 
ought  rather  to  be  to  the  credit  of  the  party  so  making  such 
offer. 

We  have  no  means  of  knowing  whether  the  appellant  was 
injured,  in  this  instance,  by  the  ruling  of  the  court,  if  we  should 
admit  that  the  ruling  was  erroneous,  for  the  only  question  asked 
by  the  appellant  on  that  subject  was  fully  and  promptly 
answered  by  the  witness,  and  the  counsel  for  the  appellant  do 
not  state  what  further  fact  jn  that  connection  they  desired  to 
prove  by  the  witness,  so  that  it  is  not  possible  for  us  to  deter- 
mine whether  the  court,  by  its  rulings,  did  in  fact  exclude  evi- 
dence material  to  the  issue. 

The  counsel  for  the  appellant  also  complain  that  the  court 
improperly  refused  to  allow  a  paper  to  be  read  to  the  jury,  as 
evidence,  of  which  the  following  is  a  copy,  viz : 
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"  To  the  Mayor  and  Common  Council  of  the  city  of  Peru : 

"The  proposition  that  I  have  heretofore  made,  to  accept  of 
$100  in  full  for  damages  suffered  by  me  through  defective  side- 
walk or  street  crossing,  is  hereby  withdrawn. 

"Augusta  L.  French, 
By  E.  S.  Holbrook,  her  Attorney. 

It  is  apparent,  that,  at  most,  this  was  a  mere  proposition  on 
the  part  of  the  appellee  to  take  a  certain  sum  by  way  of  com- 
promise, in  full  of  her  damages,  by  which  she  Was  in  no  way 
bound,  if  the  city  had  not  previously  accepted  it.  But  there 
is  still  a  more  substantial  objection  to  the  introduction  of  the 
paper  as  evidence.  It  does  not  even  purport  to  be  signed  in 
the  true  name  of  the  appellee,  and  there  was  no  evidence,  what- 
ever, given,  or  offered  to  be  given  on  the  trial,  to  show  that 
Mr.  Holbrook  had  any  authority  from  the  appellee  to  send  any 
such  paper  to  the  city  council,  for  her,  as  her  attorney,  or  oth- 
erwise. At  least  there  is  no  such  evidence  preserved  in  the 
record.  There  was,  therefore,  no  error  in  the  court  in  exclud- 
ing the  paper  from  the  consideration  of  the  jury. 

The  error  assigned,  that  the  verdict  is  contrary  to  the  law 
and  the  evidence,  is  the  one  on  which  the  counsel  for  the  appel- 
lant seem  to  rely  with  the  most  confidence. 

The  general  rule  is,  that  if  there  is  evidence  in  the  record 
that  would  justify  the  jury  in  finding  the  verdict  they  did, 
although  the  evidence  may  be  conflicting,  and  to  some  extent 
unsatisfactory,  still  the  verdict  must  be  allowed  to  stand.  It 
is  not  the  province  of  this  court  to  supervise  the  finding  and 
judgment  of  a  jury,  unless,  upon  examination  of  the  evidence 
in  the  record,  we  can  see  that  their  verdict  was  the  result  of 
passion  and  prejudice,  or  that  it  is  manifestly  against  the  weight 
of  evidence. 

On  looking  into  the  record  we  can  see  that  there  is  evidence 
that  would  authorize  the  jury  to  find  a  verdict  in  favor  of  the 
appellee.     There  is  evidence,  if  the  jury  relied  on  it,  to  show 
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that  the  crossing  in  the  street  where  the  appellee  sustained  the 
injury  was  very  much  out  of  repair,  and  in  a  dangerous  con- 
dition, and  there  is  also  evidence  that  tends  very  strongly  to 
show  that  the  city  officers  knew  the  dangerous  condition  of  the 
crossing  before  the  accident  happened,  for  the  attention  of 
several  of  them  had  been  called  to  it,  particularly  that  of  the 
mayor,  and  ample  time  after  notice  had  elapsed,  in  which  the 
crossing  could  have  been  repaired,  before  the  happening  of  the 
accident  complained  of. 

We  are  asked  by  the  counsel  for  the  appellant  to  consider 
the  question  whether  a  municipal  corporation  can  be  held  liable 
to  a  private  action  for  the  mere  omission  to  keep  its  streets  and 
cross  wralks  in  repair. 

We  deem  it  wholly  unnecessary  to  review  the  many  authori- 
ties to  which  our  attention  has  been  called,  for  the  reason  that 
this  court  has  so  repeatedly  held,  in  numerous  cases,  that  such 
corporations  can  be  held  liable  in  an  action  for  injuries,  where 
the  city  authorities  know,  or  can  know  by  an  ordinary  degree 
of  diligence,  that  their  streets  and  cross  walks  are  out  of  repair, 
and  in  a  dangerous  condition,  and  when  sufficient  time  after 
notice  elapses  in  which  to  make  the  necessary  repairs,  before 
the  happening  of  the  injuries  complained  of,  that  it  may  now 
be  considered  as  the  settled  law  of  this  State.  See  the  cases 
of  City  of  Bloomington  v.  Bay,  42  111.  503 ;  City  of  Joliet  v.  Ver- 
ley,  35  111.  58,  and  numerous  other  cases  in  which  this  doctrine 
has  been  held. 

It  is  insisted  that  the  verdict  in  this  case  is  excessive,  and 
oppressive  in  its  amount.  It  cannot  be  gainsaid  that  there  is 
some  conflict  in  the  evidence  as  to  the  extent  of  the  injury  sus- 
tained by  the  appellee.  There  is  evidence,  and  it  was  the 
province  of  the  jury  to  say  what  weight  should  be  given  to  it, 
from  which  they  could  find  that  the  appellee  suffered  great 
pain  during  a  long  period,  and  even  some  permanent  injury, 
that  will  endure  through  life.  The  testimony  of  the  appellee 
is  to  that  effect,  and  so  is  that  of  some  of  the  medical  witnesses. 


1870.]  City  of  Peru  v.  French.  323 

Opinion  of  the  Court. 


The  jury  heard  this  testimony,  and  saw  the  witnesses,  and  it 
may  be  presumed  that  they  were  acquainted  with  them,  and 
they  are  certainly  the  better  judges  of  what  weight  ought  to 
be  given  to  their  testimony.  We  must  say  that  the  verdict 
seems  full  high,  but  we  cannot  say,  after  a  full  and  careful 
inspection  of  all  the  evidence  in  the  record,  that  it  is  so  exces- 
sive and  oppressive  in  its  amount,  that  the  judgment  ought  to 
be  reversed  for  that  reason  alone. 

But  another  point  is  pressed  with  much  earnestness  on  our 
attention. 

It  is  in  proof  that  the  appellee  was  a  married  woman  at  the 
time  she  sustained  the  injuries  complained  of,. but  that  she  was 
divorced  from  her  husband  before  this  suit  was  instituted.  It 
is  now  insisted  that  the  appellee  cannot  recover  in  this  action 
for  the  loss  of  her  time  or  for  money  expended  for  medical  aid 
during  the  period  of  her  coverture.  The  proof  shows  that  at 
the  time  of  the  accident  to  the  appellee,  her  husband  had  aban- 
doned her,  and  that  she  was  supporting  herself  by  her  own 
industry.  We  have  not  been  very  careful  to  look  into  the 
books  to  see  if  a  precedent  could  be  found  that  would  enable 
the  appellee  to  recover  for  the  loss  of  her  labor  and  for  money 
expended  for  medical  aid,  if  under  the  same  state  of  facts  she 
would  be  entitled  to  recover,  if  a  feme  sole.  For  our  law 
would  be  very  defective  in  the  remedies  it  provides,  if  it  did 
not  afford  redress  against  a  wrong  doer,  under  such  circum- 
stances. 

At  the  common  law,  the  husband,  is  entitled  to  the  earnings 
of  his  wife,  and  he  alone  could  sue  for  the  loss  of  her  labor 
during  coverture,  and  for  medical  aid  furnished  to  her  in  case 
of  a  wrongful  injury.  The  reason  for  the  rule  was,  that  the 
husband  was  bound  to  support  her  in  sickness,  as  well  as  in 
health,  and  therefore  he  was  entitled  to  her  earnings.  If  how- 
ever the  husband  abandons  her,  and  fails  to  furnish  to  her 
necessary  support,  then  the  reason  for  the  rule  ought  also  to 
fail. 
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In  the  case  of  Love  et  al.  v.  Moynehan,  16  111.  277,  it  was 
held  that  where  a  husband  compels  his  wife  to  live  separate 
and  apart  from  him,  without  fault  on  her  part,  and  fails  to 
make  provision  for  her  suitable  support  she  may  acquire  prop- 
erty and  control  it,  and  sue  and  be  sued,  as  a  feme  sole,  during 
the  continuance  of  such  condition.  The  same  rule  was  approved 
in  the  case  of  Prescott  v.  Fisher,  22  111.  390,  and  in  Burger 
et  ux.  v.  Belsley  et  ah  45  111.  72.  In  the  latter  case  the  court 
say  "that  the  law  has  wisely  afforded  a  remedy  for  every 
wrong,  and  is  not  restrained  by  its  inflexible  rules  from  adopt- 
ing all  such  means  as  will  protect  the  citizen  in  his  personal 
security." 

The  evidence  in  this  case  shows  that  the  appellee,  herself, 
obtained  a  divorce  from  her  husband,  and  it  is  not,  therefore, 
unreasonable  to  presume  that  she  was  living  separate  and  apart 
from  him,  without  fault  on  her  part.  It  would  shock  our 
sense  of  justice  to  hold  that  a  married  woman,  when  thus  aban- 
doned by  her  husband,  without  fault  on  her  part,  could  not 
recover  from  the  guilty  party  in  an  action  for  personal  injuries 
wrongfully  inflicted,  for  the  loss  of  her  time,  and  also  for 
medical  aid  furnished  to  her,  which,  in  many  instances,  might 
be  absolutely  necessary  to  the  preservation  of  life  itself. 

We  perceive  no  substantial  error  in  the  record.  Let  the 
judgment  be  affirmed. 

Judgment  affirmed. 
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Harvey  Webster  et  al. 

v. 

Jeremiah  Webster, 


1.  Allegations  and  proofs — must  correspond.  The  allegation  that  an 
owner  of  land  put  a  person  in  possession  thereof,  as  his  agent,  to  take  care 
of  the  premises  and  to  pay  the  taxes  thereon,  and  that  the  agent  permitted 
the  land  to  be  sold  for  taxes,  which  he,  fraudulently,  failed  to  pay,  as  such 
agent,  and  bid  it  in  and  took  a  tax  deed  to  himself,  with  the  fraudulent 
intent  thereby  to  deprive  the  owner  of  his  land,  will  not  sustain  a  finding 
that  the  agent  obtained  the  tax  deed  for  the  sole  purpose  of  reimbursing 
himself  for  moneys  by  him  laid  out  in  paying  taxes  and  improving  the  land 
for  the  owner ;  nor  could  the  matter  of  such  finding  be  established  under 
the  allegation,  as  a  ground  of  relief. 

2.  Limitation  act  op  1839 — in  whose  favor  it  may  run.  The  owner  of 
a  tract  of  land  in  this  State,  being  absent  from  the  country  for  such  length  of 
time  and  under  such  circumstances  that  the  presumption  of  his  death  arose, 
a  part  of  his  heirs  at  law  asserted  title  to  their  several  portions  in  the  land, 
against  their  co-heirs  who  had  been  in  possession  seven  years,  under  claim 
and  color  of  title  consisting  of  a  tax  deed  obtained  by  one  of  the  heirs  in 
possession,  as  purchaser  at  a  tax  sale  had  prior  to  the  time  when  the  pre- 
sumption of  the  death  of  the  former  owner  became  complete :  Held,  the 
several  elements  of  the  statutory  bar  concurring,  the  parties  claiming  under 
the  tax  deed  would  be  protected  in  their  possession. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benjamin  E.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Jewett,  Jackson  &  Small,  for  the  appellants. 

Messrs.  Meacham  &  Lauver,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  partition,  filed  by  appellee,  as  heir  at  law 
of  Heman  Webster,  against  appellants  and  others,  of  certain 
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lands  described  in  the  bill,  based  upon  the  presumption  of  death 
of  said  Heman,  by  reason  of  his  absence  from  the  country 
for  more  than  seven  years,  without  having  been  heard  from. 
The  bill  alleges  '  the  seizin  in  fee  simple  by  Heman,  of  the 
lands  in  question,  at  the  time  of  his  death ;  that  he  left  as  heirs 
at  law,  appellee,  appellant  Harvey  Webster,  Linas  Webster, 
Noah  Webster,  Merritt  Webster,  Roswell  Webster,  Koxana 
Woodruff,  also  David  Webster,  since  deceased,  (and  whose  heirs 
are  unknown,)  his  brothers  and  sister,  his  father  and  mother 
being  dead.  It  also  alleges  that  Heman,  being  the  owner 
of  the  premises,  by  legal  title  derived  from  the  United  States, 
between  the  years  of  A.  D.  1850  and  A.  D.  1853,  left  the 
county  of  Stephenson  in  this  State,  and  went  to  California, 
and  from  there  shortly  afterwards  started  for  Australia,  in  the 
British  Dominions,  since  when,  for  seventeen  years,  nothing  had 
been  heard  of,  or  from  him  by  his  friends  and  relatives;  that 
he  left  no  will  and  never  was  married.  Alleges  that  Heman 
Webster,  when  he  departed  from  here,  left  appellant,  Harvey 
Webster,  in  possession  of  said  lands  and  premises,  as  his 
agent,  to  take  care  of  and  pay  the  taxes  on  the  same ;  that  Har- 
vey paid  the  taxes  upon  said  premises,  as  such  agent,  until  the 
year  A.  D.  1861,  when,  believing  that  the  presumption  of  the 
death  of  said  Heman  had  arisen,  he  allowed  the  premises  to  be 
sold  for  taxes,  which  he,  fraudulently,  had  failed  to  pay,  as 
such  agent,  and  bid  them  in  and  took  a  tax  deed  to  himself  of 
the  lands  from  the  sheriff  of  said  county,  dated  the  seventeenth 
day  of  September  A.  D.  1861,  and,  together  with  his  wife, 
conveyed  the  same  to  one  Blanchard,  without  consideration, 
who,  with  his  wife,  reconveyed  the  same  to  the  appellant,  Sil- 
vina  Webster;  thus  by  fraud  attempting  to  deprive  the  com- 
plainant and  the  co-heirs  of  Heman  Webster  of  their  rights 
and  interest  in  the  lands. 

Appellants  filed  their  answer  to  the  bill,  and  default  for  want 
of  appearance,  etc.  taken  as  to  the  other  defendants. 

The  answer  of  appellants  expressly  denies  the  agency,  and 
all  fraud  alleged  in  the  bill;  sets  up  possession  of  the  premises 
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in  question,  under  claim  and  color  of  title  made  in  good  faith, 
and  payment  of  all  taxes,  for  more  than  seven  years  next  before 
the  commencement  of  the  suit,  and  claims  the  benefit  of  the 
statute  of  limitations.  No  replication  was  filed,  but  the  case 
was  heard  upon  bill,  answer,  and  proofs. 

It  appears  by  the  evidence,  beyond  all  controversy,  that 
Heman  Webster,  when  he  left  to  go  to  California,  instead  of 
leaving  appellant,  Harvey  Webster,  in  possession  of  the  prem- 
ises, as  his  agent,  to  take  care  of  them  and  pay  the  taxes,  left 
one  George  F.  Andrews,  who  assumed  such  agency. 

It  appears  from  the  evidence  of  appellee,  that  the  last  that 
was  heard  from  Heman  was  in  1854,  but  at  what  time  of  that 
year,  he  does  not  state.  This  being  so,  the  presumption  of 
Heman's  death  would  not  be  conclusive  until  1861. 

Andrews  having  failed  to  pay  the  taxes  for  1858,  the  prem- 
ises were  sold  for  non  payment  of  taxes  on  the  twenty-second 
of  August  1859,  and  purchased  at  such  sale  by  one  Barton, 
who  assigned  the  certificate  of  purchase  to  Harvey  Webster, 
who  obtained  the  sheriffs  deed  the  seventeenth  of  September, 
1861.  On  the  second  day  of  June,  1862,  appellant,  Harvey 
Webster,  took  possession  under  his  tax  title,  and  has  ever  since 
continued  in  possession,  paying  all  taxes.  This  suit  was  com- 
menced on  the  thirtieth  day  of  June,  1869. 

The  allegation  of  the  bill  as  to  Harvey  Webster  having 
been  left  in  the  possession  of  the  premises  by  Heman,  to  take 
care  of  them  and  pay  the  taxes,  being  disproved  by  the  evi- 
dence, we  must,  in  considering  the  case,  disregard  all  consid- 
eration of  the  question  of  agency. 

The  finding  by  the  decree  that  Harvey  Webster  obtained 
the  tax  deed  for  the  sole  purpose  of  reimbursing  himself  for 
moneys  by  him  laid  out  in  paying  taxes  and  improving  the 
lands  for  Heman  Webster  or  his  heirs,  is  not  equivalent  to 
the  foregoing  allegation  of  agency,  and  could  not  be  established 
under  that  allegation,  as  a  ground  of  relief,  and  if  not,  there 
is  no  other  in  the  bill  appropriate  to  any  such  ground  of 
relief. 
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The  decree  also  finds  that  Heman  Webster  departed  this 
life  in  the  month  of  November,  1861.  This  was  probably 
based  upon  the  evidence  of  appellee  that  the  last  time  Heman 
was  heard  from  was  in  1854;  so  that  the  presumption  of  his 
death  would  not  be  complete  until  some  time  in  the  year  1861. 
This  fact  relieves  the  case  of  all  consideration  as  to  what  the 
rights  of  the  parties  would  have  been  if  Heman  Webster  had 
died  previously  to  the  tax-sale,  and  appellant,  Harvey  Webster, 
had  been  a  tenant  in  common  with  the  other  heirs  at  law. 

As  the  case  stands  upon  this  record,  the  bar  of  the  statute 
arising  from  seven  years'  possession,  under  claim  and  color  of 
title,  made  in  good  faith,  and  the  payment  of  all  taxes,  is 
effectual  against  the  relief  prayed  for  in  this  bill. 

The  decree  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 

Mr.  Justice  Sheldon  took  no  part  in  the  decision  of  this 
case. 


Leander  B.  Reynolds,  Administrator, 

v. 
The  People  of  the  State  of  Illinois. 


1.  Administration  of  estat£s — distribution  to  heirs  of  an  intestate — 
within  what  time  it  may  be  ordered.  The  county  court  may  properly  order 
an  administrator  to  make  an  entire,  or  partial,  distribution  of  the  estate  of 
his  intestate,  to  the  heirs,  whenever  it  shall  appear  that  there  are  assets  to 
satisfy  all  demands  against  the  estate;  and  this  may  be  done  at  anytime, 
even  within  a  year  from  the  granting  of  letters  of  administration. 

2.  The  claim  of  the  heirs  of  an  intestate  to  their  distributive  shares  in 
the  estate,  or  to  a  portion  thereof,  is  not  a  debt,  nor  is  the  proceeding  to 
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compel  the  administrator  to  pay  the  same,  an  action  for  a  debt  due,  within 
the  meaning  of  the  statute  which  prohibits  the  bringing  of  actions  against 
an  executor  or  administrator,  for  any  debt  due  from  the  testator  or  intestate, 
until  the  expiration  of  one  year  after  the  taking  out  of  letters  testamentary 
or  of  administration. 

3.  An  order  of  a  county  court,  directing  an  administrator  to  make  a  par- 
tial distribution  to  the  heirs,  can  not  be  regarded  as  an  order  for  the  support 
of  the  heirs,  although  their  necessities  ma}^  have  prompted  them  to  ask  for 
such  distribution.  Such  an  order  is  a  legitimate  exercise  of  power,  under 
the  unlimited  and  general  jurisdiction  given  that  court  over  that  particular 
class  of  subjects. 

4.  Same — time  of  requiring  an  administrator  to  account.  The  county 
court  may  require  an  administrator  to  render  an  account  of  his  doings,  and 
to  disclose  the  condition  of  the  estate,  at  any  time.  The  statute  which 
requires  executors  and  administrators  to  exhibit  accounts  of  their  adminis- 
tration, for  settlement,  "at  the  first  term  which  shall  happen  after  the  expi- 
ration of  one  year  after  the  date  of  the  letters,"  does  not  exclude  the  court 
from  the  exercise  of  power  to  compel  an  earlier  exhibit. 

5.  Same — proceedings  on  appeal  to  Hie  circuit  court.  On  an  appeal  from 
the  order  of  a  county  court  directing  an  administrator  to  make  payment  of 
a  portion  of  the  dividend  to  which  one  of  the  heirs  of  the  estate  may  be 
entitled,  the  circuit  court  may  properly  make  an  order  affirming  the  order 
of  the  county  court.  The  circuit  court  is  not  required,  nor  would  it  be 
proper  for  it  to  enter  a  judgment  in  such  case,  as  is  done  on  appeals  from 
justices  of  the  peace. 

6.  Same — in  whose  name  such  a  proceeding  should  run.  The  citation 
issued  by  a  county  court,  at  the  instance  of  one  of  the  heirs  of  the  estate,  to 
an  administrator,  to  show  cause  wli}*-  an. order  should  not  be  made  requiring 
him  to  make  partial  distribution  to  the  heirs,  should  run  in  the  name  of 
the  people. 

Appeal  from  the  Circuit  Court  of  Knox  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Frost  &  Tunnicliffe,  for  the  appellant. 

Mr.  G.  C.  Lanphere,  for  the  appellee. 
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Mr.  Justice  Thoenton  delivered  the  opinion  of  the  Court : 

The  facts  in  this  case,  as  admitted,  are,  that  S.  Hubbell  Rey- 
nolds died,  intestate,  on  the  twenty-ninth  of  January,  1869  ; 
that  letters  of  administration  were  issued  to  appellant,  on  the 
eleventh  of  March,  1869 ;  that  he  accepted  the  appointment 
and  entered  upon  the  discharge  of  the  duties  of  administrator ; 
that  the  estate  was  worth  $80,000 ;  that  the  only  heirs  were 
Leander  B.  Reynolds  and  Elizabeth  B.  Benton  ;  that  the  admin- 
istrator had  collected  between  $15,000  and  $20,000;  that 
Elizabeth  had  received  from  him  only  $720,  and  was  in  need 
of  assistance  ;  that  the  debts  against  the  estate  which  had  been 
presented,  did  not  exceed  $800,  except  the  claim  of  the  admin- 
istrator, for  $3000,  and  the  claim  of  Elizabeth  for  $15,000; 
and  that  there  were  probably  no  other  claims  of  any  consider- 
able amount  to  be  presented. 

A  citation,  at  the  instance  of  Elizabeth,  was  issued  by  the 
order  of  the  county  court  of  Knox  county,  requiring  the  admin- 
istrator to  show  cause  why  an  order  should  not  be  made  for 
partial  distribution. 

Upon  the  hearing,  and  on  the  facts  admitted,  the  county 
court  made  an  order  compelling  the  administrator  to  pay  to 
Elizabeth  $1000,  upon  the  execution  by  her  of  a  good  and 
sufficient  refunding  bond,  and  that  he  have  credit  for  that 
amount,  as  a  part  of  her  distributive  share. 

An  appeal  was  taken  to  the  circuit  court  of  Knox  county,  in 
which  the  order  was  affirmed.  To  reverse  this,  appellant  has 
brought  the  case  to  this  court. 

The  errors  assigned  are : 

First.  That  if  this  proceeding  is  to  be  regarded  as  a  suit, 
it  is  prohibited  by  the  statute,  which  provides  that  "no  action 
shall  be  maintainable  against  any  executor  or  administrator, 
for  any  debt  due  from  the  testator  or  intestate,  until  the  expira- 
tion of  one  year  after  the  taking  out  of  letters  testamentary  or 
of  administration,  except  as  is  herein  excepted" 
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Second.  That,  if  this  proceeding  is  in  the  nature  of  an  order 
for  support  of  the  heir,  it  is  unauthorized  by  the  statute,  for 
the  reason  that  the  county  court  is  a  court  of  special  and  lim- 
ited jurisdiction. 

Third.  That  the  county  court  is  regulated  by  the  statute, 
and  has  no  power  to  compel  the  administrator  to  render  any 
account  of  his  proceedings  until  the  lapse  of  one  year  from  the 
issue  of  the  letters. 

Fourth.  That  the  action  is  improperly  brought  in  the  name 
of  the  people. 

Fifth.  That  the  circuit  court  erred  in  the  affirmance  of  the 
order  of  the  county  court,  and  should  have  rendered  a  judg- 
ment, as  in  the  case  of  an  appeal  from  a  justice  of  the  peace. 

This  proceeding  is  not  an  action  for  a  debt  due,  within  the 
meaning  of  the  statute  referred  to.  The  order  of  the  county 
court  does  not  purport,  and  can  not  be  construed,  to  be  a  judg- 
ment. It  is  merely  an  order,  based  upon  the  following  section 
of  the  chapter  of  the  statute  entitled,  "  Wills  ": 

"  If  any  executor  or  administrator  shall  fail  or  refuse  to  pay 
over  any  moneys  or  dividend  to  any  person  entitled  thereto,  in 
pursuance  of  the  order  of  the  court  of  probate,  lawfully  made, 
within  thirty  days  after  demand  made  for  such  moneys  or  divi- 
dend, the  court  of  probate,  upon  application  made,  shall  attach 
such  delinquent  executor  or  administrator,  and  may  cause  him 
to  be  imprisoned  until  he  shall  comply  with  the  order  aforesaid, 
or  until  such  delinquent  is  discharged  by  due  course  of  law." 

This  view  is  maintained  by  the  recital  in  the  order,  that  the 
administrator  pay,  upon  the  execution  of  a  refunding  bond. 
Under  this  section  of  the  statute  the  court  could  not  render  a 
judgment.  It  could  only  make  an  order,  and  enforce  it  by 
attachment  for  contempt.  Piggott  v.  Ramey  et  al.  1  Scam.  145. 
Hence  there  was  no  error  in  the  circuit  court  in  affirming  the 
order  of  the  county  court,  but  it  would  have  been  error  to  have 
rendered  a  judgment. 

It  is  not  correct  that  this  was  an  order  for  the  support  of  the 
heir,  and  that  the  county  court  is  as  to  these  particular  questions, 
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a  court  of  special  and  limited  jurisdiction.  "It  is  a  court  of 
record,  and  has  a  general  jurisdiction  of  unlimited  extent 
over  a  particular  class  of  subjects,  and  when  acting  within  that 
sphere  its  jurisdiction  is  as  general  as  that  of  the  circuit  court." 
Propst  v.  Meadows,  13  111.  157.  The  order  was  for  the  payment 
of  a  portion  of  the  dividend  to  which  this  heir  was  entitled,  and 
the  enforcement  thereof.  Of  this  subject  the  county  courts 
have  unlimited  and  general  jurisdiction,  and  full  power  to  com- 
pel, in  the  most  summary  manner,  a  compliance  with  their 
orders.  This  disposes  of  the  first,  second  and  fifth  errors 
assigned. 

But  it  is  assumed,  that,  as  the  power  of  the  county  court  is 
regulated  by  the  statute,  and  as  it  provides  that  no  suit  shall 
be  maintained  against  an  administrator  until  after  the  lapse  of 
one  year  from  the  issue  of  the  letters,  and  as  there  is  no  express 
provision  to  authorize  the  order  made,  therefore  an  adminis- 
trator can  not  be  compelled  to  render  any  account  of  his  doings 
until  after  the  lapse  of  one  year  from  the  granting  of  letters, 
or  make  any  disclosure  or  exhibit  of  the  condition  of  the  estate. 
This  broad  assumption  in  behalf  of  the  administrator,  would 
place  him  for  one  year  beyond  any  control  of  the  court.  This 
is  not  the  law,  and  is  not  a  fair  construction  of  the  statute. 

The  statute  provides  that  "  all  executors  and  administrators 
shall  exhibit  accounts  of  their  administration,  for  settlement, 
etc.  at  the  first  term  which  shall  happen  after  the  expiration 
of  one  year  after  the  date  of  the  letters.  "  This  does  not  exclude 
the  court  from  the  exercise  of  power  to  compel  an  earlier 
exhibit,  and  to  enforce  the  payment  of  distributive  shares  and 
legacies,  before  the  expiration  of  the  year.  In  case  of  legatees 
the  statute  provides  that  "  whenever  it  shall  appear  that  there 
are  sufficient  assets  to  satisfy  all  demands  against  the  estate, 
the  court  of  probate  shall  order  the  payment  of  all  legacies 
mentioned  in  the  will  of  the  testator,"  etc.  It  further  provides, 
that  upon  the  payment  of  legacies  or  dividends,  the  legatees 
and  distributees  shall  give  bond  and  security  to  refund  the  due 
proportion  of  any  debt,  which  may  afterwards  appear  against 
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the  estate.  Of  all  the  subjects  embraced  in  these  several  pro- 
visions, the  county  court  has  unlimited  and  general  jurisdiction. 
Why  should  there  be  any  distinction  made  between  distributees 
and  legatees  ?  The  child  of  an  intestate,  who  is  entitled,  by 
operation  of  law,  to  a  share  of  its  father's  estate,  has  an  equal 
right  with  a  legatee,  to  an  early  payment.  The  county  court 
is  required  to  order  the  payment  of  legacies,  whenever  it  shall 
appear  that  there  are  assets  to  satisfy  all  demands  against  the 
estate.  We  hold  that  the  same  rule  should  prevail  in  ordering 
an  entire  or  partial  distribution  of  the  estates  of  intestates. 

If  there  were  no  debts  against  an  estate,  an  administrator 
would  have  no  right  to  retain  the  moneys  for  twelve  months. 
He  cannot  be  sued  for  a  debt  before  the  expiration  of  one  year. 
But  this  claim  is  not  a  debt,  nor  is  the  order  a  judgment.  The 
time  in  which  the  administrator  is  required  to  exhibit  his 
account,  is '  not  a  matter  of  right,  but  of  convenience.  In 
Gartshose  v.  Chalie,  10  Ves.  Lord  Eldon  says  :  "  There  is  no 
doubt  the  property  vested  at  the  death  of  the  party,  and  if  a 
case  was  produced  in  which  it  was  quite  clear  that  there  wrere 
no  debts,  the  court  would  give  the  fund  to  the  party,  notwith- 
standing there  had  not  been  a  lapse  of  twelve  months." 

Upon  the  facts  admitted,  we  think  that  the  county  court  had 
the  power  to  make  the  order,  and  that  it  was  just  and  right. 
Administrators  should  have  due  regard  to  the  interests  of 
creditors  and  heirs,  and  should  not  be  permitted  to  hold  moneys 
for  purposes  of  speculation,  or  for  their  personal  benefit.  They 
should  be  held  responsible  as  trustees,  and  be  compelled  to 
account  for  all  interest  upon,  and  profits  arising  out  of,  the 
funds  in  their  hands,  to  their  cestuis  que  trust. 

As  to  the  fourth  error  assigned,  that  the  action  is  improperly 
brought  in  the  name  of  the  people,  we  think  there  is  no  error. 
This  was  not  an  action  or  a  suit ;  but  a  summary  proceeding, 
under  the  statute,  to  compel  the  administrator  to  show  cause 
why  he  should  not  pay  the  heir  a  part  of  her  share  of  the  estate. 
The  order  is  formally  correct,  and  is  made  for  the  benefit  of 
Elizabeth  Benton.     It  could  not  properly  be  a  judgment,  on 
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which  an  execution  might  issue.  Hence  there  was  no  plain- 
tiff, and  no  necessity  for  a  plaintiff.  The  court  could  only 
enforce  compliance  by  attachment  for  contempt.  The  original 
citation,  as  well  as  the  attachment,  could  only  run  in  the  name 
of  the  people. 

The  order  of  the  circuit  court  is  affirmed. 

Order  affirmed. 


Hieam  Phelps  et  al. 

v. 

The  People  of  the  State  of  Illinois. 


1.  Larceny — by  a  bailee.  To  constitute  the  crime  of  larceny,  a  felonious 
intention  is  an  indispensable  ingredient.  And  under  the  statute  making  the 
conversion  of  goods  and  chattels  by  a  bailee  of  them  larceny,  in  the  same 
manner  as  if  the  original  taking  had  beeii  felonious,  the  crime  is  not  made 
to  consist  in  the  mere  conversion  of  the  property  to  his  own  use  by  the 
bailee,  but  in  such  conversion  with  an  intent  to  steal  the  same. 

2.  Upon  the  trial  of  a  party  charged  with  the  larceny  of  a  lot  of  cattle, 
which,  before  and  at  the  time  of  the  commission  of  the  alleged  crime,  were 
in  the  defendant's  custody,  an  instruction  which  made  the  guilt  or  inno- 
cence of  the  defendant,  in  case  the  jury  found  that  he  had  converted  the 
cattle  to  his  own  use,  depend  upon  whether  he  was  at  the  time  a  part  owner 
of  the  cattle,  was  Tieldto  be  erroneous,  for,  although  he  might  not  have  been 
a  part  owner,  yet  if  he  drove  away  and  converted  the  cattle  to  his  own  use, 
under  an  honest  belief  that  he  was  such  part  owner,  the  crime  of  larceny 
could  no  more  be  imputed  to  him  than  if  he  had  actually  owned  the  cattle 
in  part. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 


The  opinion  states  the  case. 
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Messrs.  Fisher,  Holland,  Clark  &  Baker,  for  the  plain- 
tiffs in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
people. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  the  plaintiffs  in  error  and 
Hiram  R.  Phelps,  their  father,  for  the  larceny  of  forty  steers, 
under  which  the  plaintiffs  in  error  were  convicted,  at  the  March 
term,  A.  D.  1870,  of  the  Iroquois  county  circuit  court. 

At  the  time  of  the  alleged  larceny,  on  the  fourteenth  day  of 
October,  1869,  there  existed  the  following  contract  in  writing 
between  Richard  Amerman,  in  whom  the  property  was  laid  in 
the  indictment,  and  Hiram  P.  Phelps,  to- wit : 

''Articles  of  Agreement,  made  and  entered  into  by  and  between 
Richard  Amerman  and  Hiram  R.  Phelps,  both  of  Ashgrove 
township,  Iroquois  county,  Illinois  : 

Witnesseth :  The  said  Amerman,  of  the  first  part,  has  sold  to 
the  said  Phelps,  of  the  second  part,  a  half  interest  in  his  cattle, 
consisting  of  eighty-one  head,  and  weighing  92,998  pounds, 
the  whole  value  being  five  and  a  half  cents  per  pound,  amount- 
ing to  $5114.89.  It  is  agreed  that  the  parties  shall  both  be  at 
equal  expense  in  the  costs  of  feeding,  and  labor  in  attending 
them ;  the  said  Amerman  to  take  charge  of  the  cattle  and  stall 
feed  them  this  winter,  and  sell  them  at  such  times  as  the  par- 
ties may  agree ;  provided,  that  they  shall  not  be  kept  longer 
than  the  first  of  February,  1870;  the  said  Phelps  agrees  to 
furnish  all  his  corn  at  the  rate  of  forty  cents  per  bushel,  cut  up 
or  gathered.  He  also  agrees  to  pay  interest  to  the  said  Amer- 
man, on  half  the  above  value  of  the  cattle,  at  the  rate  of  ten  per 
cent,  upon  the  sale  of  the  cattle.  It  is  agreed  that  the  aforesaid 
value  of  the  cattle,  $5114.89,  together  with  the  interest  due 
said  Amerman  from  Phelps,  shall  be  paid  first,  next  the  costs 
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of  the  feed  and  expenses  shall  be  paid,  any  balance  remaining 
shall  be  equally  divided  between  the  said  Amerman  and  Phelps. 
"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  twenty-eighth  day  of  September,  A.  D.  1869. 

"  Richard  Amerman,  [Seal'] 
"  Hiram  E.  Phelps,  [Seal."] 

From  the  time  of  the  making  of  the  contract  until  the  thir- 
teenth day  of  October  following,  one  of  Phelps'  boys  assisted 
in  taking  care  of,  and  herding  the  cattle.  On  that  day  Amer- 
man went  to  the  State  of  Indiana,  and  the  cattle  were  taken 
by  a  boy  of  his  and  one  of  Phelps'  to  the  place  of  one  Iveath, 
where  Amerman  and  Phelps  had  engaged  pasture  for  the  cattle, 
and  while  they  were  there,  the  boy  of  Phelps  was  alone  to 
attend  to  and  take  care  of  them,  and  Phelps  was  to  furnish  a 
pound  to  keep  them  in  at  night. 

The  evidence  on  the  trial  tended  to  show  that  about  sunrise 
on  the  morning  of  the  following  day,  the  fourteenth  of  October, 
Hiram  P.  Phelps,  the  father,  and  his  two  sons,  the  plaintiffs 
in  error,  were  seen  driving  forty  of  the  best  of  the  cattle 
towards  Ashkum,  a  station  on  the  Illinois  Central  Railroad, 
and  that  on  that  day  the  said  Hiram  R.  Phelps  shipped  them 
at. that  place,  giving  his  name  as  Wells;  that  subsequently  he 
did  not  disclose  this  to  Amerman,  but  told  him  the  cattle  had 
got  out. 

The  defendants'  counsel  asked  the  court  to  give  the  follow- 
ing instruction  to  the  jury,  without  that  portion  of  it  which  is 
italicised,  which  the  court  refused  to  give,  but  modified  the 
same,  by  adding  to  it  the  words  which  are  italicised,  and  gave 
the  same  as  thus  modified,  to  the  jury,  to  which  exception  was 
taken : 

"18.  If  the  jury  believe  from  the  evidence,  that  Richard 
Amerman  and  Hiram  R.  Phelps  were  partners  in  the  owner- 
ship of  the  forty  head  of  cattle,  alleged  to  have  been  stolen, 
then,  although  they  may  further  believe  from  the  evidence,  that 
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said  Phelps  drove  away  and  converted  the  same  to  his  own  use, 
such  conversion  would  not  be  larceny,  even  though  they  believed 
from  the  evidence  that  at  the  time  said  Phelps  became  such 
partner  that  he  intended  to  cheat  and  defraud  said  Amerman, 
but  the  law  is  otherivise,  if  you  find  from  the  whole  contract  that 
only  an  interest  in  the  profits  to  be  derived  from  the  cattle  passed  to 
Phelps." 

This  instruction  declared  the  law  to  be,  that  if,  under  the 
contract,  only  an  interest  in  the  profits  to  be  derived  from  the 
cattle  passed  to  Phelps,  the  conversion  of  them  by  him  was 
larceny. 

The  simple  conversion  of  the  cattle,  under  such  circumstan- 
ces, might  have  been  a  civil  wrong,  but  would  not  have 
amounted  to  the  crime  of  larceny.  To  constitute  that  crime, 
a  felonious  intention  is  an  indispensable  ingredient.  Under 
our  statute  making  the  conversion  of  goods  and  chattels  by  a 
bailee  of  them,  larceny,  in  the  same  manner  as  if  the  original 
taking  had  been  felonious,  the  crime  is  not  made  to  consist  in 
the  mere  conversion  of  the  property  to  his  own  use,  by  the 
bailee,  but  in  such  conversion  with  an  intent  to  steal  the 
same. 

The  instruction  made  the  guilt  or  innocence  of  Hiram  R. 
Phelps,  in  case  he  converted  the  cattle  to  his  own  use,  to 
depend  upon  whether  he  was  a  part  owner  or  not  of  the  cattle. 

Although  he  might  not  have  been  a  part  owner,  yet  if  he 
drove  away  and  converted  the  cattle  to  his  own  use,  under  an 
honest  belief  that  he  was  such  part  owner,  under  the  contract 
in  evidence,  the  crime  of  larceny  could  no  more  have  been 
imputed  to  him,  than  if  he  actually  had  owned  the  cattle  in 
part. 

The  evidence  fairly  presented  before  the  jury  the  question, 
whether  the  one-half  of  the  cattle  embraced  in  the  contract 
were  not  driven  away  and  disposed  of  by  Hiram  P.  Phelps, 
under  an  honest  belief  of  a  right  to  do  so,  or  at  least  that  he 
had  a  part  ownership  in  the  cattle,  and  the  defendants  were 
22— 55th  III. 
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entitled  to  have  that  question  freely  considered  and  passed 
upon  by  the  jury,  untrammeled  by  this  instruction,  which  vii*7 
tually  excluded  it  from  their  consideration. 

For  error  in  giving  this  instruction,  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Toledo,  Peoria  &  Warsaw  Kailway  Company 

v. 

Frank    Webster. 


1.  Pleading — objection  to  declaration  after  verdict.  It  has  been  held, 
that  in  an  action  against  a  railroad  company  to  recover  for  injury  resulting 
from  the  wrongful  act,  neglect  or  default  of  the  company,  the  insufficiency 
of  the  declaration,  in  that  it  is  not  averred  the  railroad  owned  by  the  defend- 
ants and  used  by  them,  was  used  in  the  county  and  State  in  which  the 
action  was  brought,  can  not  be  taken  advantage  of  after  verdict. 

2.  Venue — in  an  action  against  a  railroad  company.  So  in  an  action 
against  a  railroad  company  for  injury  to  stock,  it  was  held,  upon  a  motion 
for  a  new  trial  and  in  arrest  of  judgment,  it  was  not  material  that  the  plain- 
tiff, in  order  to  maintain  his  action,  should  have  proven  affirmatively  the 
injury  was  done  within  the  jurisdiction  of  the  court. 

Appeal,  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  action  was  brought  by  Webster  against  the  railroad  com- 
pany, to  recover  the  value'of  a  colt  and  some  hogs,  the  property 
of  the  plaintiff,  alleged  to  have  been  killed  on  the  defendants' 
road,  by  reason  of  their  neglect  to  erect  and  keep  in  repair 
fences  and  cattle  guards  along  their  track.  The  plaintiff,  to 
maintain  his  action,  testified,  in  substance,  as  follows :  Colt  had 
been  running  out  on  the  open  prairie ;  found  it  in  the  ditch  by 
the  railroad,  with  one  leg  broken  and  hip  out  of  place ;  was 
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dead  when  he  discovered  it ;  found  marks  where  it  had  been 
shoved  off  the  road  into  the  ditch ;  colt  was  worth,  before  the 
injury,  seventy  dollars.  Had  four  hogs  injured  by  the  rail- 
road;  two  of  them  died;  worth,  before  they  were  injured,  ten 
dollars  apiece ;  were  worth,  after  the  injury,  only  two  or  three 
dollars  apiece.  Road  had  been  in  operation  eight  years  ;  was 
no  town,  city  or  village  within  two  miles  of  where  the  acci- 
dent happened,  and  no  fence  or  public  highway  at  that  point; 
was  in  a  settlement  two  miles  from  the  town  of  Sheldon ;  was 
necessary  that  a  fence  should  have  been  built  to  keep  off  stock. 

John  Webster  testified  :  I  saw  the  train  knock  the  hogs  off 
the  track.  It  was  in  June  before  the  suit  was  commenced. 
Saw  the  colt  three  or  four  days  after  it  was  killed ;  it  was  close 
to  the  track,  and  had  the  appearance  of  having  been  killed  by 
the  cars.  Colt  was  worth  seventy  dollars.  The  hogs  were 
common  stock  hogs. 

Asa  B.  Roff  testified  :  That  the  name  of  the  company  run- 
ning the  road  was  the  Toledo,  Peoria  &  Warsaw  Railway 
Company.  This  was  all  the  evidence  offered  in  the  case. 
Verdict  for  plaintiff  for  $100.  Motion  by  defendants  for  new 
trial  overruled.  Motion  in  arrest  of  judgment  overruled,  and 
judgment  rendered  upon  verdict,  from  which  the  defendants 
appeal. 

Messrs.  Bryan  &  Cochran,  for  the  appellants. 

There  is  an  entire  failure  of  the  evidence  to  show  that  the 
injuries  complained  of  occurred  within  the  State  of  Illinois. 
This  court  has  held  a  declaration,  which  omitted  to  aver  this 
fact,  as  bad,  on  demurrer.  C.  &  R.  7.  R.  R.  Co.  v.  Morris,  26 
111.  402.  As  the  remedy  is  statutory,  and  a  recovery  can  only 
be  had  where  there  is  a  failure  to  fence,  and  a  consequent  injury 
occurs  on  the  line  of  a  railroad  lying  within  the  borders  of 
this  State,  these  are  material  facts,  and  should  be  affirmatively 
proven.  The  jury  have  no  right  to  any  inferences  on  the  sub- 
ject of  the  location  and  terminal  points  of  a  railroad,  and  the 
mere  fact  that  an  injury  may  have  happened  on  defendants' 
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railroad,  will  not  warrant  the  jury  in  presuming  that  it  so  hap- 
pened within  the  State,  and  therefore  within  the  jurisdiction 
of  the  court. 

Messrs.  Blades  &  Kay,  for  the  appellee. 

The  only  point  that  seems  to  be  relied  on  to  reverse  the 
judgment  is,  that  the  evidence  fails  to  show  that  the  injuries 
complained  of  occurred  in  the  State  of  Illinois. 

This  court  has  decided,  in  III.  Cent.  R.  R.  Co.  v.  Swearingen, 
33  111.  289,  that  the  action  is  transitory. 

The  action  being  transitory,  the  venue  need  not  be  proved. 
Owen  v.  MoKean,  14  111.  459. 

But,  if  tenable  at  all,  the  objection  must  be  raised  by  demur- 
rer, if  no  venue  be  averred,  or  made  at  the  trial  as  ground  of 
nonsuit.     1  Chit.  PI.  278. 

The  law  is  well  settled,  that  if  the  objection  was  not  taken 
or  persisted  in  upon  the  trial,  it  can  not  be  taken  here,  where 
the  objection  is  of  such  a  nature  that  it  might  have  been 
removed  by  further  evidence.  Harmon  et  al.  v.  Thornton,  2 
Scam.  357. 

The  case  cited  by  the  counsel  for  the  appellants  does  not  sus- 
tain their  position.  There  the  question  was  as  to  the  suffi- 
ciency of  the  declaration ;  and  it  was  held,  that  the  objection 
could  not  be  raised  after  verdict. 

Per  Curiam  :  On  the  authority  of  the  case  of  C.  &  R.  I.  R. 
R.  Co.  v.  Morris,  26  111.  402,  the  objection  of  a  want  of  venue 
can  not  be  taken  advantage  of  after  verdict.  The  proof 
insisted  on  by  appellants  was  not  material.  The  evidence  sus- 
tains the  verdict,  and  the  Judgment  must  be  affirmed. 

Judgment  affirmed.* 

*The  cases  of  Toledo,  Peoria  &  Warsaw  Railway  Company  v.  John  C.  Fry, 
Same  v.  David  D.  Tullis  and  Same  v.  David  Eastbttrn,  rest  on  the  same  point  as 
the  preceding  case,  and  the  same  judgment  of  affirmance  is  rendered. 
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Jacob  Esty  et  al. 

v. 
James  C.   Grant. 


Bill  of  exceptions — its  requisites.  Where  the  error  assigned  is,  that 
the  verdict  is  not  sustained  by  the  evidence,  but  the  bill  of  exceptions  in 
the  case  does  not  purport  to  embody  all  the  evidence,  this  court  will  not 
regard  such  assignment  of  error  as  properly  before  it. 

Appeal  from  the  Superior  Court  of  Chicago  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  James  C.  Grant, 
against  Jacob  Esty,  S.  M.  Waite,  Joel  Bullard  and  Reilly  Bur- 
dett,  upon  the  common  counts,  for  labor  and  services  of  the 
plaintiff  by  him  done  and  performed,  and  for  materials  by  him 
furnished  for  the  defendants,  at  their  request.  The  defendants 
appeared  by  attorney,  and  by  agreement  a  jury  was  waived 
and  a  trial  had  before  the  court,  which  resulted  in  a  judgment 
in  favor  of  the  plaintiff.  To  reverse  this  judgment  the  defend- 
ants appeal. 

Messrs.  Bennett  &  Sherburne,  for  the  appellants. 

Messrs.  Barker  &  Tuley  and  Mr.  William  Hopkins, 
for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

In  this  case  we  are  asked  to  reverse  the  judgment  merely  on 
the  ground  that  the  verdict  is  not  sustained  by  the  evidence. 
But  the  bill  of  exceptions  does  not  purport  to  state  all  the  evi- 
dence, and,  in  conformity  with  the  oft  repeated  decisions  of  this 
court,  we  must  affirm  the  judgment. 

Judgment  affirmed. 
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John  J.   Schwartz 

v. 
Charles  Daeglingl 


1.  Contractor — of  Ms  duty  and  liability.  A  contractor  in  the  erection 
of  a  building  is  bound  to  protect  his  work  in  all  reasonable  modes"  so  as  to 
preserve  it  from  accident.  He  undertakes  for  the  erection  and  completion  of 
the  building,  or  if  only  some  of  its  parts,  in  a  skillful  and  workmanlike 
manner,  and  to  deliver  it  to  the  owner  thus  completed.  To  do  so  he  must 
exercise  skill,  judgment  and  vigilance,  and  if,  from  a  want  of  skill,  or  from 
carelessness,  it  falls  or  becomes  injured,  or  is  delayed  in  its  completion 
beyond  the  time  agreed  upon,  he  is  liable  to  respond  in  damages,  though  he 
is  not  required  to  guard  against  unusual  and  extraordinary  tempests  and 
inevitable  accidents  produced  by  the  uncontrollable  action  of  nature.  His 
undertaking  embraces  all  but  the  acts  of  God  or  the  public  enemy. 

2.  Where  a  contractor  engaged  to  do  the  brick  work  upon  a  building 
under  the  plan  and  direction  of  an  architect,  and  before  the  walls  were  com- 
pleted they  were  blown  down  in  a  storm,  the  architect  having  previously 
directed  the  mason  to  more  securely  brace  them,  which  he  neglected  to  do, 
it  was  hdd,  if  the  direction  was  feasible,  and  if  complied  with  would  have 
saved  the  building,  the  contractor  would  be  liable  for  the  injury.  But  if  the 
injury  was  produced  by  an  inevitable  accident,  over  which  he  had  no  con- 
trol, and  would  not  have  been  prevented  by  reasonable  efforts  to  further 
brace  the  walls,  then  he  would  not  be  liable. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  J.  Schwartz, 
against  Charles  Daegling,  to  recover  for  damage  done  to  the 
plaintiff  by  reason  of  the  falling  of  the  walls  of  a  brick  build- 
ing owned  by  him,  and  which  the  defendant  had  engaged  to 
erect,  alleged  to  have  been  occasioned  by  the  negligence  of  the 
defendant.  It  appears  the  walls,  when  in  process  of  erection, 
and  were  partially  completed,  on  Sunday,  the  twenty-second 
of  October,  1866,  during  a  severe  storm,  fell  to  the  ground 
and  were  destroyed.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  the  defendant,  and  the  plaintiff  appeals. 
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Messrs.  Fuller  &  Smith,  for  the  appellant. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  July,  1866,  appellee  contracted  with  appellant  to  perform 
the  brick  work  of  a  building  on  State  street,  in  the  city  of 
Chicago,  twenty- four  feet  in  width  by  eighty  in  length,  and 
four  stories  high  ;  the  front  to  be  of  pressed  brick.  Afterwards, 
the  length  of  the  proposed  building  was  changed  to  120  feet, 
and  a  stone  front  was  substituted  for  the  brick.  This  necessi- 
tated an  extension  of  time  some  four  weeks.  By  the  specifi- 
cations the  walls  were  to  be  ready  for  the  roof  by  the  fifteenth 
of  September,  and  the  building  plastered  by  the  first  of  October. 
The  cut  stone  was  to  be  furnished  by  another  contractor,  when 
and  where  directed  by  the  mason  who  was  to  set  the  same. 

On  the  twenty-second  of  October,  1866,  the  building  was 
blown  down.  When  this  occurred,  the  side  walls  were  up  to 
within  about  five  feet  of  their  full  height.  The  rear  wall  was 
about  completed.  The  front  had  only  been  erected  to  the  top 
of  the  second  story,  or  at  most,  to  the  sills  of  the  windows  of 
the  third  story.  When  the  building  fell,  the  rear  wall  remained 
standing,  and  from  twenty  to  thirty  feet  of  the  side  walls. 

The  architect  testified,  that  before  Saturday,  and  again  on 
the  afternoon  of  that  day,  he  had  directed  appellee  to  brace  the 
building  in  a  different  and  stronger  manner,  but  he  failed 
to  do  so,  and  during  a  blow  the  next  day,  it  fell.  Two  archi- 
tects testified  the  condition  of  the  building,  before  it  fell,  was 
risky,  by  running  the  side  walls  to  such  a  height  without  the 
front  being  built,  when  the  weather  was  wet,  and  the  risk  was 
increased  by  reason  of  insufficient  braces,  but  think  the  build- 
ing would  have  fallen  even  had  it  been  further  braced,  owing 
to  the  storm.  These  architects  testified  to  the  correctness  of 
the  plans  and  specifications  for  the  building.  On  the  trial  in 
the  court  below,  the  jury  found  the  issues  for.the  appellee.     A 
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motion  for  a  new  trial  was  entered,  but  it  was  overruled  by  the 
court,  and  judgment  rendered  on  the  verdict,  to  reverse  which 
this  appeal  is  prosecuted,  and  the  record  is  brought  to  this 
court. 

On  the  trial  below,  appellant  insisted  that  the  building  fell, 
and  the  delay  in  its  completion  was  occasioned  by  the  negli- 
gent and  insecure  manner  in  which  appellee  erected  the  walls, 
and  that  he  was  entitled  to  recover  damages  for  the  delay.  On 
the  other  hand,  appellee  insisted  that  he  was  guilty  of  no  neg- 
ligence, and  that  the  work  was  well  and  securely  performed, 
and  that  it  was  by  reason  of  the  violence  of  the  gale,  and  the 
failure  of  the  contractor  for  the  cut  stone  for  the  front  of  the 
building,  that  it  was  blown  down.  In  support  of  each  theory 
much  evidence  was  heard  and  passed  upon  by  the  jury,  and  as 
to  its  weight  we  shall  not  determine,  as  it  must  be  again  passed 
upon  by  another  jury. 

Appellant,  among  other  objections,  urged  that  the  court  erred 
in  charging  the  jury,  and  complains  of  the  refusal  of  the  court 
to  give  his  third  and  fourth  instructions.  This  is  the  third 
instruction  : 

"Under  the  specifications  introduced  in  evidence,  it  was  the 
duty  of  the  contractor  to  preserve  and  protect  the  walls  of  the 
building  in  question  from  the  weather  and  force  of  the  elements, 
and  if  further  bracing  became  necessary,  it  was  the  duty  of  the 
contractor  to  provide  and  put  it  in. 

"Hence,  if  the  jury  believe  from  the  evidence,  that  the 
weather  was  such  at  the  time  of  the  accident  in  question  as  to 
render  further  bracing  necessary  to  the  safety  of  the  walls  of 
the  Schwartz  building,  and  that  the  defendant  knew  that  further 
bracing  was  necessary,  and  did  not  provide  and  put  it  in,  and 
that  by  reason  of  the  want  of  bracing,  and  that  merely,  said 
building  fell,  then  the  jury  should  find  for  the  plaintiff  a  ver- 
dict for  such  damages  as  they  believe  from  the  evidence  the 
plaintiff  sustained  by  reason  of  the  fall  of  said  building." 
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•  That  a  contractor,  in  the  erection  of  a  building,  is  bound  to 
protect  his  work  in  all  reasonable  modes,  so  as  to  preserve  it 
from  accident,  is  undeniably  true.  He  undertakes  for  the  erec- 
tion and  completion  of  the  building,  or  if  only  some  of  its  parts, 
in  a  skillful  and  workmanlike  manner,  and  to  deliver  it  to  the 
owner  thus  completed.  To  do  so,  he  must  exercise  skill,  judg- 
ment and  vigilance,  and  if,  from  a  want  of  skill,  or  careless- 
ness, it  falls  or  becomes  injured,  or  is  delayed  in  its  completion 
beyond  the  time  agreed  upon,  he  is  liable  to  respond  in  dama- 
ges. If  he  could,  by  reasonable  efforts  in  covering,  bracing 
and  protecting  the  walls,  have  prevented  them  from  falling,  he 
should  have  employed  the  means.  This  instruction,  perhaps, 
was  too  broad,  as  it  seems  to  imply  that  he  should  have  pro- 
tected the  walls  at  all  hazards,  while  he  was  not  required  to 
guard  against  unusual  and  extraordinary  tempests  and  inevit- 
able accidents  produced  by  the  uncontrollable  action  of  nature. 
If  this  instruction  had  but  required  that  he  should  use  all 
reasonable  and  proper  means  for  the  preservation  of  the  build- 
ing, it  would  have  been  proper,  as  his  undertaking  embraced 
all  but  the  acts  of  God  or  the  public  enemy. 

It  is  again  urged,  that  the  court  erred  in  refusing  appellant's 
fourth  instruction.     It  is  as  follows  : 

"If  the  jury  believe  from  the  evidence,  that  before  the  fall 
of  the  building  in  question,  the  architect  instructed  and  directed 
the  defendant  to  more  securely  brace  the  walls' of  said  building, 
and  that  said  defendant  did  not  so  brace  them,  and  that  if 
defendant  had  so  braced  said  walls  the  building  would  not  have 
fallen,  then  the  plaintiff  is  entitled  to  recover,  and  the  jury 
should  find  accordingly." 

Appellee  had  bound  himself  to  perform  the  work  under  the 
direction  of  Baur,  the  architect  named  and  selected  to  superin- 
tend the  work.  He  was  to  make  estimates,  inspect  materials 
and  direct  the  mode  in  which  the  work  was  to  be  done.     A 
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fair  and  reasonable  construction  of  the  contract  gave  the  archir 
tect,  for  the  security  of  the  parties,  the  right  to  direct  how 
the  building  should  be  braced.  If  the  direction  was  feasible, 
and  appellee  could  have  complied  with  the  direction,  and  thus 
have  saved  the  building,  then  he  undoubtedly  should  have 
complied  with  the  order.  If,  however,  the  injury  was  produced 
by  an  inevitable  accident,  over  which  appellee  had  no  control, 
and  which  would  not  have  been  prevented  by  reasonable  efforts 
to  further  brace  the  walls,  then  he  would  not  have  been  liable. 
But  this  instruction  negatives  the  idea  that  it  was  inevitable, 
as  it  only  declares  that  he  would  be  liable  if  the  building  fell 
for  want  of  such  braces  directed  by  the  architect  to  be  employed. 
This  instruction  was  proper,  and  should  have  been  given. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


The  Town  of  Waltham 

V. 

Jacob   Kemper. 


1.  Municipal  corporations — of  their  liability  to  a  private  action  for 
neglect  of  duty  in  keeping  highways  in  repair.  While  such  corporations  as 
villages,  towns  and  cities,  created  for  their  own  benefit,  are  held  liable  to 
private  actions  for  injuries  resulting  to  individuals  by  reason  of  the  neglect 
of  the  corporate  authorities  to  keep  their  streets,  street  crossings  and  side- 
walks in  repair,  there  is  a  distinction  in  that  regard,  between  that  character 
of  corporations  and  towns  established  by  law  as  civil  divisions  of  a  county, 
merely ;  the  latter  are  not  liable,  either  by  the  common  law,  or  under  any 
statute  in  this  State,  to  a  private  action  for  damages  occasioned  by  the  neg- 
lect of  the  town  authorities  to  keep  their  public  highways  in  repair. 

2.  Former  decisions.  The  case  of  The  Town  of  South  Ottawa  v.  Foster, 
20  111.  296,  so  far  as  it  holds  the  latter  description  of  towns  liable  to  such 
private  actions,  is  overruled. 
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3.  In  respect  to  that  character  of  liability,  there  is  no  difference  between 
the  authorities  of  counties,  and  their  powers  and  duties  in  regard  to  public 
highways,  and  towns  established  by  law  as  civil  divisions  of  counties,  merely, 
and  the  doctrine  of  the  case  of  Hedges  v.  The  County  of  Madison,  1  Gilm. 
567,  declaring  that  counties  are  not  liable  to  such  private  actions,  applies  to 
towns  of  that  description. 


Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Glover,  Cook  &  Campbell  and  Mr.  M.  E.  Hol- 
lister  and  Mr.  A.  J.  Grover,  for  the  appellant. 

Messrs.  Bushnell  &  Avery,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Jacob  Kemper  complained  in  an  action  on  the  case,  against 
the  town  of  Waltham,  in  LaSalle  county,  that  by  reason  of  not 
keeping  in  repair  a  certain  public  highway  in  said  town,  which 
it  was  their  duty  to  keep  in  repair,  his  team,  and  wagon  loaded 
with  goods  and  chattels,  was  unavoidably  mired,  he  using  due 
care,  and  that  in  extricating  his  team  and  himself  from  the 
mire  and  mud,  he  became  wet  and  chilled,  occasioning  sick- 
ness, etc.,  and  he  so  remained  for  a  long  time,  suffering  great 
pain,  and  was  thereby  prevented  from  attending  to  his  ordinary 
business. 

The  plea  was  the  general  issue.  There  was  a  trial  by  jury, 
and  a  verdict  for  the  plaintiff  on  which  the  court  rendered 
judgment,  to  reverse  which  the  town  appeals. 

The  only  question  important  to  be  considered  is  the  liability 
of  the  town. 

The  case  relied  on  by  appellee  to  sustain  the  judgment,  is 
The  Town  of  South  Ottawa  v.  Foster    20  111.  296,     That  case 
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came  before  this  court  by  writ  of  error  to  the  circuit  court  of 
LaSalle  county,  and  various  errors  were  assigned,  the  first  of 
which  was  overruling  the  demurrer  to  the  declaration. 

It  was  an  action  on  the  case,  to  recover  damages  against  the 
town  of  South  Ottawa  for  injuries  resulting  to  a  team  of  horses 
and  wagon  of  the  plaintiff,  by  falling  off  an  embankment  at  the 
end  of  a  bridge  over  Covel  creek,  in  that  town,  on  the  allega- 
tion that  it  was  the  duty  of  the  town  to  keep  the  embankment 
in  repair,  averring  a  neglect  of  that  duty. 

The  cause  was  not  elaborately  argued,  and  the  decision  of 
the  court,  without  as  much  examination  as  should  have  been 
bestowed,  was  based  entirely  on  the  provisions  of  articles  22, 
23  and  24,  of  the  township  organization  law  of  1851,  Scates* 
Comp.  324,  which  we  then  thought,  by  a  fair  construction  of 
their  provisions,  especially  those  of  article  22,  imposed  a  liability 
on  the  town,  which,  on  their  failure  properly  to  discharge,  sub- 
jected the  town  to  an  action  for  damages.  No  reference  or 
allusion  was  made  in  the  argument  to  a  difference  in  this  respect 
between  corporations  created  for  their  own  benefit,  and  the 
inhabitants  of  a  district  invested  by  statute,  in  invitum,  with 
particular  powers,  making  them  corporations  without  their 
consent. 

It  was  argued  in  that  case,  that  the  town  was  a  corporation, 
created  by  statute,  capable  of  suing  and  being  sued ;  that  they 
were  bound  by  statute  to  keep  the  public  highways  in  repair ; 
that  they  had  power  to  levy  taxes  for  such  purpose,  and  for  a 
dereliction  of  such  duty  they  were  liable  in  damages  to  the 
plaintiff.  In  the  consideration  given  that  case,  the  distinction 
was  not  drawn,  which  seems  to  have  been  acknowledged  by 
some  courts,  between  corporations,  such  as  cities,  created  for 
their  own  benefit,  and  towns  established  by  law  as  civil  divis- 
ions of  a  county,  merely,  and  in  which  the  inhabitants  had  no 
agency  or  participation.  The  former  are  held  to  stand  on  the 
same  ground  as  individuals,  and  have  no  exemptions  from  lia- 
bility except  such  as  may  be  given  them  by  their  charters. 
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The  reason  for  the  distinction  is  adverted  to  by  this  court  in 
Browning  v.  The  City  of  Springfield,  17  111.  143,  and  it  is  this : 
that  a  municipality  by  voluntarily  accepting  a  charter,  impli- 
edly contracts  on  their  part  to  perform  all  the  duties  imposed 
on  them,  and  they  are  made  of  perfect  obligation  by  being 
clothed  with  all  the  power  and  authority  necessary  to  their 
full  performance,  and,  in  this  respect,  there  is  no  difference 
between  such  a  corporation  and  a  private  corporation  or  indi- 
vidual, who  had  received  from  the  sovereign  power  a  valuable 
grant  charged  with  conditions.  At  the  common  law,  actions 
are  maintainable  against  such,  but  ever  since  the  case  of  Russell 
et  al.  v.  The  Men  dwelling  in  the  County  of  Devon,  2  Term  R.  671, 
it  has  been  held,  with  but  a  few  exceptional  cases,  that  towns 
or  counties,  though  corporations,  but  existing  as  such  only  for 
the  purposes  of  the  general  political  government  of  the  State, 
are  not  liable  at  the  common  law  to  actions  for  neglect  of  duty, 
and  can  only  be  made  liable  by  statute.  It  was  on  the  autho- 
rity of  this  case,  that  Hedges  v.  The  County  of  Madison,  1  Gilm. 
567,  was  decided.  The  departure  from  the  ruling  in  this  case 
in  South  Ottawa  v.  Foster,  supra,  was  doubtless  owing  to  a  sup- 
posed difference  between  the  authorities  of  towns  and  their 
powers  and  duties  in  regard  to  public  highways,  and  those  of 
counties. 

We  are  satisfied  in  this  respect  there  is  no  difference,  and  the 
case  of  Hedges  v.  The  County  of  Madison  must  be  held  to  apply 
to  towns,  they  being  the  same  kind  of  corporations  as  counties, 
and  created,  in  invitum,  for  certain  political  or  governmental 
purposes,  and  the  former  having  no  greater  power  by  statute 
over  roads  and  bridges  than  the  latter  had. 

That  case  holds  that  the  duties  to  be  performed  by  a  county 
are  for  the  benefit  of  the  public,  intimating  that  the  remedy 
for  neglecting  to  perform  them  must  be  by  public  indictment, 
and  that  no  private  action  by  an  individual  claiming  to  have 
been  injured  by  the  neglect  will  lie,  unless  it  is  given  by 
statute. 
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In  the  case  of  these  quasi  corporations,  made  so  without  their 
consent,  duties  may  be  imposed,  and  their  performance  com- 
pelled under  penalties,  but  the  corporators  who  are  made  such 
nolens  volens,  are  not,  and  can  not  be  considered,  in  the  light  of 
persons  who  have  voluntarily  and  for  a  consideration,  assumed 
obligations  so  as  to  owe  a  duty  to  every  person  interested  in 
the  performance.  Cooley's  Const.  Lim.  247.  Referring  to 
Mower  v.  Leicester,  9  Mass.  250;  Bartlett  v.  Crazier,  17  Johns. 
439  ;  Farnum  v.  Town  of  Concord,  2  N.  H.  392 ;  Adams  v.  Wis- 
casset  Bank,  1  Greenlf.  361 ;  Baxter  v.  Winooski  Turnpike,  22 
Verm.  123,  Eastman  v.  Meredith,  36  N.  H.  284,  and  many 
other  cases,  all  following  the  ruling  in  Russell  v.  The  Men  of 
Devon,  supra. 

The  reason  which  exempts  these  public  bodies  from  liability 
to  private  actions,  based  upon  neglect  to  perform  a  public  duty, 
does  not  apply  to  villages,  boroughs  and  cities,  which  accept 
special  charters  from  the  State.  The  grant  of  the  corporate 
franchise  in  those  cases  is  usually  made  only  at  the  request  of 
the  citizens  to  be  incorporated,  and  it  is  justly  assumed  that  it 
confers  a  valuable  privilege,  and  which  is  held  to  be  a  consid- 
eration for  the  duties  imposed  by  the  charter.  By  those  char- 
ters, larger  powers  of  self  government  are  conferred  than  those 
confided  to  towns  or  counties  ;  larger  privileges  in  the  acquisi- 
tion and  control  of  corporate  property,  and  special  authority  is 
given  them  to  make  use  of  the  public  highways  for  the  special 
and  peculiar  convenience  of  the  citizens  of  the  municipality  in 
various  modes  not  permissible  elsewhere.  These  grants  raise 
an  implied  promise  on  the  part  of  the  corporation  to  perform 
their  corporate  duties,  and  it  enures  to  the  benefit  of  every 
individual  interested  in  its  .performance.     Ibid.  248. 

It  is  upon  this  theory  the  cases  of  Browning  v.  The  City  of 
Springfield,  supra;  City  of  Joliet  v.  Verley,  35  111.  58;  City  of 
Bloomington  v.  Bay,  42  ib.  503  ;  City  of  Springfield  v.  Le  Claire, 
49  ib.  476,  are  sustainable,  and  though  other  courts  of  great 
respectability,  among  them  the  Supreme  Court  of  Michigan, 
by  a  majority  decision,  repudiate  these  considerations,  we  think 
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they  are  founded  in  good  reason,  and  have  received  the  sanc- 
tion of  other  courts  of  the  highest  authority.  The  leading 
English  cases  are  referred  to  in  Browning  v.  The  City  of  Spring- 
field, supra;  Mayor  of  Lynn  v.  Turner,  Cowper,  86  ;  The  Mayor 
and  Burgesses  of  Lyme  Regis  v.  Henley,  3  Barn.  &  Adol.  77, 
(23  Eng.  C.  L.  32) ;  Weet  v.  Brochport,  16  N.  Y.  161 ;  Hutson 
v.  New  York,  9  ib.  163;  Conrad  v.  Trustees  of  Ithica,  16  ib. 
158;  Storrs  v.  City  of  Utica,  17  ib.  104;  Mills  v.  City  of 
Brooklyn,  32  ib.  489 ;  Lee  v.  Village  of  Sandy  Hill,  4  ib.  442 ; 
Meares  v.  Town  of  Wilmington,  9  Ired.  73 ;  Pittsburgh  v.  Grier, 
22  Penn.  54;  Smoot  v.  The  Mayor  of  Wetumpka,  24  Ala.  112, 
and  numerous  other  cases  are  referred  to  by  Mr.  Justice  Coo- 
ley,  in  his  dissenting  opinion  in  the  Michigan  case,  City  of 
Detroit  v.  Blakeby,  2  Alb.  Law  J.  No.  46,  p.  396.  See  also, 
Sutton  et  al.  v.  The  Board  of  Police  of  Carroll  County,  41  Miss. 
236. 

We  are  satisfied,  on  principle  and  authority,  the  town  of 
Waltham  was  not  liable  to  this  action  at  common  law,  and 
none  has  been  given  by  statute.  The  court,  therefore,  should 
have  allowed  the  motion  in  arrest  of  judgment,  the  declaration 
disclosing  no  liability.  It  was  error  to  refuse  the  motion,  and 
for  the  error  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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John  Wilson  et  al.  impleaded,  etc. 

v. 

John  Loomis  et  al. 


1.  Husband  and  wife — property  of  the  latter  under  law  of  1861.  Not- 
withstanding the  act  of  1861,  if  a  married  woman  advance  her  own  separate 
money  and  place  the  same  in  the  hands  of  her  husband  for  the  purpose  of 
carrying  on  any  general  trade,  although  in  the  wife's  name,  and  the  hus- 
band by  his  labor  and  skill  in  that  undertaking  increase  the  funds,  the  entire 
capital  embarked  in  the  enterprise,  together  with  the  increase,  will  not  con- 
stitute the  separate  estate  of  the  wife,  but  will  be  liable  for  the  debts  of  the 
husband. 

2.  Though  as  between  the  husband  and  wife,  if  the  rights  of  no  creditors 
intervene,  the  rule  might  be  different. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Charles  J.  Metzner,  for  the  plaintiffs  in  error. 

Mr.  Eugene  Canfield,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  defendants  in  error  claim  to  have  purchased  the  prop- 
erty in  question  from  Mrs.  Rosette  Roe.  At  the  time  they 
purchased  the  property  there  was  an  execution  in  the  hands 
of  the  sheriff,  issued  on  a  valid  judgment,  in  favor  of  Jonathan 
Abel  and  against  Corn  well  S.  Roe.  Soon  after  the  property 
came  into  the  possession  of  the  defendants,  it  was  seized  and 
taken  out  of  their  possession  by  the  deputy  sheriff,  one  of  the 
plaintiffs  in  error,  by  virtue  of  the  said  execution,  and  there- 
upon the  defendants  in  error  instituted  this  suit  to  recover  the 
possession  of  the  property. 
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The  principal  question  involved  in  this  case  is,  whether  a 
married  woman,  under  the  act  of  1861,  can  engage  in  general 
trade,  with  her  husband  as  the  managing  agent,  contributing 
his  time,  skill  and  labor  to  the  management  of  the  business, 
without  making  the  capital  embarked  in  the  enterprise  and 
the  proceeds  thereof  liable  to  the  husband's  debts. 

The  theory  advanced  by  the  defendants  in  error  is,  that  with 
money  realized  from  the  policy  on  the  life  of  James  E.  Roe, 
whose  life  was  insured  for  her  benefit,  Mrs.  Roe  purchased  a 
stock  of  lumber  at  the  administrator's  sale  of  the  effects  of 
James  E.  Roe,  deceased,  and,  together  with  money  realized 
from  the  sale,  she  formed  a  partnership  with  one  Howell,  for 
the  transaction  of  a  general  business  in  the  lumber  trade, 
and  in  all  such  articles  as  properly  belong  to  that  branch  of 
business.  By  the  terms  of  the  written  contract,  Mrs.  Roe  and 
Howell  were  to  be  equal  partners,  the  business  to  be  conducted 
in  the  name  of  Roe  &  Howell,  and  Cornwell  S.  Roe,  the  hus- 
band, was  to  give  his  personal  attention  to  the  business  of  the 
firm  without  charge  to  the  firm.  The  business  was  conducted 
in  the  firm  name  of  Roe  &  Howell,  and  was  continued  through 
a  series  of  years  and  was  quite  profitable.  It  is  in  evidence 
that  during  all  the  time  of  the  existence  of  the  firm,  C.  S. 
Roe  gave  the  business  his  personal  attention ;  what  compensa- 
tion, if  any,  he  received  for  his  services,  the  evidence  does  not 
disclose. 

After  the  firm  of  Roe  &  Howell  was  dissolved,  and  Howell 
retired,  the  business  was  continued  for  a  short  time  in  the 
name  of  "  C.  S.  Roe,  Agent."  The  property  now  in  contro- 
versy seems  to  have  been  the  remnant  of  the  lumber  left  from 
the  business  of  Roe  &  Howell.  The  stock  originally  put  into 
the  firm  was  all  sold  long  before  this  controversy  arose,  except 
perhaps  a  small  office  building  and  some  little  furniture  now 
in  dispute.  The  property  was  sold  to  the  defendants  in  error 
for  a  valuable  consideration,  and  soon  after  it  went  into  their 
possession,  it  was  levied  on  under  the  execution  issued  on  the 
judgment  against  Cornwell  S.  Roe. 
23 — 55th  III. 
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The  business  of  the  firm  of  Roe  &  Howell,  so  far  as  Mrs. 
Roe's  interests  were  concerned,  was  attended  to  and  conducted 
solely  by  her  husband.  She  never  gave  it  any  personal  attention. 
He  was  diligent  and  constant  in  his  attention  to  the  business, 
and  so  far  as  the  public  could  know,  it  was  his  business,  except 
that  it  was  conducted  in  the  name  of  the  wife.  The  fact  that 
the  wife  was  the  partner  seems  to  have  been  generally  known. 
The  trade  must  have  been  very  profitable,  for,  on  the  dissolu- 
tion of  the  firm  of  Roe  &  Howell,  there  was  found  to  be  due 
Mrs.  Roe,  as  her  share  of  the  proceeds  of  the  business,  some 
$6000  to  $8000.  In  addition  to  this,  the  family  must  have 
used  the  means  received  from  the  business  for  their  mainte- 
nance, as  it  does  not  appear  from  the  evidence  that  they  had 
any  other  source  of  income. 

If  it  be  conceded  that  the  money  that  constituted  the  capital 
at  the  beginning  of  the  trade  was  the  separate  estate  of  Mrs. 
Roe,  would  that  fact  entitle  her  to  appropriate  to  herself,  as 
separate  estate,  the  fruits  of  her  husband's  labors  through  a 
series  of  years,  in  a  trade,  which,  by  his  skill  and  industry,  he 
had  rendered  most  profitable,  to  the  exclusion  of  his  creditors  ? 
If  she  could  thus  appropriate  the  results  of  the  husband's  labor, 
industry  and  skill,  to  herself,  as  separate  estate,  for  a  number 
of  years,  no  reason  is  perceived  why  she  could  not  do  it  for  an 
entire  life  time.  In  the  event  that  the  wife  had  sufficient  sepa- 
rate estate  with  which  to  engage  in  the  business  of  a  general 
trade,  she  might  be  able  to  conduct  it  from  year  to  year,  until, 
by  the  labor  and  skill  of  the  husband  they  would  amass  a  for- 
tune, and  if  the  proceeds  of  that  trade  belonged  exclusively  to 
the  wife,  as  her  separate  estate,  the  creditors  of  the  husband 
would  be  without  remedy.  It  was  certainly  never  contem- 
plated by  the  legislature  that  any  such  results  would  follow 
from  the  act  of  1861.  A  man's  labor  and  skill  in  any  trade 
or  branch  of  business  is  most  valuable  capital,  and  it  is  as 
unlawful  for  him  to  appropriate  the  results  of  that  labor  and 
skill  to  the  exclusive  use  of  the  wife,  as  her  separate  property, 
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as  it  would  be  to  thus  appropriate  his  money  to  the  detriment 
of  his  creditors.  It  is  a  man's  first  duty  to  provide  a  sufficient 
support  for  his  wife  and  family,  and  when  that  is  accomplished 
he  has  no  legal  or  moral  right  to  divert  the  surplus  earnings 
arising  from  his  skill  and  labor  to  any  other  purpose  than 
the  payment  of  his  just  debts,  if  he  owes  any.  It  is  manifest 
in  this  case  that  the  lumber  trade  in  which  the  firm  of  Roe  & 
Howell  was  engaged,  was  rendered  profitable  by  the  skill  and 
labor  of  the  husband,  and  the  increase  from  that  labor  and 
skill  bestowed  in  the  conduct  of  the  business,  lawfully  belonged 
to  him  and  not  the  wife.  If  there  were  no  creditors  whose 
rights  would  be  affected,  of  course  he  could  work  for  whomso- 
ever he  pleased,  and  give  any  direction  he  chose  to  the  results 
of  that  labor.  It  is  seldom,  however,  that  we  find  men  work- 
ing exclusively  for  and  carrying  on  the  business  of  a  general 
trade  in  the  name  of  the  wife,  when  there  are  no  debts,  the 
payment  of  which  it  is  desirable  to  avoid.  The  rule  is,  that 
if  the  wife  advance  her  own  separate  money,  and  place  the 
same  in  the  hands  of  her  husband  for  the  purpose  of  carrying 
on  any  general  trade,  and  the  husband,  by  his  labor  and  skill 
in  that  undertaking,  increase  the  funds,  the  entire  capital 
embarked  in  the  enterprise,  together  with  the  increase,  will 
not  constitute  the  separate  estate  of  the  wife,  but  will  be  liable 
for  the  debts  of  the  husband.  As  between  the  husband  and 
wife,  if  the  rights  of  no  creditors  intervene,  the  rule  might  be 
different. 

Cases  of  a  kindred  character  have  frequently  been  before 
this  court,  and  in  all  of  them  a  uniform  construction  has  been 
given  to  the  statute  of  1861  in  relation  to  the  separate  prop- 
erty of  married  women.  It  was,  no  doubt,  the  intention  of  the 
legislature,  that  that  act  should  have  a  liberal  construction, 
but  it  must  not  be  so  construed  as  to  permit  unworthy  men 
under  its  cover  to  perpetrate  gross  frauds  on  the  rights  of  their 
creditors.  For  all  legitimate  purposes  it  has  been  construed 
liberally,    for   the   protection   of  the  just   rights  of  married 


356  Wilson  et  al.  v.  Loomis  et  al.  [Sept.  T., 

Opinion  of  the  Court. 

women,  in  the  use  and  enjoyment  of  their  separate  estate. 
Farther  than  this  we  are  unwilling  to  extend  its  meaning. 

The  first  case  bearing  directly  on  this  question,  in  which  the 
statute  of  1861  received  a  construction,  is  Brownett  v.  Dixon, 
37  111.  198.  In  that  case,  Mrs.  Gray,  with  certain  notes, 
alleged  to  have  been  given  to  her  by  her  brother-in-law,  pur- 
chased a  billiard  saloon  and  furniture,  and  placed  her  husband 
in  the  use  and  control  of  it.  The  billiard  tables  were  sub- 
sequently levied  upon  under  an  execution,  issued  on  a  judg- 
ment against  the  husband.  It  was  held,  that  the  property  was 
liable  to  the  execution,  and  that  in  equity  and  in  justice  the 
profits  of  the  saloon  belonged  to  the  husband,  and  were  liable 
for  his  debts. 

The  case  of  Worhnan  v.  Price,  47  111.  22,  is  in  some  respects 
similar  to  the  present  one.  It  was  claimed  that  Mrs.  Price 
furnished  the  money  out  of  her  separate  funds  with  which 
to  engage  in  the  business  of  buying  and  selling  stock,  in  part- 
nership with  one  Johnson,  and  that  her  husband  was  to,  and 
did,  attend  to  the  business  for  her.  The  property  so  purchased 
with  the  funds  of  the  wife  was  levied  on  under  an  execution 
issued  on  a  judgment  against  the  husband,  and  it  was  held  to 
be  liable  for  his  debts.  In  commenting  upon  the  case  of 
Brownett  v.  Dixon,  supra,  the  court  say  :  "  We  did  not  say,  nor 
expect  to  be  understood  as  saying,  that  she  could  make  him 
her  agent  for  the  purpose  of  engaging  in  trade  to  be  managed 
by  him,  and  to  which  all  his  time  and  energy  might  be  devoted, 
and  that  the  property  embarked  in  such  trade  and  its  profits 
would  be  beyond  the  reach  of  his  creditors.  Such  is  not  the 
law." 

In  Elijah  v.  Taylor,  37  111.  249,  it  was  held  that  if  the  hus- 
band, by  his  personal  labor,  raise  a  crop  upon  the  lands  of  his 
wife,  it  would  be  liable  for  his  debts. 

The  case  of  Dean  v.  Bailey,  50  111.  481,  is  in  entire  harmony 
with  the  views  here  expressed,  and  the  rule  laid  down  in 
Wortman  v.  Price,  supra,  was  adhered  to. 
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If  it  be  conceded  that  the  money  originally  invested  in  the 
lumber  business  was  the  separate  estate  of  Mrs.  Roe,  it  must, 
nevertheless,  from  the  rule  in  Wortman  v.  Price,  be  regarded  as 
loaned  to  the  husband.  The  capital  originally  invested  in  the. 
trade  was  increased  by  the  labor  of  the  husband,  and  then  rein- 
vested, and  so  on  until  it  had  increased  three  or  four  fold,  and 
the  property  thus  acquired  by  the  labor  and  energy  of  the 
husband  must  be  held  liable  for  his  debts.  A  married  woman 
cannot  engage  in  a  general  trade  or  business,  with  her  husband 
as  the  managing  agent,  to  which  he  must  devote  his  whole 
time  and  energy,  and  yet  all  his  earnings  be  beyond  the  reach 
of  his  creditors.  This  would  be  a  perversion  of  the  principles 
of  the  law  of  1861,  from  the  beneficent  purposes  designed  by 
the  legislature  in  its  enactment. 

The  views  here  expressed  will  dispose  of  all  the  objections 
taken  to  the  giving  and  refusing  of  instructions  at  the  trial, 
and  on  another  trial  the  court  will  make  the  instructions 
conform  to  the  principles  announced  in  this  opinion. 

For  the  reasons  indicated,  the  judgment  in  the  circuit  court 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  H.  Dunham  et  al. 

v. 
The  City   of   Chicago. 


1.  Assignment  of  error — order  of  court  below  prescribing  conditions  of 
appeal.  The  decision  of  an  inferior  court  prescribing,  after  judgment,  the 
conditions  on  which  an  appeal  will  be  allowed  to  this  court,  is  not  such  a 
ruling  as  can,  by  itself,  be  reviewed  upon  error,  because  it  is  not  such  an 
order  as  is  capable  of  either  a  reversal  or  affirmance. 
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2.  Evidence — production  of  public  records.  Public  records,  in  the  cus- 
tody of  public  officers  acting  under  statutory  duties,  do'  not  come  within  the 
principle  of  the  rule  in  regard  to  the  production  of  paper  evidence  in  the 
possession  or  under  the  control  of  the  opposite  party. 

3.  Though,  the  courts  have  the  power  to  compel  the  custodian  of  records 
and  public  documents  to  produce  them  in  court  for  inspection,  and  to  be 
used  as  evidence  when  material  and  necessary.  And  whenever  it  is  clearly 
made  to  appear,  in  a  proper  manner,  that  their  production  is  necessary  and 
material  for  the  support  of  either  a  cause  of  action  or  defense,  or  the  pro- 
motion of  public  justice,  the  power  should  be  exercised. 

4.  But  where  its  exercise  is  not  so  shown  to  be  necessary,  for  the  reason 
that  certified  copies  could  be  obtained  and  received  in  evidence,  and  answer 
as  well  as  the  originals,  or  when  the  proof  upon  which  the  application  is 
based  attempts  to  show  that  the  originals  have  been  tampered  with  and 
falsified,  but  fails  to  show  how  the  rights  of  the  moving  party  are  affected 
by  any  such  acts,  and  the  court  can  not  see  from  the  facts  stated  that  his 
rights  were  in  any  manner  affected  thereby,  then,  in  either  case,  in  the 
exercise  of  a  legal  discretion,  the  court  may,  from  considerations  of  public 
convenience  and  safety,  properly  refuse  to  require  their  production. 

5.  Amendment  of  certificate  of  publication  of  tax  collector's  notice.  Where 
the  certificate  of  publication  of  the  collector's  notice  of  his  intended  appli- 
cation for  judgment  for  taxes  is  deficient,  the  same  may  be  amended  by 
order  of  the  court,  upon  notice  being  given  to  the  opposite  party,  even 
after  judgment,  provided  it  is  done  at  the  same  term  at  which  the  judgment 
was  rendered. 

6.  Record  of  court  below — of  the  convening  order,  as  presented  by  an 
additional  record.  Upon  an  appeal  to  this  court,  objection  being  made  that 
the  record  contained  no  placita,  or  convening  order  of  the  court,  an  addi- 
tional record,  however,  filed  in  the  case  having  a  placitum,  although  there 
was  none  to  the  record  as  originally  filed,  that  attached  to  the  additional 
record  was  regarded  as  belonging  to  the  whole  record,  and  cured  the  defect. 

7.  Taxation — of  the  rule  of  uniformity — omission  to  assess  all  the  property 
subject  to  assessment.  While  a  statute,  which,  in  terms  or  by  necessary 
implication,  authorizes  the  omission  from  taxation  for  corporate  purposes, 
of  real  or  personal  property  within  the  limits  of  a  municipal  corporation, 
so  as  to  destroy  the  uniformity  in  respect  to  persons  and  property  within 
the  jurisdiction  thereof,  required  by  the  fifth  section  of  the  ninth  article  of 
the  constitution  of  1848,  would  be  void,  yet  such  omissions  by  ministerial 
officers,  as  where  the  assessor  fails  to  list  and  assess  all  property  subject  to 
taxation,  whether  made  wilfully  or  from  carelessness,  can  not  be  taken 
advantage  of  to  defeat  a  recovery  for  taxes  against  property  which  has  been 
assessed.  Such  officers  may  make  themselves  amenable  to  the  law  for  mis- 
conduct in  office,  but  can  not  thus  stop  the  wheels  of  government. 
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Writ  of  Error  to  the  Superior  Court  of  Chicago  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Mr.  Edward  Koby,  for  the  plaintiffs  in  error. 

Mr.  M.  F.  Title y,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  superior  court  of  Chicago,  to 
bring  up  the  record  in  this  case,  which  by  the  charter  of  said 
city  is  styled  "  a  suit  for  taxes." 

The  first  point  urged,  (although  it  is  scarcely  credible  that 
it  could  have  been  seriously  relied  upon  by  the  counsel  for  the 
plaintiffs  in  error)  is,  that  after  the  judgment  was  rendered 
against  the  property  of  plaintiffs  in  error  and  others,  the  object- 
ors prayed  an  appeal  to  this  court,  and  proposed  in  such  prayer 
to  give  a  bond,  with  security  to  be  approved  by  the  court,  in  a 
penalty  sufficient  to  cover  all  costs,  interest  and  damages ;  that 
the  court  decided  that  no  appeal  could  be  allowed,  except  upon 
giving  bond  in  a  penal  sum  equal  to  the  amount  of  the  judg- 
ment appealed  from,  and  in  a  sum  in  addition  thereto,  sufficient 
to  cover  all  costs,  interest  and  damages. 

The  matter  involved  in  this  point  arose  after  judgment.  It 
is  not  such  a  ruling,  as  can,  by  itself,  be  reviewed  upon  error, 
because  it  is  not  such  an  order  as  is  capable  of  either  a  reversal 
or  affirmance.  The  parties  made  a  proposition  to  the  court,  in 
reference  to  an  appeal,  which  the  court  did  not  see  fit  to  accept. 
And  to  say,  that  because  the  court,  after  judgment,  prescribed 
conditions  for  an  appeal,  which  might  have  been  more  onerous 
than  the  law  really  required,  (but  as  to  this  we  express  no  opin- 
ion,) the  judgment  itself  should  therefore  be  reversed,  is  a 
proposition  that  has  not  the  semblance  of  even  speciousness, 
for  its  support. 
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The  second  objection  which  we  notice  is,  that  the  court  below 
erred  in  refusing  a  rule  upon  appellee  to  produce  the  books 
and  documents  mentioned  in  an  affidavit  filed,  and  upon  which 
the  rule  was  asked. 

These  books  and  documents  were  public  records,  in  the  cus- 
tody of  public  officers,  acting  under  statutory  duties,  and  there- 
fore do  not  come  within  the  principle  of  the  rule  in  regard  to 
the  production  of  paper  evidence  in  the  possession  or  under  the 
control  of  the  opposite  party. 

The  court  undoubtedly  has  the  power  to  compel  the  custo- 
dian of  records  and  public  documents  to  produce  them  in  court 
for  inspection,  and  to  be  used  as  evidence  when  material  and 
necessary,  and  whenever  it  is  made  clearly  to  appear,  in  a  proper 
manner,  that  their  production  is  necessary  and  material  for  the 
support  of  either  a  cause  of  action  or  defense,  or  the  promotion 
of  public  justice,  the  power  should  be  exercised.  But  where 
its  exercise  is  not  so  shown  to  be  necessary,  for  the  reason  that 
certified  copies  could  be  obtained,  and  received  in  evidence, 
and  answer  as  well  as  the  originals,  or  when  the  proof  upon 
which  the  application  is  based  attempts  to  show  that  the  origi- 
nals have  been  tampered  with  and  falsified,  but  fails  to  show 
how  the  rights  of  the  moving  party  are  affected  by  any  such 
acts,  and  the  court  cannot  see  from  the  facts  stated,  that  his 
rights  were  in  any  manner  affected,  then,  in  either  case,  in  the 
exercise  of  a  legal  discretion,  the  court  may,  from  considerations 
of  public  convenience  and  safety,  properly  refuse  to  require 
their  production.  The  affidavit  in  question  fails  to  show,  either 
by  direct  statements,  or  facts  and  circumstances  from  which  it 
can  be  inferred,  that  any  acts  of  tampering  with  these  docu- 
ments in  any  manner  affected  the  rights  of  plaintiffs  in  error  in 
this  case. 

The  third  objection  deemed  worthy  of  notice,  is,  that  one  of 
the  certificates  of  publication  was  improperly  amended  after 
the  rendition  of  judgment,  and  the  fourth,  that  the  record  con- 
tains no  placita,  or  convening  order  of  the  court. 


1870.]  Dunham  et  al.  v.  City  of  Chicago.  361 

Opinion  of  the  Court. 

The  additional  record  filed  in  this  case  has  a  placitum. 
Although  there  was  none  to  the  record  as  originally  filed,  that 
attached  to  the  additional  record  will  be  deemed  as  belonging 
to  the  whole  record,  and  cures  the  defect.  It  states  the  con- 
vening of  the  court  on  the  seventh  day  of  March,  1870,  for  the 
March  term,  and  the  presence  of  the  judges  and  other  officers 
of  the  court,  and  the  additional  record  shows  that  on  the  second 
day  of  April,  1870,  that  being  one  of  the  days  of  the  said 
March  term,  the  amendment  of  the  certificate  was  made  by 
order  of  the  court.  Such  amendment  may,  upon  notice  to  the 
opposite  party,  be  made  after  the  rendition  of  the  judgment, 
if  done  at  the  same  term,  as  in  this  case.  Coughran  v.  Gutcheus, 
18  111.  390. 

Again,  it  is  urged  that  the  whole  tax  is  void,  because  the 
assessors  failed  to  list  and  assess  personal  property  subject  to 
taxation,  and  that  the  court  erred  in  excluding  evidence  offered 
and  tending  to  sustain  this  position.  That  a  statute,  which,  in 
terms  or  by  necessary  implication,  authorized  the  omission  of 
real  or  personal  property  in  the  city,  so  as  to  destroy  the  uni- 
formity in  respect  to  persons  and  property  within  the  jurisdic- 
tion of  the  city,  required  by  the  fifth  section  of  the  ninth  article 
of  the  constitution  of  1848,  would  be  void,  there  can  be  no 
doubt.  But  the  position  that  it  lies  with  ministerial  officers  to 
defeat  the  collection  of  taxes  by  such  omissions,  whether  made 
wilfully  or  from  carelessness,  is  not  tenable.  Such  officers  may 
make  themselves  amenable  to  the  law,  for  misconduct  in  office, 
but  can  not  thus  stop  the  wheels  of  government.  Schojield  v. 
Watkins,  22  111.  66 ;  Merritt  v.  Farris,  ib.  303. 

The  position  that  there  were  no  assessors  in  the  city  of  Chi- 
cago, either  de  jure  or  de  facto,  in  the  year  mentioned,  is  wholly 
without  foundation,  as  are  various  others  pressed  upon  our 
attention. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Ellen  Walter 

v. 

Clarissa  Klock  et  al. 


1.  Tuust  in  respect  to  lands — by  parol — statute  of  frauds.  Where  a  pur- 
chaser of  lands  under  a  decree  of  foreclosure  of  a  mortgage,  took  the  title 
in  bis  own  name,  and  gave  his  note  for  the  purchase  money,  it  was  held,  an 
express  trust  could  not  arise  in  favor  of  one  who  held  the  equity  of  redemp- 
tion, on  a  parol  agreement  between  the  latter  and  the  purchaser,  made  at 
the  time  or  prior  to  the  sale,  that  the  purchaser  should  make  the  purchase 
and  hold  the  title  for  the  benefit  of,  and  in  trust  for,  such  owner  of  the 
equity  of  redemption,  and  as  a  security  for  the  advances  made  by  the  pur- 
chaser. Such  a  trust,  resting  merely  in  parol,  is  within  the  statute  of 
frauds. 

2.  No  subsequent  arrangement,  made  after  the  purchase,  nor  any  parol 
agreement  existing  before,  nor  parol  declaration  at  the  time  that  a  purchase 
is  made,  for  the  benefit  of  some  other  person,  will  raise  a  trust  in  favor  of 
the  latter,  in  the  absence  of  any  other  fraud  than  that  which  arises  from 
the  violation  of  the  purchaser's  parol  promise,  where  he  takes  the  title  in 
his  own  name,  and  pays  the  consideration  out  of  his  own  funds. 

3.  Resulting  trust — whether  it  arises.  Nor  was  there  a  resulting 
trust  in  the  case  of  the  purchase  under  the  foreclosure,  because  that  can  only 
arise  when  the  consideration,  or  some  aliquot  part  thereof,  was  furnished 
by  the  party  in  whose  favor  the  trust  is  claimed,  as  a  part  of  the  original 
transaction. 

4.  After  the  legal  title  has  vested,  and  there  is  no  proof  of  fraud,  a  result- 
ing trust  can  not  be  raised  in  favor  of  a  third  party,  who  may  pay  the 
unpaid  purchase  money;  and  where  the  purchaser  gives  his  note  for  the 
purchase  price,  that  is  equivalent  to  the  payment  of  the  money. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Chief  Justice,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below, 
by  Ellen  Walter,  to  enforce  the  execution  of  an  alleged  trust. 
The  complainant  was  the  owner  of  the  premises  in  controversy, 
subject  to  two  mortgages,  one  to  Joseph  Peacock,  for  $2700, 
and  the  other  to  David  Sears,  Jr.  which  was  assigned  to  the 


1870.]  Walter  v.  Klock  et  al  363 

Opinion  of  the  Court. 

city  of  Chicago,  for  $3300.     The  remaining  facts  are  presented 
in  the  opinion  of  the  court. 

Mr.  Grant  Goodrich  and  Mr.  Sidney  Smith,  for  the 
appellant. 

Messrs.  Miller,  VanArman  &  Lewis,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court  : 

In  1866,  upon  a  bill  brought  to  foreclose  a  mortgage  on  the 
premises  in  controversy,  wherein  Joseph  Peacock  was  com- 
plainant, and  James  H.  Cochrane,  Philander  Hickox,  Ellen 
Walter  and  the  city  of  Chicago,  were  defendants,  a  decree  was 
rendered  ordering  a  sale.  In  compliance  with  the  decree  a  sale 
was  had,  and  Duncan  McCollutn  was  the  purchaser,  for  $6000, 
the  amount  of  the  mortgages.  He  received  a  deed  and  had 
it  recorded. 

McCollum  died  February  28,  1867,  having,  before  his  death, 
executed  the  following  paper : 

"  Having  purchased  and  become  sole  owner,  title  fully 
invested  in  me,  to  following  described  property,  to-wit :  the 
east  half  of  the  west  half  of  lot  l,(one,)  block  28,  (twenty-eight,) 
original  town  of  Chicago.  Now,  in  consideration  often  dollars, 
to  me  in  hand  paid,  and  in  consideration  of  $6000,  to  be  here- 
after paid,  as  herein  mentioned,  I  now  sell,  and  agree  to  deliver 
deed  of  said  above  described  property,  to  Solon  Nickerson,  or 
assignee,  on  their  payment  to  me,  within  thirty  days,  of  $3300, 
and  remaining  $2700  in  sixty  days  from  date  hereof.  My  deed 
to  be  a  special  warranty,  calling  for  no  other  title  than  such  as 
I  procured  at  master's  sale,  May  8,  1866.  Signed  this  four- 
teenth day  of  October,  1866. 

"  D.  McCollum." 

The  property  described  therein  is  the  same  purchased  by 
McCollum  at  the  sale,  and  now  in  contest. 
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Mrs.  Walter  filed  this  bill  against  Peacock  and  the  widow 
and  heirs  of  McCollum,  and  prayed  for  a  conveyance.  Pending 
the  suit,  Mrs.  McCollum  married  one  Klock,  and  hence  her 
name  as  it  now  appears  in  the  record. 

The  bill  avers  that  at  the  time  of  foreclosure,  the  complain- 
ant was  the  owner  of  the  equity  of  redemption  ;  that  McCollum 
and  Peacock  executed  their  joint  note  for  $3300,  which  was 
discounted  at  bank,  and  out  of  the  proceeds  the  mortgage  held 
by  the  city  was  paid ;  that  Peacock  took  up  the  note  when  due, 
and  that  McCollum  paid  no  part  of  the  $6000,  except  $700, 
which  he  received  from  the  rents  of  the  property. 

It  was  further  averred  that  McCollum  purchased  at  the 
request  of  complainant,  with  the  understanding  that  he  should 
take  the  title  in  trust  for  her,  and  hold  it  as  security  for  any 
sum  he  might  advance. 

Peacock  was  paid  between  $6000  and  $7000  by  complainant. 

The  statute  of  frauds  was  interposed  as  a  defense,  and  the 
court  below  dismissed  the  bill. 

There  is  no  dispute  of  the  facts  that  McCollum  purchased 
the  property  at  open  sale  ;  a  deed  was  executed  to  him,  which 
was  duly  recorded ;  he,  as  principal,  and  Peacock,  as  security, 
gave  a  note  for  $3300,  which  was  discounted,  and  the  proceeds 
applied  towards  the  satisfaction  of  the  decree ;  that  he  received 
the  rents,  and  had  an  agent  superintending  the  property  for 
him ;  and  that  six  months  after  the  sale,  with  the  knowledge 
and  approbation,  and  by  the  direction  of  complainant's  agent 
and  brother,  he  executed  the  writing  to  Nickerson,  claiming 
the  sole  ownership  of  the  property,  and  agreeing  to  sell  and 
convey  the  same  upon  the  payment  of  $6000. 

Can  the  title,  thus  acquired  and  acknowledged,  be  set  aside 
by  parol  proof?  Can  his  heirs  be  divested  of  title  without  the 
payment  of  the  money  stipulated  in  the  written  agreement  ? 

If  Peacock  has  paid  the  note,  or  if  any  part  of  the  purchase 
money  is  still  due  to  him,  the  estate  of  McCollum  is  liable 
therefor.  The  note  was  never  surrendered  to  McCollum  in  his 
life  time,   or  to  his  personal  representatives  since  his  death. 
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Hence,  upon  the  facts  presented,  it  would  be  the  most  glaring 
fraud  to  deprive  his  heirs  of  both  money  and  property. 

Appellant  claims  that  McCollum  was  her  agent;  purchased 
for  her  benefit ;  and  that  it  would  operate  as  a  fraud  upon  her 
to  permit  his  heirs  to  enjoy  the  purchase,  which  should  enure 
to  her  ;  and  that  the  statute  of  frauds  has  no  application. 

The  parol  proof  is,  that  McCollum  purchased  by  request,  and 
for  the  benefit  of,  Mrs.  Walter.  She  paid  nothing  at  the  time. 
He  involved  himself  to  the  amount  of  $6000.  He  perpetrated 
no  fraud  upon  her  ;  he  sustained  no  fiduciary  relation  to  her, 
by  means  of  which  he  acquired  the  title.  The  evident  inten- 
tion was  that  McCollum  should  buy  the  property,  and  the  title 
should  be  perfected  in  him.  But  what  was  his  offence  ?  If 
any,  nothing  more  than  the  breach  of  his  parol  promise.  In 
Perry  v.  McHenry,  13  111.  227,  this  court  held  that  "  no  subse- 
quent arrangement,  made  after  the  purchase,  nor  any  parol 
agreement  existing  before,  nor  parol  declaration  at  the  time 
that  a  purchase  is  made  for  the  benefit  of  some  other  person, 
will  raise  a  trust  in  such  other  person's  favor,  in  the  absence 
of  any  other  fraud  than  that  which  arises  from  the  violation  of 
the  purchaser's  parol  promise,  where  he  takes  the  title  in  his 
own  name,  and  pays  the  consideration  out  of  his  own  funds." 
In  this  case  the  title  was  taken  in  the  name  of  McCollum ;  he 
promised  to  pay  the  money,  and  executed  his  note,  which  is 
still  outstanding  against  his  estate. 

The  cases  of  Switzer  v.  Sidles,  3  Gilm.  529,  Dennis  v.  McCagg, 
32  111.  429,  and  Eeigard  v.  McNeil,  38  111.  400,  are  not  in  point. 
If  this  bill  had  been  filed  for  the  purpose  of  compelling  a  con- 
veyance under  the  contract  with  Nickerson,  and  had  tendered 
the  $6000,  there  would  have  been  some  analogy.  Instead  of 
this,  the  money  is  paid  to  Peacock,  who  clings  to  McCollum's 
note.  He  is  dead,  but  his  children  should  be  protected  from 
this  apparent  attempt  to  hold  them  responsible  for  the  debt, 
after  the  consideration  has  been  taken  from  them. 

Was  there  a  resulting  trust  ?  We  think  not.  This  can  only 
arise  when  the  consideration,  or  some  aliquot  part  thereof,  was 


366  •        Walter  v.  Klock  et  al.  [Sept.  T., 

Opinion  of  the  Court. 

furnished  as  a  part  of  the  original  transaction.  After  the  legal 
title  has  vested,  and  there  is  no  proof  of  fraud,  a  resulting  trust 
cannot  be  raised  in  favor  of  a  third  party,  who  may  pay  the 
unpaid  purchase  money.  McCollum,  at  the  time  of  or  soon 
after  the  sale,  did  what  was  equivalent  to  the  payment  of  money. 
The  complainant,  at  the  time  of  the  purchase,  supplied  no 
portion  of  the  funds.  Alexander  v.  Tarns,  13  111.  223;  Perry  v. 
MeHenry,  ib.  227 ;  BoUford  v.  Burr,  2  Johns.  Ch.  405. 

The  alleged  trust  is  clearly  within  the  language  of  the  statute 
of  frauds.  In  Hill  on  Trustees,  p.  151,  it  is  said,  "  where  a 
person,  by  means  of  his  promises,  or  otherwise  by  his  general 
conduct,  prevents  the  execution  of  a  deed  or  will  in  favor  of  a 
third  party,  with  a  view  to  his  own  benefit,  that  is  clearly 
within  the  first  head  of  frauds,  as  distinguished  by  Lord 
Hardwicke,  viz :  that  arising  from  facts  or  circumstances  of 
imposition ;  and  the  'person  so  acting  will  be  decreed  to  be  a 
trustee  for  the  injured  party  to  the  extent  of  the  interest  of 
which  he  has  thus  been  defrauded." 

The  proof  must  show  that  the  person  sought  to  be  established 
trustee  by  parol,  was  guilty  of  some  fraud  or  imposition,  which 
procured  the  deed,  or  prevented  the  accomplishment  of  the 
object  in  some  other  mode.  The  mere  refusal  to  comply  with 
a  parol  agreement  does  not  constitute  such  fraud.  1  Story  Eq. 
Jur.  sec.  256 ;'  Lantry  v.  Lantry,  51  111.  458. 

In  this  case  there  is  no  proof,  whatever,  that  McCollum 
uttered  a  word  to  influence  the  complainant,  or  that  by  his 
conduct  he  improperly  procured  the  conveyance  to  himself. 

The  decree  of  the  superior  court  is  affirmed. 

Decree  affirmed 

In  this  opinion  Justices  Breese,  Scott  and  Sheldon  do 
not  concur. 
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Chicago,  Burlington  &  Quincy  Bailroad  Co. 

V. 

Ferdinand  Stumps,  by  his  next  friend. 


1.  Evidence — positive  and  negative  testimony — of  their  respective  weight. 
In  an  action  against  a  railroad  company  to  recover  for  injuries  alleged  to 
have  resulted  from  negligence  on  the  part  of  the  servants  of  the  company 
in  respect  to  ringing  the  bell  on  the  engine,  positive  evidence  as  to  that  fact 
is  entitled  to  more  weight  than  negative  evidence  in  relation  to  it. 

2.  Negligence  in  railroads — what  constitutes.  A  train  consisting  of 
thirteen  empty  freight  cars  was  being  pushed  b}r  an  engine  along  the  track 
on  one  of  the  streets  in  the  city  of  Chicago,  at  the  rate  of  about  four  miles 
an  hour;  there  was  a  man  stationed  on  the  head  car  for  the  purpose  of 
watching  ahead,  and  another  on  the  rear  car  to  repeat  signals  from  the 
former  to  the  engineer,  and  while  the  men  were  attending  to  their  duty  in 
those  respects,  the  train  being  in  motion,  a  bo}^  about  seven  years  of  age 
undertook  to  climb  up  on  one  of  the  cars,  and,  losing  his  hold,  fell  under  the 
cars  and  was  seriously  hurt.  In  an  action  against  the  company,  it  was  7ield, 
there  was  no  negligence  on  their  part  in  the  management  of  the  train  •  it 
was  not  incumbent  on  the  company,  under  such  circumstances,  to  place  a 
guard  on  every  car,  to  keep  persons  off. 

3.  While  a  railroad  company  is  held  to  a  very  high  degree  of  care  and 
diligence  in  operating  its  road  through  the  public  streets  of  a  city,  yet  the 
care  and  caution  in  this  respect  are  required  to  be  exercised  in  reference  to 
the  proper  uses  of  the  streets  as  a  thoroughfare  for  travel,  rather  than  to 
safety  of  persons  in  wrongfully  getting  on  their  cars  when  running. 

4.  The  duty  imposed  upon  the  company  does  not  require  them  to  use 
every  absolutely  necessary  precaution  to  avoid  injury  to  individuals,  or  to 
have  employed  any  particular  means  which  it  may  appear,  after  an  accident 
has  occurred,  would  have  avoided  it;  but  they  are  only  required  to  use 
every  reasonable  precaution,  such  as  would  have  been  adopted  by  a  very 
prudent  person,  prior  to  the  accident. 

5.  New  trial — verdict  against  the  evidence — credibility  of  witnesses. 
While  it  is  the  peculiar  province  of  a  jury  to  judge  of  the  credibility  of  wit- 
nesses, still,  they  have  not  an  arbitrary  discretion  in  this  respect;  they  can 
not,  wilfully,  nor  from  mere  caprice,  disregard  the  testimony  of  an  unim- 
peached  witness.  They  must  exercise  their  judgment,  in  regard  to  the 
credit  which  should  be  given  a  witness,  not  their  will,  merely.  In  this 
respect,  the  action  of  a  jury  is  subject  to  revision  in  the  appellate  court. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellants. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  the  appellee,  a 
boy  of  about  the  age  of  seven  years,  for  the  recovery  of  damages 
for  personal  injuries  sustained  by  him  upon  the  track  of  the 
appellants,  upon  Brown  street,  in  the  city  of  Chicago,  on  the 
seventeenth  of  April,  1869. 

It  appears  from  the  testimony  that  the  train  of  the  appellants 
started  from  Centre  avenue,  with  some  thirteen  cars,  to  take 
them  to  the  docks  of  the  company,  on  Twenty-second  street,  to 
load  with  lumber,  with  the  cars  ahead  of  the  engine,  that  is,  the 
engine  was  pushing  the  train,  and  after  they  turned  the  curve  at 
Brown  street,  and  when  near  and  a  few  feet  north  of  its  inter- 
section with  Walsh  street,  the  appellee  was  run  over,  and  both 
of  his  legs  were  crushed  below  the  knee.  At  the  time  the 
accident  occurred,  the  appellee,  together  with  Henry  Mous,  a 
lad  of  about  twelve  years  of  age,  and  Herman  Mous,  nine  years 
of  age,  were  going  to  the  planing  mill,  on  twenty-second  street, 
for  shavings,  and  had  with  them  bags,  and  when  upon  Brown 
street,  and  just  north  of  its  intersection  with  Walsh  street,  the 
appellee  was,  in  some  manner,  thrown  under  the  train,  and 
received  the  injuries  complained  of. 

There  is  some  conflict  in  the  testimony,  as  to  whether  the 
appellee,  at  the  time,  was  attempting  to  climb  upon  the  ladder 
of  a  detached  car  standing  upon  the  track  ahead  of  the 
approaching  train,  or  whether  he  was  attempting  to  climb  upon 
the  ladder  of  one  of  the  cars  of  the  train  in  motion. 
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The  only  testimony  of  the  appellee  on  this  point,  is  that  of 
Henry  Mo  us,  one  of  the  boys  who  was  with  the  appellee  at  the 
time  of  the  accident,  who  says : 

There  was  a  single  car  on  the  track,  and  Ferdinand  put 
his  bag  on  the  steps  of  the  car.  The  steps  were  iron,  and  go 
up  the  corner  of  the  car.  The  train  knocked  against  the  car, 
and  he  let  go.  A  fireman  hit  him  on  the  leg  with  a  piece  of 
coal,  and  he  rolled  under  the  car;  is  certain  there  was  a  car 
standing  there  on  the  track,  by  itself;  that  he  put  his  bag  on 
the  car  and  stood  on  the  steps,  but  did  not  get  on  to  the  ladder 
of  the  car ;  that  he  saw  the  cars  coming  three  blocks  north, 
just  after  the  appellee  put  his  bag  on  the  steps  of  the  car  ;  that 
when  the  train  struck  the  car  the  appellee  walked  along  and 
tried  to  take  off  the  bag,  but  the  engineer  threw  a  stone  and 
hit  him,  and  he  let  go  the  bag,  and  there  were  some  stones 
there,  and  he  rolled  under  the  wheels ;  that  he  was  run  over 
after  the  car  was  struck  by  the  first  car  in  the  train ;  that  the 
appellee  was  on  the  north  end  of  the  car  that  stood  still;  that 
the  car  upon  which  appellee  was  climbing,  was  not  attached  to 
the  balance  of  the  train,  and  was  empty ;  that  at  the  time  the 
train  struck  the  car  he  was  about  ten  steps  from  the  appellee, 
upon  the  street. 

In  opposition  to  this,  we  have,  on  the  part  of  the  appellants, 
the  testimony  of  the  following  four  witnesses : 

John  H.  Quirk  says :  "  I  am  a  switchman ;  remember  the 
accident ;  the  train  was  going  south,  with  the  engine  upon  the 
north  end  of  it,  pushing  it.  I  stood  on  the  head  car,  on  the 
south  car  of  the  train,  watching  to  see  that  all  was  right,  ahead 
of  the  train.  There  were  no  cars  on  the  track  after  we  turned 
the  curve  and  entered  Brown  street,  down  to  the  switch  below. 
I  looked  ahead  as  we  turned  the  curve,  to  see  what  was  on  the 
track,  because  I  wanted  to  go  upon  the  switch  ;  struck  no  car  on 
Brown  street,  up  to  where  we  stopped.  There  was  no  car  ahead 
of  the  one  I  was  on;  saw  no  boy  there;  there  was  none  on 
the  track  ahead  of  this  train  ;  there  may  have  been  some  along- 
side of  the  track.  From  the  curve  up  to  where  we  stopped,  I 
24 — 55th  III. 
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was  watching  ahead.  There  was  no  detached  car  ahead  upon 
the  track ;  it  was  the  main  track,  and  no  place  to  leave  cars ; 
there  are  never  any  left  there.  I  know  there  was  no  car  ahead 
of  this  train  on  Brown  street,  and  we  struck  no  car  from  the 
time  we  left  Centre  avenue  till  we  got  down  to  the  dock.  The 
cars  of  the  train  were  all  coupled  together,  and  to  the  engine 
and  tender,  and  I  stood  on  the  south  car,  which  was  the  head 
car  of  the  train." 

Jacob  K.  Groff,  the  fireman,  says :  He  remembers  the  acci- 
dent; that  as  they  went  around  the  curve  at  Brown  street  the 
engineer  shut  off,  and  reversed  his  engine,  and  he  went  out  and 
put  tallow  upon  the  valves,  and  came  back  and  stepped  to  the 
side  of  the  engine,  and  looked  out  and  saw  a  little  boy  hanging 
upon  the  ladder  of  the  car,  and  saw  him  break  his  hold  and 
fall  under  the  car ;  that  he  immediately  told  the  engineer,  who 
reversed  his  engine  and  checked  the  train  as  soon  as  possible; 
that  the  boy  was  on  the  third  car  from  the  engine,  on  the  ladder, 
on  the  west  side  of  the  car,  and  on  the  north  end  of  it ;  that  he 
broke  his  hold  and  fell  under  the  car ;  that  there  were  thirteen 
cars  in  the  train  ;  that  he  went  out  to  put  tallow  on  the  valves, 
went  out  on  his  side  of  the  engine,  crossed  over  on  the  running 
board,  and  came  around  to  put  tallow  on  the  engineer's  side ; 
that  when  he  got  back  he  put  his  tallow  pot  away  and  stepped 
upon  the  west  side  of  the  engine  and  looked  ahead,  and  saw 
this  boy  hanging  upon  the  third  car  from  the  engine,  upon  the 
ladder.  After  he  broke  his  hold  and  fell  down  off  the  ladder 
of  the  car,  there  were  two  wheels  passed  over  him.  Witness 
looked  out  just  in  time  to  see  the  boy  hanging  on  the  lower 
round  of  the  third  car.  He  had  his  feet  in  the  steps  under  the 
bottom  of  the  car,  because  -he  was  not  tall  enough  to  reach  the 
second  one.  They  did  not  strike  any  car  or  other  object  after 
they  started  from  Centre  avenue,  until  they  stopped ;  if  they 
had  they  would  have  felt  it  on  the  engine. 

Charles  Williams,  the  bell  boy,  says :  "  I  did  not  see  the 
boy  on  the  train  before  it  stopped,  for  I  was  on  the  opposite 
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side  of  the  engine  ;  did  not  notice  the  train  strike  any  object 
after  we  left  the  curve ;  I  could  have  told  if  it  had  struck  the 
car  or  other  object;  it  would  have  stopped  her  a  little — jerked 
her.     It  did  not  strike  any  object  after  it  left  the  curve. " 

Charles  Lake,  the  engineer,  says  :  "  We  started  from  Centre 
avenue,  where  we  got  twelve  or  thirteen  cars,  and  as  we  went 
around  the  curve  I  shut  off,  and  the  fireman  went  out  and  oiled 
the  valves ;  I  was  going  slow ;  two  or  three  boys  tried  to  get 
on  the  train  and  ride.  There  was  a  switchman  on  the  head  of 
the  train  and  on  the  back  next  to  the  engine,  to  give  me  sig- 
nals. The  switch  was  wrong  and  we  had  to  stop  and  turn  it, 
to  go  into  Twenty-second  street.  I  was  watching  the  switch- 
man, and  did  not  see  the  boy  slip  off;  first  saw  him  hanging 
hold  of  the  car  a  little  this  side  of  Luke  street,  between  Luke 
and  Walsh  streets;  saw  him  on  the  car,  and  saw  another  run 
and  jump  on  the  car  at  the  same  time;  did  not  see  him  fall ; 
he  had  hold  of  the  third  or  fourth  car  from  the  engine.  The 
boy  was  between  Luke  and  Walsh  streets  when  we  stopped, 
right  back  of  the  tender.  I  should  have  known  if  the  train 
had  run  against  anything,  but  it  did  not ;  there  would  have 
been  a  severe  shock.  If  it  had  run  against  the  car  with  suffi- 
cient force  to  send  it  ten  or  fifteen  feet,  it  would  have  fetched 
the  engine  up  so  that  a  man  would  have  felt  it.  I  saw  the 
track  ahead  when  I  came  around  the  curve  ;  I  looked  ahead 
and  could  see  nothing  on  the  track  to  the  dock,  the  end  of  the 
track.  Running  an  engine  at  the  rate  of  three  miles  an  hour, 
with  a  train  of  thirteen  cars,  and  striking  a  car  standing  upon 
the  track,  would  produce  an  effect ;  it  would  not  be  a  great 
effect,  but  one  that  you  could  feel  on  the  engine.  I  was  look- 
ing out  on  the  west  side  of  the  engine ;  my  head  was  out  of  the 
side  window ;  saw  the  boy  playing  and  jumping  on  the  cars ; 
had  seen  boys  jump  on  the  train  every  day ;  tried  to  keep  them 
off,  but  could  not;  they  started  to  jump  on  this  side  of  Luke 
street,  one  block  from  Walsh  street,  and  continued  to  jump  on 
till  the  fireman  told  me  something  had  happened ;  had  my  head 
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out  of  the  window  all  the  time  till  after  the  accident  happened, 
and  there  was  nothing  on  the  track  ahead ;  was  running  three 
or  four  miles  an  hour  at  the  time  the  accident  occurred,  very 
slow,  because  the  switch  was  wrong,  and  we  wanted  the  switch- 
man to  go  ahead  and  turn  it  so  we  could  go  into  the  Twenty- 
second  street  lumber  yard." 

The  claim  of  the  plaintiff  is,  that  the  servants  of  this  com- 
pany were  guilty  of  gross  negligence,  in  that  they  did  not  see  a 
car  standing  upon  its  track  ahead  of  the  train,  and  that  they  ran 
against  it  with  force,  without  coming  to  an  entire  halt.  But, 
according  to  the  above  testimony  of  the  appellants'  witnesses, 
there  was  no  car  standing  upon  the  track  ahead  of  the  train, 
and  it  did  not  run  against  any  car. 

It  is  improbable  that  there  was  a  car  standing  upon  the  track 
at  that  point,  as  there  was  but  one  track,  and  no  side  switches 
or  turn  outs  any  where  near  there,  and  there  was  no  occasion 
for  leaving  a  car  in  that  situation  at  that  point,  and  there  are 
never  any  left  there,  according  to  the  testimony. 

Besides,  Henry  Mous  locates  the  stationary  car  about  twenty 
steps  north  of  Walsh  street,  and  then  says  that  the  train  went 
up  to  Walsh  street  after  it  struck  the  car,  and  stopped  right  at 
Walsh  street,  the  south  end  of  it,  and  that  the  detached  car, 
after  it  was  struck  by  the  train,  went  about  five  feet  beyond 
Walsh  street.  This  would  carry  the  train  forward,  after  it 
struck  the  car,  about  three  car  lengths,  which  was  about  the 
distance  the  train  moved  after  the  engineer  reversed  his  engine, 
according  to  the  testimony  of  the  appellants'  witnesses ;  and 
when  the  train  stopped,  all  the  witnesses  agree  that  it  left  the 
appellee  opposite  the  tender  attached  to  the  rear  of  the  engine, 
where  he  lay  at  the  time  the  train  stopped. 

Had  the  supposed  car  stood,  and  the  boy  been  injured  about 
twenty  steps  north  of  Walsh  street,  it  would  be  necessary  to 
move  the  train  forward  the  distance  of  the  length  of  thirteen 
cars,  in  order  to  have  placed  it  in  the  situation  it  was,  with 
reference  to  the  appellee  at  the  time  the  train  stopped.     This 
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would  have  carried  the  end  of  the  train  some  four  hundred 
feet  south  of  Walsh  street,  and  beyond  the  street  next  south  of 
it.  The  whole  testimony  is  irreconcilable  with  the  statement, 
that  the  appellee  was  attempting  to  get  upon  a  detached  car 
standing  ahead  of  the  train  at  the  time  he  received  the  injuries, 
but  it  is  entirely  consistent  with  the  fact  that  at  that  time  he 
was  attempting  to  climb  upon  the  third  car  ahead  of  the  loco- 
motive, in  the  moving  train. 

The  plaintiff's  testimony  upon  that  point  was  of  quite  an 
unreliable  character.  The  witness  swears  first,  that  the  fireman 
threw  a  piece  of  coal  and  hit  the  plaintiff;  then  again,  he  says 
that  the  engineer  threw  a  stone,  which  struck  the  plaintiff. 
He  is  not  only  contradicted  in  this  respect  by  both  the  fireman 
and  engineer,  but  the  engineer  says  the  train  was  about  two 
blocks  long ;  it  was  composed  of  twelve  or  thirteen  cars,  twenty- 
five  or  thirty  feet  long.  The  improbability  of  the  performance 
of  such  a  feat,  of  throwing  an  object  that  distance  and  hitting 
the  plaintiff,  detracts  much  from  the  credibility  of  the  witness. 

We  can  come  to  no  other  conclusion,  from  the  whole  testi- 
mony, than  that  the  appellee,  at  the  time  of  his  injury,  was 
attempting  to  climb  upon  the  ladder  of  one  of  the  cars  of  the 
train  in  motion,  and  not  of  a  detached  car  standing  upon  the 
track  ahead  of  the  approaching  train,  and  that  the  railway 
company  are  not  chargeable  with  any  negligence  in  running 
against  such  a  car. 

Nor  can  we  perceive,  from  the  testimony,  that  the  servants 
of  the  railway  company,  in  any  other  respect,  or  the  company 
itself,  were  guilty  of  culpable  negligence  in  the  management 
of  the  train.  As  to  the  ringing  of  the  bell,  it  is  true,  the  wit- 
ness, Henry  Mous,  testifies  that  it  was  not  rung,  but  the  wit- 
ness, Williams,  whose  express  and  sole  employment  on  the 
train  was  to  ring  the  bell,  testifies  that  he  rang  it  continuously 
from  the  time  of  leaving  Centre  avenue  to  the  occurrence  of 
the  accident.  The  engineer  and  fireman  both  testify  positively 
to  the  same.     Positive  evidence  as  to  that  fact  is  entitled  to 
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more  weight  than  negative  evidence  in  relation  to  it..  C.  &  R. 
I.  R.  R.  Co.  v.  Sill,  19  111.  500;  C.  &.  A.  R.  R.  Co.  v.  Gretzner, 
46  111.  75. 

The  train  was  running  very  slowly,  about  four  miles  an  hour, 
it  would  seem.  There  were  three  men  on  the  look  out, — Quirk 
on  the  head  car,  the  man  "Bob"  on  the  rear  car,  and  the  engineer. 
Quirk  stood  on  the  head  car  of  the  train  while  passing  .down 
Brown  street,  for  the  purpose  of  watching  ahead,  to  guard 
against  accident;  the  man  "Bob,"  stood  on  the  rear  car,  next  to 
the  locomotive,  to  repeat  any  signal  that  might  be  made  by 
Quirk  to  the  engineer,  and  the  men  appear  to  have  all  been 
attending  to  their  duty  in  this  respect  at  the  time  the  accident 
occurred. 

If  these  facts  do  not  show  proper  care  and  caution  in  the 
management  of  this  train,  it  is  hard  to  see  what  more  could 
have  been  done,  except  placing  a  guard  upon  every  car,  to  keep 
persons  off.  And  the  argument  for  the  appellee  seems  to  go 
the  length  of  assuming  that  position — that  it  was  the  duty 
of  the  company  to  have  employed  such  a  guard ;  that  it  should 
have  exercised  every  precaution  within  its  power  to  have  pre- 
vented this  particular  accident. 

The  appellants  are  not  responsible  for  causing  this  accident, 
merely,  but  only  for  negligence,  in  causing  it ;  and  negligence 
is  the  omission  of  the  means  reasonably  necessary,  not  abso- 
lutely necessary,  to  avoid  injury  to  others. 

It  is  true  that,  a  railroad  company  is  held  to  the  exercise  of 
a  very  high  degree  of  care  and  diligence  in  operating  its  road 
through  the  public  streets  of  a  city,  but  the  care  and  caution  in 
this  respect  are  required  to  be  exercised  in  reference  to  the 
proper  uses  of  the  street  as  a  thoroughfare  of  travel,  rather 
than  to  the  safety  of  persons  in  wrongfully  getting  on  their 
cars  when  running. 

When  an  accident  has  once  occurred,  because  it  is  seen,  after 
the  event,  that  the  use  of  a  particular  precaution  would  have 
effectually  prevented  it,  that  does  not  show  that  it  was  the  duty 
of  the  appellants,  beforehand,  to  have  adopted  that  precaution. 
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The  duty  was  to  have  used  every  reasonable  precaution,  and 
not  every  absolutely  necessary  precaution,  to  avoid  injury  to 
individuals. 

The  question  is,  rather,  what  would  have  been  the  course  of 
a  very  prudent  person,  prior  to  the  accident ;  whether  he  would 
have  thought  exposure  to  injury  from  such  a  cause,  such  a 
probable  source  of  danger  as  to  have  required  the  adoption  of 
any  further  precautions  and  safeguards  than  those  used,  to  pro- 
tect against  it.  City  of  Chicago  v.  Starr,  42  111.  174;  C  &  A. 
R.  R.  Co.  v.  McLaughlin,  47  111.  265. 

The  decision  of  this  case,  it  is  true,  involves  the  question  of 
the  credibility  of  witnesses,  and  the  jury  are  peculiarly  the 
j  udges  of  that  question ;  still  they  have  not  an  arbitrary  discre- 
tion in  this  respect. 

This  court  has  said  that  a  jury  cannot,  wilfully,  nor  from  mere 
caprice,  disregard  the  testimony  of  an  unimpeached  witness ; 
that  while  they  may  judge  of  the  credibility  of  a  witness,  they 
must  exercise  their  judgment  while  doing  so,  and  not  their  will, 
merely.  Robertson  v.  Dodge,  28  111.  161 ;  C.  &  A.  R.  R.  Co. 
v.  Gretzner,  supra. 

The  great  preponderance  of  the  testimony  is  in  favor  of  the 
defendants,  and  we  are  of  opinion  the  jury  decided  manifestly 
against  the  weight  of  evidence,  in  finding  the  defendants  guilty 
of  negligence,  and  the  court  should  have  set  aside  the  verdict, 
on  the  motion  of  the  defendants. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Benjamin  L.  T.  Bourland,  use,  etc. 

V. 

Horace  E.  Kipp  et  al. 


1.  Scike  facias — to  foreclose  a  mortgage — where  the  debt  has  been  o 
The  assignment  of  a  note  secured  by  mortgage  does  not  prevent  a  foreclo- 
sure by  scire  facias  in  the  name  of  the  mortgagee  for  use  of  the  assignee, 
the  proceeding  being  upon  the  record  of  the  mortgage  and  not  upon  the 
note.* 

2.  So  in  such  a  proceeding  in  the  name  of  the  mortgagee  for  the  use  of 
his  assignee,  a  plea  alleging  the  assignment  and  transfer  of  the  note  and 
mortgage  to  such  assignee  before  the  issuing  of  the  writ  is  not  availing  as  a 
plea  in  bar. 

Appeal  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  a  scire  facias  to  foreclose  a  mortgage  executed  by 
Horace  R.  Kipp  and  E.  D.  Davison,  in  favor  of  Benjamin  L. 
T.  Bourland,  to  secure  the  payment  to  him  of  two  certain  prom- 
issory notes.  Defendants,  in  their  second  plea,  set  up  as  a 
defense  "  that  at  the  time  of  making  the  notes  and  mortgage 
in  the  sci.fa.  mentioned,  and  before  the  issuing  of  the  writ,  the 
said  Bourland  assigned  and  transferred  the  said  notes  and 
mortgage  to  one  A.  B.  Kipp,"  for  whose  use,  in  the  name  of 
Bourland,  this  proceeding  was  instituted.  To  this  plea  a 
demurrer  was  interposed,  which  was  sustained  by  the  court. 
Defendants  abiding  by  their  plea,  final  judgment  was  entered 
on  the  sci.  fa.  from  which  this  appeal  is  prosecuted. 

Messrs.  Burns  &  Barnes,  for  the  appellants. 

Messrs.  Bangs  &  Shaw  and  Mr.  M.  L.  Newell,  for  the 
appellee. 

*See  also  Camp  et  ux.  v.  Small,  etc.  44  111.  37. 


1870.]  Fox  v.  Turtle.  377 

Syllabus. 

Per  Curiam  : — We  can  perceive  no  error  in  this  record. 
The  scire  facias  was  sued  out  upon  the  record  of  the  mortgage, 
and  not  upon  the  notes,  consequently  the  second  plea  was  no 
answer  to  the  action,  and  the  demurrer  to  it  was  properly  sus- 
tained. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Ambrose  Fox 

V. 

William  Turtle. 


1  Tax  title — of  the  acts  of  the  collector.  It  was  held,  in  Morrill  v. 
Swartz,  39  111.  108,  under  the  thirty-third  section  of  the  act  concerning  the 
public  revenue,  the  report  required  to  be  filed  by  the  collector,  of  the  delin- 
quent lands,  or  town  lots,  must  substantially  follow  the  form  required  by 
the  statute,  or  no  title  will  pass  at  the  tax  sale. 

2.  Same — report  of  collector,  when  insufficient.  So  where  the  report  of 
the  collector  simply  shows  the  total  amount  of  taxes  due,  without  specifying 
whether  the  delinquent  tax  was  clue  to  the  State  or  county,  such  an  error 
is  fatal,  and  the  purchaser  at  the  tax  sale  can  acquire  no  title. 

3.  Same — certificate  of  publication.  Where  a  party  claimed  title  to  a  lot 
of  ground  in  the  city  of  Chicago,  under  a  sale  for  taxes  assessed  by  the 
city,  the  certificate  of  publication  of  the  collector's  notice  of  his  intended 
application  for  judgment  being  signed  in  the  name  of  the  publisher  by  a 
third  person,  the  authority  of  such  third  person  to  so  use  the  name  of  the 
publisher  not  appearing,  was  held  insufficient  and  the  tax  title  defective. 

4.  But  it  seems,  that  in  case  a  newspaper  were  published  by  a  firm  or  by 
a  corporation,  the  certificate  of  one  of  the  partners,  or  of  an  officer  of  the 
corporation,  the  same  showing  the  official  connection  of  the  person  making 
it  with  the  newspaper,  might  be  regarded  as  sufficient. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 
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This  was  an  action  of  ejectment,  commenced  by  Turtle  against 
Fox,  to  recover  lot  16,  in  block  1,  in  Carpenter's  addition  to 
the  city  of  Chicago.  The  plaintiff  claimed  title  through  two 
tax  deeds  to  said  premises — one  dated  July  19,  1860,  made 
and  executed  by  John  Gray,  sheriff  of  Cook  county,  to  Allen 
C.  Lewis,  and  the  other  dated  October  21,  1861,  made  and 
executed  by  the  city  of  Chicago  to  the  said  Lewis,  and  the 
question  is,  as  to  the  validity  of  the  tax  title.  The  appellant 
objects  to  the  title  derived  through  the  deed  from  the  sheriff, 
that  the  collector's  report  of  delinquent  lands  failed  to  show 
what  portion  of  the  taxes  he  had  been  unable  to  collect,  for 
the  non-payment  of  which  the  premises  were  sold,  were  State, 
and  what  portion  were  county  taxes,  the  report  giving  simply 
the  total  amount  of  taxes.  The  question  arising  under  the 
city  tax  title  is  presented  in  the  opinion  of  the  court. 

Messrs.  Walkee  &  Dextee,  for  the  appellant. 

Messrs.  Stoey  &  King  and  Mr.  Edwaed  Roby,  for  the 
appellee. 

Mr.  Chief  Justice  Laweence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  in  which  the  plaintiff 
claimed  under  two  sales  for  non-payment  of  taxes,  one  by  the 
sheriff  of  Cook  county  for  non-payment  of  State  and  county 
taxes  for  the  year  1857  ;  the  other  by  the  collector  of  the  city 
of  Chicago  for  non-payment  of  taxes  due  the  city  for  the  year 
1858.  The  title  claimed  under  the  sheriff's  sale  is  open  to  the 
same  objection  that  was  held  fatal  in  the  case  of  Morrill  v. 
Swartz,  39  111.  108,  and  it  is  unnecessary  to  consider  the  other 
objections. 

The  city  tax  title  is  defective  in  this  respect :  The  certifi- 
cate that  the  collector's  notice  of  his  intended  application  for 
judgment  had  been  published  for  the  time  required  by  the 
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statute,  by  means  of  which  the  court  acquired  its  jurisdiction, 
is  signed,  "  John  Wentworth,  publisher,  by  Reed."  The  stat- 
ute requires  the  certificate  of  publication  to  be  signed  by  the 
publisher  or  printer.  This  certificate  does  not  purport  to  be 
given  by  the  publisher,  but  by  another  person  who  uses  his 
name,  and  his  authority  to  do  so  does  not  appear.  While,  in 
case  a  newspaper  were  published  by  a  firm  or  by  a  corporation, 
we  might  accept  the  certificate  of  one  of  the  partners,  or  of 
an  officer  of  the  corporation,  when  the  certificate  showed  the 
official  connection  of  the  person  making  it  with  the  newspa- 
per, yet,  in  this  case,  we  have  nothing  upon  which  to  base  a 
presumption  in  favor  of  the  certificate.  Who  the  person  call 
ing  himself  Reed  was,  or  by  what  authority  he  gave  this  cer- 
tificate, does  not  appear. 

The  plaintiff  showed  no  title,  and  should  not  have  recov- 
ered. The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Illinois  Central  Railroad  Company 

v. 

Minnie  Baches,  Administratrix. 


1.  Negligence — in  railroads — mode  of  switching  cars.  A  railroad  com- 
pany, in  transferring  two  empty  platform  coal  cars  from  the  main  to  a  side 
track,  employed  the  mode  known  as  the  "running"  or  "flying  switch," 
which  is  done  by  attaching  the  cars  designed  to  be  thrown  upon  the  side 
track  to  the  engine,  when  the  train  is  put  in  motion  running  toward  the 
switch,  and  before  it  is  reached,  and  when  sufficient  momentum  to  answer 
the  purpose  has  been  acquired,  the  engine  is  detached  and  run  ahead  of 
the  train,  and  after  it  passes,  the  switch  is  changed,  and  the  cars  thus 
detached,  by  the  momentum  thus  acquired,  are  carried  along  the  side  track 
to  the  point  intended,  it  was  held,  in  thus  switching  their  cars  in  a  populous 
part  of  a  city  of  ten  or  twelve  thousand  inhabitants,  crossing  a  traveled 
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street  and  along  an  alley  used  by  the  public,  the  cars  thrown  upon  the  side 
track  having  a  momentum  which  carried  them  at  the  rate  of  five  miles  an 
hour,  the  company  were  guilty  of  a  high  degree  of  negligence,  and  of 
which  the  fact  that  signals  of  alarm  were  given  from  the  engine  employed 
in  the  sAvitching,  intended  for  a  person  crossing  the  side  track,  who  was 
injured  by  the  cars,  would  not  excuse  them. 

2.  And  it  was  gross  negligence  on  the  part  of  the  brakeman  on  the 
train  not  to  be  at  the  brakes  to  respond  to  the  signal  of  "down  brakes," 
given  by  the  engineer,  or  being  there,  in  failing  to  put  on  the  brakes.  As 
the  company  had  adopted  such  dangerous  mode  of  switching,  it  was  impera- 
tive that  the  brakeman  should  have  been  so  situated  as  to  see  in  front  of 
his  train,  and  to  have  had  full  command  of  it,  so  as  to  have  guarded,  as  far 
as  possible,  against  inflicting  injury. 

3.  Contributory  and  comparative  negligence.  In  an  action  against  a 
railroad  company  to  recover  for  the  death  of  a  person  occasioned  by  the 
alleged  negligence  of  the  defendants,  an  instruction  which  directed  the 
jury,  that  in  case  they  believed,  from  the  evidence,  that  both  the  deceased 
and  the  agents  and  servants  of  the  company  were  guilty  of  gross  negli- 
gence contributing  to  the  injury,  they  should  find  for  the  defendants,  was 
7ield,  to  be  proper,  as  embodying  a  correct  legal  proposition — that  where 
both  parties  are  guilty  of  gross  negligence,  as  a  general  rule,  liable,  it  may 
be,  to  some  exceptions,  the  plaintiff  can  not  recover — and  it  was  error  for 
the  court  to  modify  it,  no  circumstances  appearing  in  the  evidence  that 
called  for  or  upon  which  to  base  the  modification. 

4.  Although  the  deceased  in  such  case  was  guilty  of  negligence  con- 
tributing to  the  injury,  yet,  if  the  defendants  were  guilty  of  a  higher 
degree  of  negligence,  with  which,  when  compared,  that  of  the  deceased 
was  greatly  disproportionate  or  slight,  the  plaintiff  might  still  recover.  But 
if  the  negligence  of  deceased  was  equal  to  that  of  defendants,  a  recovery 
can  not  be  had.  Being  the  duty  of  the  former  to  use  prudence  and  care, 
if  he  failed  to  do  so,  and  was  guilty  of  negligence,  to  authorize  a  recovery, 
the  negligence  of  the  defendants  must  be  clearly  and  largely  in  excess. 

5.  Every  person  of  ordinary  intelligence  is  bound  to  know  that  a  rail- 
road crossing  over  a  public  highway,  where  cars  are  frequently  passing,  is 
a  place  of  more  than  ordinary  danger,  and  should  use,  at  such  place, 
greater  precaution  to  avoid  injury  than  at  a  place  of  less  hazard.  While 
all  persons  have  a  right  to  cross  a  railroad  track  at  its  intersection  with  a 
public  highway,  it  is  their  duty  to  do  so  with  all  reasonable  dispatch,  and 
it  would  be  negligence  in  an  intelligent  person  to  be  on  the  track  of  a  rail- 
way constantly  used,  unless  for  the  purpose  of  crossing  the  same. 

6.  If  a  person  travel  along  a  railroad  track  where  cars  are  frequently 
passing,  even  for  the  purpose  of  crossing  a  public  highway,  unless  the 
highway  is  so  obstructed  as  to  render  it  necessar}'  to  follow  the  railroad 
track,  he  is  guilty  of  such  negligence  as  will  prevent  a  recovery  for  any 
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injury  lie  may  receive,  unless  there  is  a  higher  degree  of  negligence  con- 
tributing to  the  injury  on  the  part  of  the  employees  of  the  road. 

7.  Damages — death  resulting  from  negligence.  In  an  action  under  the 
statute  to  recover  for  the  death  of  a  person  caused  by  the  wrongful  act, 
neglect  or  default  of  the  defendant,  the  only  question  to  be  determined  in 
estimating  the  damages,  is  the  pecuniary  loss  resulting  from  his  death  to 
the  widow  and  next  of  kin  of  such  deceased  person.  The  feelings  of  the 
widow  and  next  of  kin,  their  wealth  or  poverty,  or  any  other  fact  than  the 
pecuniary  injury,  can  not  be  considered  in  assessing  the  damages.  The  fact 
that  the  widow  is  deformed  and  disabled  can,  in  no  wise,  increase  or  dimin- 
ish the  amount  of  damages  she  may  be  entitled  to  recover. 

8.  Same — in  estimating  measure  of  for  pecuniary  loss.  In  such  case  the 
support  the  widow  would  have  been  likely  to  receive  from  her  husband, 
had  he  not  been  killed,  is  a  proper  and  the  controling  element  to  be  consid- 
ered by  the  jury  in  arriving  at  the  measure  of  compensation  for  the  pecu- 
niary  loss  sustained. 

Appeal  from  the  Circuit  Court  of  Lee  county ;    the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  M.  Bailey  and  Mr.  B.  C.  Cook,  for  the  appellants. 

Mr.  H.  C.  Hyde  and  Messrs.  Eustace,  Barge  &  Dixon, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  the  widow,  as  the  administratrix, 
of  Jacob  Baches,  deceased,  against  appellants,  to  recover  dam- 
ages for  causing  his  death.  The  venue  was  changed  from 
Stephenson  county,  where  the  suit  was  commenced,  to  Lee 
county.  At  the*  December  term,  1869,  a  trial  was  had  by  a 
jury,  resulting  in  a  verdict  for  $4000  against  appellants,  upon 
which  a  judgment  was  rendered,  after  overruling  a  motion  for 
a  new  trial,  and  the  record  is  brought  to  this  court,  and  vari- 
ous errors  assigned. 
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It  appears  that  deceased  received  the  injuries  complained  of 
and  from  which  he  died,  about  the  fourteenth  of  March,  1869, 
by  being  run  upon  by  the  cars  on  appellants'  road,  under  the 
management  and  control  of  their  servants,  on  a  turn  out  track 
in  the  city  of  Freeport,  known  as  "  Manny's  switch  track." 
He  died  of  the  injuries  thus  received  the  same  evening,  leav- 
ing a  widow  and  an  infant  child  surviving  him.  It  appears 
appellee  is  administratrix  of  his  estate. 

The  Manny  switch  track  connects  with  appellants'  main 
track,  and  they  run  nearly  parallel  from  the  point  of  inter- 
section to  the  south  side  of  Jackson  street,  a  distance  from 
the  point  of  intersection  of  238  feet,  being  but  fifteen  feet 
apart  from  centre  to  centre  at  that  point,  the  course  of 
both  tracks  from  their  junction  being  northwesterly.  The 
switch,  after  crossing  Jackson  street,  which  is  sixty-six  feet 
wide,  curves  rapidly  to  the  south,  and  passes  up  an  alley  six- 
teen feet  wide,  between  Jackson  and  Spring  streets,  till  it 
intersects  with  Adams  street,  where  it  terminates.  The  switch 
was  built  by  the  citizens  of  Freeport,  but  afterwards  passed 
into  the  hands  of  Manny  &  Pattison.  It  appears  from  the 
evidence  that  this  alley  was  used  by  the  citizens  to  pass  up  and 
down,  and  that  Jackson  street  was  used  for  the  same  purpose, 
and  in  crossing  from  one  side  to  the  other. 

On  the  evening  of  the  injury,  deceased,  in  company  with 
Strata,  in  coming  from  their  work,  on  entering  the  city,  and  as 
they  were  in  the  act  of  crossing  the  main  track  on  the  culvert, 
was  stopped  by  a  train  going  southward,  the  engine  pushing 
before  it  two  empty  platform  coal  cars.  After  the  engine  had 
passed,  deceased  and  Strata  crossed  the  track,  and  passing  on 
the  Manny  track,  walked  ajong  the  same  into  Jackson  street, 
as  appellee  contends,  and  deceased  was  there  overtaken  and 
killed  by  the  two  coal  cars,  sent  thither  by  what  is  called  a 
running  switch. 

Appellants  insist,  that  deceased  was  on  the  railroad  track 
south  of  the  street  when  he  was  struck,  and  hence  was  at  a 
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place  where  he  had  no  right  to  be  when  he  received  the  injury, 
while  appellee  insists,  that  the  evidence  shows  that  he  was  in 
the  street,  and  where  he  had  an  undoubted  right  to  travel, 
when  the  injury  was  inflicted.  On  this  question  the  evidence 
is  conflicting,  and  as  the  case  must  be  passed  upon  by  another 
jury,  we  deem  it  proper  that  we  should  not  comment  upon  it, 
but  leave  it  to  be  considered  by  the  jury,  unbiased  by  our 
opinion  of  its  weight. 

It  appears  that  after  being  struck,  deceased  was  dragged  by 
the  cars  to  the  north  side  of  the  street.  The  engine  driver, 
who  was  passing  up  the  main  track,  on  seeing  the  cars  approach- 
ing deceased,  sounded  the  whistle  for  brakes,  but  the  brakeman 
on  the  coal  cars  did  not  check  them  up  so  as  to  save  deceased 
from  the  injury. 

It  is,  no  doubt,  necessary  for  railroad  companies  to  trans- 
fer their  cars  from  one  track  to  another,  so  as  to  reach  ware- 
houses to  receive  and  discharge  freight  and  to  make  up  trains. 
There  are  various  modes  in  use  by  which  such  transfers  are 
made,  and  observation  teaches  that  some  are  safe,  while  oth- 
ers are  hazardous  to  life,  in  cities  and  thoroughfares.  The 
mode  usually  employed  is  to  draw  or  push  them  by  an  engine, 
to  which  they  are  attached,  and  being  thus  constantly  and 
entirely  under  the  control  of  the  engine  driver,  who  has 
at  his  command  well  known  signals  to  give  warning  of  imme- 
diate danger,  and  can  almost  instantly  stop  his  engine  when 
progressing  at  a  safe  rate  of  speed.  This  is  the  most  com- 
monly adopted  mode,  because  it  is  convenient  for  those  operating 
the  road,  and  when  carefully  performed  is  safer  to  the  commu- 
nity. There  are  other  safe  modes,  but  perhaps  less  convenient 
and  not  so  expeditious. 

The  mode  adopted  in  this  case  is  called  a  "  running "  or 
"  flying  switch."  It  is  performed  by  attaching  the  cars  to  be 
thrown  upon  the  other  track  to  the  engine.  The  train  is  then 
put  in  motion,  running  toward  the  switch,  and  before  it  is 
reached,  and  when  sufficient  momentum  to  answer  the  purpose 
has  been  acquired,  the  engine  is  detached,  passes  on  the  main 
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track,  and  after  passing,  the  switch  is  changed,  and  the  cars 
thus  detached,  by  the  momentum  thus  acquired,  are  carried 
along  the  side  track  to  the  point  intended. 

It  seems,  from  the  evidence  in  this  case,  that  the  cars  thrown 
upon  the  Manny  track  had  a  momentum  which  carried  them 
at  the  rate  of  five  miles  per  hour  when  they  struck  deceased. 

Was  it  negligence  to  thus  switch  these  cars  ?  It  was  done 
in  a  populous  part  of  a  city  of  ten  or  twelve  thousand  inhab- 
itants ;  crossing  a  traveled  street,  and  along  an  alley  used  by 
the  public.  To  cut  loose  and  send  such  a  dangerous  train  into 
a  city,  across  and  along  public  thoroughfares,  silent  in  its 
approach  and  dangerous  in  its  force,  seems  to  be  a  high  degree 
of  negligence.  It  would  seem  to  be  fraught  with  great  dan- 
ger to  the  lives  of  citizens.  Persons  are  liable  at  all  times  to 
be  on  the  streets,  and  have  a  right  to  be  there,  and  a  right 
to  insist  that  those  using  dangerous  engines  and  constructions 
on  the  streets,  shall  observe  the  degree  of  care  which  such  a 
hazard  renders  necessary  to  secure  the  safety  of  persons  on 
such  highways,  used  in  common  by  the  public  and  the  corpo- 
ration. 

Whatever  theory  witnesses  may  advance,  the  very  nature  of 
things,  and  the  dependence  one  thing  has  upon  another,  ren- 
der it  perfectly  apparent  that  such  a  mode  of  switching  is, 
nor  can  it  be  otherwise  than  hazardous,  when  performed  in  a 
populous  city,  in  the  manner  the  evidence  shows  this  to  have 
been  done.  It  was  unaccompanied  by  the  controling  power  of 
the  engine.  Can  any  one  entertain  the  shadow  of  a  doubt, 
that  had  the  cars  been  drawn  on  the  track  by  the  engine, 
the  driver,  if  at  all  attentive  to  his  duty,  could  have  checked 
up  the  train  in  time  to  have, saved  deceased  from  injury,  had 
the  latter  failed  to  regard  the  usual  signals.  It  seems  to  us 
almost  self-evident  that  he  could.  Deceased,  having  seen  the 
engine  and  cars  go  down  the  road,  did  not,  in  all  probability, 
suppose  the  cars  had  been  detached,  and  it  did  not  occur  to 
him  that  the  signals  given  by  the  engine  on  the  other  track 
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were  intended  to  warn  him  of  danger,  but  he  probably  sup- 
posed they  were  to  warn  persons  on  the  other  track.  But  had 
the  cars  been  drawn  by  the  engine,  and  the  signal  given  behind 
him,  he  would  almost  certainly  have  heeded  it. 

It  is  true,  in  this  case  there  was  a  brakeman  on  these  cars, 
but  it  appears  he  was  not  at  the  brakes  to  respond  to  the  sig- 
nal of  "  down  brakes/'  given  by  the  engineer.  He  might  as 
well  have  been  on  the  engine,  or  off  the  cars,  for  all  the  benefit 
resulting  from  what  he  did.  Had  he  been  at  the  brake,  and 
had  he  been  obedient  to  the  signal,  he  might,  and  probably 
would,  have  been  able  to  save  the  life  of  deceased.  But  he 
was  not  at  his  post,  or  failed  in  putting  on  the  brakes  if  he 
was.  In  this  there  seems  to  have  been  gross  negligence.  The 
brakeman  should  have  been  so  situated  as  to  see  in  front  of 
his  train,  and  to  have  had  full  command  of  it,  so  as  to  have 
guarded,  as  far  as  possible,  against  inflicting  injury.  This 
was  imperative,  as  the  company  had  adopted  this  dangerous 
mode  of  switching. 

We  now  come  to  the  consideration  of  the  instructions  given 
and  refused,  upon  which  complaint  is  made  by  appellants.  It 
is  insisted  the  court  erred  in  modifying  the  seventh  of  appel- 
lants' instructions.     As  asked  it  was  this  : 

"  In  case  the  jury  believe,  from  the  evidence,  that  both  the 
said  Jacob  Baches  and  the  agents  and  servants  of  the  defend- 
ants were  guilty  of  gross  negligence,  contributing  to  the  injury 
of  which  said  Jacob  Baches  died,  the  jury  are  instructed  to 
find  their  verdict  for  the  defendants." 

The  majority  of  the  court  hold  this  instruction,  as  asked,  to 
be  proper,  as  embodying  a  correct  legal  proposition,  that  when 
both  parties  are  guilty  of  gross  negligence,  as  a  general  rule, 
liable,  it  may  be,  to  some  exceptions,  the  plaintiff  can  not 
recover.  It  was,  therefore,  improper  to  modify  it.  No  cir- 
cumstances appear  in  the  evidence  that  called  for  or  upon 
which  to  base  the  modification. 
25 — 55th  III. 
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It  is  next  urged,  that  the  court  erred  in  refusing  to  give 
appellants'  eleventh  instruction,  which  is  this : 

u  Every  person  of  ordinary  intelligence  is  bound  to  know 
that  a  crossing  of  railroad  track  over  a  public  highway,  when 
cars  are  frequently  passing,  is  a  place  of  more  than  ordinary 
danger,  and  it  becomes  his  legal  duty  at  such  place  to  use  cor- 
responding care  and  caution  to  avoid  injury;  and  while  it  is 
true  that  the  public  have  a  right  to  be  upon  a  railroad  track, 
at  the  crossing  of  a  public  highway,  for  the  purpose  of  cross- 
ing over  such  track,  it  is  the  duty  of  all  persons  crossing  over 
such  track  to  do  so  with  all  convenient  dispatch ;  and  if  the 
jury  believe,  from  the  evidence,  that  in  this  case  the  deceased, 
Jacob  Baches,  was  upon  the  track  of  the  defendants'  railroad, 
not  for  the  purpose  of  crossing  over  the  same,  but  for  the  pur- 
pose of  employing  the  same  as  a  foot  path  from  his  place  of 
labor  to  his  residence,  it  was  negligence  on  his  part  to  employ 
such  railroad  track  for  such  a  purpose,  even  though  the  jury 
should  believe,  from  the  evidence,  that  at  the  time  he  was  so 
injured  by  defendants'  cars,  he  had  actually  proceeded  to,  and 
arrived  at,  a  point  within  the  boundaries  of  a  public  high- 
way." 

No  objection  is  perceived  to  this  instruction.  It  is  evident 
that  a  place  where  a  railway  crosses  a  common  highway  is  of 
more  than  ordinary  danger,  when  cars  are  frequently  crossing 
at  that  point ;  and  it  is  evident  that  all  persons  of  ordinary 
intelligence  should  use  greater  precautions  to  avoid  danger, 
than  at  a  place  of  less  hazard.  While  all  persons  have  a  right 
to  cross  the  railroad  track 'at  the  intersection  of  the  two  ways, 
it  is  the  duty  of  such  persons  to  do  so  with  all  reasonable  dis- 
patch, and  it  would  be  negligence  in  an  intelligent  person  to 
be  on  the  track  of  a  railroad  constantly  used,  unless  for  the 
purpose  of  crossing,  the  same.  These  principles  are  fairly  and 
clearly  announced  by  this  instruction,  and  it  should  have  been 
given. 
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The  next  instruction  asked  by  appellants,  and  refused  by  the 
court,  was  the  nineteenth,  and  is  this : 

"  Although  the  plaintiff's  intestate  had  a  legal  right  to  walk 
across  the  railroad  track  of  the  defendants,  where  the  same 
crosses  a  public  highway,  still,  if  the  jury  believe,  from  the  evi- 
dence, that  at  the  time  of  his  receiving  the  injury  of  which  he 
died,  he  went  upon  said  track  outside  of  the  boundary  of  any 
public  highway,  and  walked  along  said  track  to  such  highway, 
and  thereupon  continued  to  walk  along  and  upon  said  track 
within  the  boundary  of  such  highway,  with  the  intention  of 
continuing  to  walk  along  and  upon  said  track,  across  said 
highway,  to  and  along  the  said  track  without  and  beyond  the 
boundary  of  such  highway,  and  that  such  highway  was  unob- 
structed on  either  side  of  said  track,  so  that  he  might  have 
crossed  said  highway  as  well  without  walking  upon  said  track, 
such  facts  are  evidence  for  the  jury  to  consider,  and  from  which 
they  may  find  that  said  intestate  was  guilty  of  negligence  in 
attempting  to  cross  said  highway,  upon  and  along  said  track ; 
and  if  the  jury  further  find,  from  the  evidence,  such  negligence 
on  the  part  of  said  Jacob  Baches,  and  that,  by  means  of  such 
negligence,  he  was  run  against  by  a  car  of  the  defendants,  and 
thereby  received  the  injury  of  which  he  died,  the  jury  should 
find  for  the  defendants,  unless  they  believe,  from  the  evidence, 
that  defendants'  servants  or  employees  were,  at  the  same  time, 
guilty  of  gross  negligence,  in  comparison  to  which  the  negli- 
gence of  said  Jacob  Baches  was  but  slight,  and  that  such  gross 
negligence  also  caused  such  injury." 

~No  material  objection  is  perceived  to  this  instruction.  It 
correctly  states  that  it  is  negligence  to  travel  along  a  railroad 
track  where  cars  are  frequently  passing,  even  in  crossing  a  high- 
way, unless  the  highway  is  so  obstructed  as  to  render  it  neces- 
sary to  follow  the  railroad  track,  and  that  it  is  such  negligence 
as  will  prevent  a  recovery,  unless  there  is  a  higher  degree  of 
negligence  on  the  part  of  the  employees  of  the  road. 
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Appellants  asked,  and  the  court  refused  to  give,  this  instruc- 
tion : 

"  The  pecuniary  circumstances  of  the  plaintiff  and  her  infant 
daughter,  at  the  time  of  and  since  the  death  of  said  Jacob 
Baches,  can  not  increase  or  diminish  the  amount  of  damages 
which  the  plaintiff  is  entitled  to  recover  in  this  suit,  in  case 
the  jury  find  the  issue  for  her,  and  if  the  jury  so  find,  they 
are  instructed,  in  the  assessment  of  damages,  to  disregard  all 
the  testimony  as  to  the  pecuniary  circumstances  of  said  plain- 
tiff and  her  infant  daughter,  at  the  time  of  and  since  the  death 
of  said  Jacob  Baches." 

This  instruction  should  have  been  given.  The  object  of 
the  act  under  which  this  action  is  brought,  is  to  give  compen- 
sation for  the  pecuniary  loss  sustained  by  the  widow  and  next 
of  kin.  The  law  expressly  declares,  that  the  "  jury  may  give 
such  damages  as  they  shall  deem  a  fair  and  just  compensation, 
with  reference  to  the  pecuniary  injuries  resulting  from  such 
death,  to  the  wife  and  next  of  kin  of  such  deceased  person, 
not  exceeding  the  sum  of  $5000."  The  language  of  this 
enactment  limits  the  damages  to  the  pecuniary  loss.  All  other 
injuries  and  losses  are  excluded  by  the  language  employed. 
The  action  is  of  statutory  creation,  and  it  must  be  governed 
and  controlled  by  the  statute.  This  is  the  construction  given 
to  this  law,  and  it  can  not  fairly  receive  any  other.  The  feel- 
ings of  the  widow  and  next  of  kin,  their  wealth  or  poverty,  or 
any  other  fact  than  the  pecuniary  injury,  can  not  be  consid- 
ered in  assessing  the  damages. 

The  twenty-seventh  of  appellants'  instructions  was  refused. 
It  is  this : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
at  the  time  of  the  death  of  said  Jacob  Baches,  had  a  deformity 
of  her  left  hand,  partially  impairing  the  use  of  said  hand,  and 
that  such  deformity  had  existed  from  the  time  of  her  birth, 
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such  fact  can  not  increase  or  diminish  the  amount  of  damages 
which  she  will  be  entitled  to  recover  in  this  suit,  in  case 
the  jury  find  the  issue  for  her,  and  if  the  jury  should  find  the 
issue  for  the  plaintiff,  they  are  instructed,  in  the  assessment  of 
damages,  to  disregard  all  the  testimony  in  the  case  as  to  such 
deformity." 

This  instruction  was  proper,  and  should  have  been  given  by 
the  court.  It,  like  the  preceding  instruction,  properly  excluded 
an  improper  element  from  the  consideration  of  the  jury  in 
assessing  damages.  The  only  question  for  the  jury  is  the 
pecuniary  injury  sustained  by  the  death  of  the  deceased,  and 
that  can  not,  in  the  remotest  degree,  depend  upon  whether  the 
widow  is  disabled.  She  may  not,  for  that  reason,  be  able  to 
earn  as  much  as  if  she  were  not  disabled,  but  appellants  are 
in  nowise  liable  for  her  misfortune,  and  are  not  bound  to  con- 
tribute to  relieve  her  from  the  consequences  of  that  disability. 
They  did  not  produce  it,  and  are  not  liable  to  relieve  her 
against  the  results  it  may  produce.  How  she  has  lost  more 
money  by  being  crippled  than  if  she  had  not  been,  by  the 
death  of  her  husband,  is  not,  to  our  minds,  in  anywise  appa- 
rent. The  question  is,  how  much  has  she  lost  in  a  pecuniary 
view,  and  the  jury  should  be  required  to  assess  damages,  in 
this  class  of  cases,  alone  on  that  basis.  The  court  erred  in 
refusing  this  instruction,  as  there  was  evidence  before  the  jury 
calculated  to  mislead  them  in  assessing  damages. 

The  seventh  of  appellee's  instructions  is  not  accurate,  as  it 
nowhere  limits  or  defines  the  duty  of  deceased.  Under  this 
instruction,  the  jury  were  required  to  find  for  the  plaintiff, 
although  deceased  might  have  been  guilty  of  negligence  equal 
to  that  of  appellants.  Such  has  never  been  recognized  as  the 
rule  of  law  in  this  class  of  cases.  This  court  refused  to  follow 
those  authorities  which  hold,  that  if  a  plaintiff  is  guilty  of 
any  negligence  which  contributes  to  the  injury,  he  could  not 
recover,  but  announced  the  rule,  that  although  he  might  be 
guilty  of  negligence,  still,  if  the  defendant  was  guilty  of  a  higher 
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degree  of  negligence,  which,  when  compared  with  that  of  the 
plaintiff,  that  of  the  latter  was  greatly  disproportioned  or  slight, 
he  still  might  recover.  But  we  are  not  inclined  to  extend  the 
rule,  as  there  is  no  warrant  in  the  common  law  for  allowing 
the  plaintiff  any  greater  latitude.  He  should  use  prudence 
and  care,  but  failing  to  do  so,  and  is  guilty  of  negligence,  he 
can  not  recover,  unless  the  negligence  of  the  defendant  clearly 
and  largely  exceeds  his.  This  instruction  should  have  been 
refused,  or  modified  so  as  to  announce  the  rule  of  comparative 
negligence  before  it  was  given. 

It  is  urged,  that  the  first  of  appellee's  instructions  is  erroneous, 
in  permitting  the  jury  to  take  into  consideration  the  support 
the  widow  and  minor  would  have  been  likely  to  receive  had 
deceased  not  have  been  killed.  That  is  a  fair,  and,  no  doubt, 
the  controling  element  to  be  considered  in  fixing  the  pecuniary 
loss  sustained.  It  is  the  loss  of  that  support  which  more 
largely  produces  the  pecuniary  injury  than  any  other,  and 
hence  it  is  eminently  proper  that  it  should  be  considered.  The 
law  imposes  upon  the  husband  the  duty  of  supporting  the 
wife,  and  hence,  by  his  death,  she  sustains  a  pecuniary  loss, 
and  that  being  so,  it  is  a  proper  element  to  be  considered  by 
the  jury  in  assessing  damages.  But,  for  the  errors  indicated, 
the  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


1870.]  Piner  v.  Cover.  391 

Syllabus. 

Robert  M.  Piner 

v. 

Eli  Cover. 


1.  Sale  of  chattels — icliat  constitutes.  Where  a  person  purchased  a 
brick  kiln,  the  agreement  being  that  the  purchaser  should  take  the  brick 
and  dispose  of  them,  and  apply  the  proceeds  on  debts  of  the  vendor,  it  was 
held,  in  an  action  of  replevin  by  the  vendee  against  one  who  claimed  to  hold 
under  an  attachment  against  the  vendor,  it  would  tend  to  mislead  the  jury 
to  instruct  them  that  such  a  transaction  did  not  amount  to  a  sale.  Such  an 
agreement  might  amount  to  a  sale,  if  the  transaction  was  fair. 

2.  Same — delivery  of  possession.  On  the  sale  of  a  brick  kiln,  it  is  not 
essential  to  the  transfer  of  possession  to  the  vendee,  that  he  should  remove 
the  kiln  from  the  ground ;  it  is  enough,  if  he  exercise  acts  of  ownership 
over  it,  to  the  exclusion  of  others — as  in  taking  possession  of  the  kiln  on  the 
ground  where  it  stood,  and  selling  brick  therefrom. 

3.  Instructions  should  be  based  upon  the  evidence. 

4.  Instructions — obviating  the  error  in  one  instruction,  by  another.  An 
error  in  one  instruction  given  to  a  jury  may  be  cured  by  another,  if  it  can 
be  inferred  the  latter  was  understood  by  the  jury  as  explaining  and  quali- 
fying the  former. 

5.  Fraud — in  what  manner  availed  of.  In  an  action  of  replevin  by  a 
vendee  of  chattels,  against  one  who  claims  the  property  under  an  attachment 
against  the  vendor,  the  defendant  may  make  proof  of  fraud  in  the  transac- 
tion of  sale  without  that  defense  having  been  set  up  by  the  pleadings.  Cir- 
cumstances going  to  establish  fraud  in  such  cases  are  always  admissible  in 
evidence. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  in  the  court  below, 
by  Piner  against  Cover.  A  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  defendant.     The  plaintiff  appealed. 

Mr.  A.  L.  Humphrey  and  Messrs.  Hannaman,  Kretzinger 
&  Hannaman,  for  the  appellant. 
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Messrs.  Craig  &  Harvey,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  to  the  Knox  circuit 
court,  for  a  brick  kiln,  which  the  plaintiff  claimed  to  have  pur- 
chased from  Milton  Grim,  on  the  fourteenth  day  of  June,  1869, 
and  which  the  defendant  claimed  to  hold,  as  constable,  on 
a  writ  of  attachment  issued  against  Grim,  on  the  thirty-first 
of  July,  1869,  and  levied  on  the  fourteenth  of  August,  1869. 

Exceptions  were  taken  to  the  instructions  given  on  behalf 
of  the  defendant,  and  among  them  the  second  and  third.  The 
second  instruction  is  as  follows : 

"The  jury  are  instructed,  if  they  find  from  the  evidence  that 
the  arrangement  made  between  Piner  and  Grim  was  that  Piner 
should  take  the  brick  and  dispose  of  the  same,  and  apply  the 
proceeds  on  debts  of  Grim,  that,  in  law,  does  not  amount  to 
a  sale,  and  in  that  case  the  brick  were  liable  to  be  taken  on  the 
attachment." 

This  instruction  was  calculated  to  mislead,  as  such  an  agree- 
ment might  amount  to  a  sale,  if  the  transaction  was  fair.  But 
the  principal  objection  to  it  is,  there  is  no  evidence  on  which 
to  base  it. 

The  testimony,  both  parol  and  in  writing,  is  to  the  point, 
that  whatever  debts  of  Grim,  Piner  might  pay,  should  be  cred- 
ited on  his  note  to  Grim.     The  third  instruction  is : 

"  If  the  jury  find  from  the  evidence,  that  Grim  originally 
owned  the  brick  and  was  in  possession  thereof,  and  there  was 
no  change  of  possession,  but  that  the  brick  still  remained  as 
they  were,  in  Grim's  possession,  on  the  third  of  August,  1869, 
when  levied  on,  then,  and  in  that  case,  they  were  liable  to  be 
taken  on  the  writ  of  attachment,  and  the  jury  should  find  for 
the  defendant." 
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This  instruction  was  wrong,  as,  from  the  nature  of  the  arti- 
cle— a  brick  kiln — it  could  not  be  taken  possession  of  in  any 
other  mode  than  by  exercising  acts  of  ownership  over  it,  to  the 
exclusion  of  others.  The  jury  would  understand  by  the  terms 
of  this  instruction,  that  the  kiln  should  be  removed  from  the 
ground  in  order  to  effect  a  change  of  possession,  which  the  law 
does  not  require.  It  is  proved  by  the  plaintiff,  he  having 
testified  in  the  cause,  that  he  took  possession  and  sold  brick 
from  the  kiln  in  June  and  July,  before  the  attachment  was 
issued. 

The  error  of  this  instruction  would  be  cured  by  that  given 
by  the  court,  if  we  could  infer  it  was  understood  by  the  jury  as 
explaining  and  qualifying  the  third.     It  was  not  one  of  a  series. 

It  is  claimed  by  appellant  that  the  court  erred  in  admitting 
proof  of  fraud  in  the  transaction  of  sale,  fraud  not  having  been 
set  up  by  the  pleadings. 

It  is  never  required,  in  such  cases,  that  fraud  should  be 
pleaded.  The  vendee  of  property  is  bound  to  show  the  sale 
was  fair  and  bona  fide;  if  impeached.  Circumstances  going  to 
establish  fraud  in  such  cases,  are  always  admissible  in  evi- 
dence. 

We  do  not  think  justice  has  been  done  by  the  finding  of  the 
jury,  and  think  the  cause  should  be  tried  by  another  jury,  and 
for  that  purpose,  and  for  the  reasons  given,  reverse  the  judg- 
ment and  remand  the  cause. 

Judgment  reversed. 
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William  Clawson  et  al. 

v. 
Merritt  Munson,  use,  etc. 


Foreclosure-- recovery  of  attorney's  fee.  Held,  where  a  mortgage,  given 
to  secure  the  payment  of  three  promissory  notes  calling  for  a  specific  sum  of 
money,  with  interest  thereon,  provided,  in  express  terms,  that  in  case  of 
default  in  payment,  the  mortgagor  shall  "  pay  all  costs  of  collection  of  said 
sum  of  money,"  and.  also  all  "  attorney's  fees,"  that  in  a  proceeding  by  scire 
facias  to  foreclose,  under  the  twenty-third  section  of  chapter  forty-seven, 
revised  statutes  of  1845,  a  reasonable  amount  could  be  recovered  for  attor- 
ney's fees,  although  such  amount  does  not  rest  in  computation,  but  must 
be  ascertained  by  evidence  aliunde,  and  the  objection,  that  no  attorney's 
fee  was  due  at  the  commencement  of  the  suit  will  not  avail. 

.  Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Buckles  &  Wells  and  Messrs.  Crawford  &  Beck, 
for  the  appellants. 

Messrs.  Shaw  &  Crawford,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  ninth  day  of  July,  1866,  William  Clawson  was 
indebted  to  Merritt  Munson  in  the  sum  of  $3000,  for  which 
he  executed  to  him  his  three  promissory  notes.  On  the  same 
day,  William  Clawson  and  his  wife,  Jane,  conveyed  certain 
real  estate  to  Munson,  by  way  of  mortgage,  to  secure  the  pay- 
ment of  the  said  notes. 

In  January,  1870,  Merritt  Munson,  who  sues  for  the  use  of 
Andrew  Crawford,  sued  out  a  writ  of  scire  facias  against  the 
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appellants  to  foreclose  the  mortgage.  The  cause  was  submit- 
ted to  a  jury,  who  returned  a  verdict  for  the  appellee,  on  which 
the  court  entered  judgment,  and  ordered  a  special  execution 
for  the  sale  of  the  mortgaged  premises.  To  reverse  that  judg- 
ment this  appeal  is  now  prosecuted. 

The  mortgage  contained  a  clause,  in  which  it  was  provided, 
that  in  case  the  sum  of  money  secured  thereby  was  not  paid 
according  to  the  tenor  and  effect  of  the  notes,  the  mortgagor 
would  "pay  all  attorney's  fees  for  the  collection  of  said  sum 
of  money."  The  error  assigned  is,  that  the  court  erred  in 
permitting  evidence  to  be  offered  on  the  trial,  on  the  part  of 
the  appellee,  to  show  what  would  be  a  reasonable  attorney's  fee 
for  the  collection  of  the  sum  of  money  secured  by  the  mort- 
gage, and  in  entering  judgment  on  the  verdict,  which  found, 
in  addition  to  the  amount  due  on  the  mortgage  for  principal 
and  interest,  the  sum  of  $110  as  such  reasonable  attorney's  fee. 

Two  objections  are  made  to  the  rulings  of  the  circuit  court. 

First,  that  attorney's  fees  are  not  recoverable  in  a  proceed- 
ing by  scire  facias  to  foreclose  a  mortgage,  for  the  reason  that 
the  amount  thereof  does  not  rest  in  computation,  but  must  be 
ascertained  by  evidence  aliunde. 

Second,  that  no  attorney's  fees  in  this  instance  were  due  at 
the  commencement  of  the  suit. 

This  proceeding  was  commenced  under  the  twenty-third  sec- 
tion of  chapter  forty-seven,  R.  S.  1845.  That  section  pro- 
vides, that  the  "  court  may  proceed  to  give  judgment,  with 
costs,  for  such  sum  as  may  be  due  by  said  mortgage,  or  appear 
to  be  due  by  the  pleadings,  or  after  the  defense,  if  any  be  made." 

This  language  would  seem  to  be  broad  enough  in  its  terms 
to  include  any  money  demand  due  on  the  mortgage,  as  exchange, 
or  attorney's  fees,  when  expressly  provided  for,  although  the 
amount  does  not  rest  wholly  in  computation,  and  although 
resort  must  be  had  to  evidence  aliunde  to  ascertain  the  exact 
amount  of  the  same. 

The  case  of  31c  Cumber  et  al.  v.  Gilman,  13  111.  542,  was  a 
proceeding  by  scire  facias  to  foreclose  a  mortgage  given  to 
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secure  a  note  for  $600,  payable  in  "  internal  improvement  scrip." 
The  court  held,  in  that  case,  that  the  action  would  not  lie. 
The  court  say  :  "  It  is  very  apparent  that  the  statutory  remedy 
of  foreclosure  by  scire  facias  applies  only  to  mortgages  made  to 
secure  the  payment  of  money.  It  does  not  extend  to  mort- 
gages made  to  secure  the  delivery  of  specific  articles  of  prop- 
erty, or  the  performance  of  other  acts.  The  note  was  not  for 
the  payment  of  money. " 

The  reason  assigned  for  the  decision  in  that  case  is,  that  if 
the  note  was  not  paid  when  due,  the  party  could  only  recover 
the  value  of  the  "  internal  improvement  scrip."  The  mortgage, 
therefore,  was  not  to  secure  a  purely  money  demand,  but  was  to 
secure  the  delivery  of  a  specific  article  of  property,  namely, 
"  internal  improvement  scrip." 

It  seems  to  us  that  the  case  now  before  us  can  be  distinguished 
on  principle,  from  the  case  of  McCumber  v.  Gilman.  In  the 
present  instance,  the  notes  secured  by  the  mortgage  are  for  the 
payment  of  a  specific  sum  of  money,  with  the  interest  thereon. 
The  mortgage  sought  to  be  foreclosed  provides,  in  express 
terms,  that  in  case  of  default  in  payment,  the  mortgagor  shall 
"  pay  all  costs  of  collection  of  said  sum  of  money/'  and  also, 
all  "  attorney's  fees."  It  would  do  no  violence  to  the  language 
used  in  the  mortgage,  to  hold  that  the  attorney's  fees  provided 
for,  may  fairly  be  considered  as  a  part  of  the  costs  of  collect- 
ing the  principal  sum  of  money  secured  by  the  mortgage,  and 
which  the  mortgagor  agreed  should  be  taxed  against  him  in 
case  of  non-payment  at  the  maturity  of  the  notes. 

The  case  of  Camp  v.  Small,  44  111.  38,  was  a  proceeding  by 
scire  facias  to  foreclose  a  mortgage.  The  note  secured  by  the 
mortgage,  in  that  case,  was  payable  with  exchange  on  New 
York.  It  was  insisted,  that  the  judgment  was  for  more  than 
the  note  and  interest,  but  the  court  held,  that  inasmuch  as 
there  was  no  bill  of  exceptions  in  the  case,  it  would  be  pre- 
sumed that  evidence  was  heard  on  the  trial  to  ascertain  the 
amount  due  for  exchange.  It  does  not  seem  to  have  been 
questioned  in  that  case  that  evidence  could  be  heard  for  that 
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purpose.  In  analogy  to  the  rule  there  stated,  we  ean  perceive 
no  reason  why  evidence  aliunde  could  not  properly  be  intro- 
duced to  ascertain  what  would  be  a  reasonable  attorney's  fee 
under  the  provisions  of  the  mortgage. 

We  think  the  second  objection  is  not  well  taken. 

The  same  objection  was  taken  in  Dunn  v.  Rogers  et  al.  43 
111.  260,  and  that  case  must  be  held  to  control  this.  In  that 
case,  the  mortgage  contained  a  clause,  that  if  default  should 
be  made  in  the  performance  of  the  covenants  of  the  deed,  the 
mortgagor  would  pay  all  costs  and  expenses,  including  an  attor- 
ney's fee,  which  might  be  incurred  in  collecting  the  same,  and 
the  court  held,  that  the  attorney's  fee  could  be  recovered. 

The  question  in  Nicker  son  v.  Babcock,  29  111.  497,  was  very 
different  from  the  one  in  the  case  before  us.  In  that  case,  the 
note  sued  on  contained  a  provision,  that  if  the  note  was  not 
paid  without  suit,  the  makers  would  pay  ten  dollars  additional 
thereto  for  attorney's  fees.  It  was  held,  that  the  attorney's  fees 
did  not  become  due  until  after  the  suit  was  commenced,  and, 
therefore,  could  not  be  recovered  in  that  suit. 

In  the  case  now  before  us,  it  is  agreed,  in  express  terms,  by 
the  mortgagor,  in  case  of  default  in  payment,  that  the  attor- 
ney's fee  shall  be  paid  as  a  part  of  the  costs  of  collecting  the 
sum  of  money  secured  by  the  mortgage.  The  agreement  to 
pay  such  fees  is  a  part  of  the  security  itself,  and  no  reason  is 
perceived  why  the  costs  incident  to  the  collection  of  the  sum 
of  money  secured  by  the  mortgage  should  not  be  made  a  part 
of  the  judgment  or  decree,  in  case  the  mortgage  had  to  be 
foreclosed. 

It  is  insisted  in  argument,  that  this  is  an  oppressively  hard 
case  ;  that  the  appellee  has  obtained  judgment  for  ten  per  cent 
liquidated  damages  over  and  above  the  eight  per  cent  interest 
reserved  in  the  note,  and  now  seeks  to  obtain  the  additional 
sum  of  $110  for  his  attorney's  fees.  We  can  only  say,  that 
the  appellants  provided,  by  their  express  agreement  in  the  mort- 
gage, for  all  the  consequences  that  have  followed,  in  case  of 
default  in  prompt  payment,  and  that  they  could  have  avoided  all 
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hardships  by  paying  the  notes  at  maturity.  It  is  not  in  the 
power  of  the  court  to  relieve  a  party  from  the  force  and  con- 
sequences of  his  own  agreement. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 
is  affirmed. 

Judgment  affirmed. 


Henky  C.  Houston 

v. 

The   People  of  the  State  op  Illinois,  ex  rel. 

The  Peoria  &  Rock  Island  Railway  Co. 


1.  Ministerial  ob^ficers — not  to  decide  whether  they  shall  act — counter- 
signing bonds  by  a  town  clerk.  Where  bonds  issued  by  a  township  on  a 
subscription  to  the  stock  of  a  railroad  company,  are  required  by  law  to  be 
countersigned  by  the  town  clerk  before  being  delivered,  such  act  of  counter- 
signing is  a  mere  ministerial  act,  and  it  is  not  the  province  of  such  clerk, 
when  called  upon  to  do  the  act,  to  determine  whether  the  proper  steps  have 
been  taken  to  authorize  the  issuance  of  the  bonds. 

2.  So  upon  an  application  for  a  mandamus  to  compel  a  town  clerk  to 
countersign  such  bonds,  which  had  been  executed  by  the  town  supervisor, 
it  was  held,  the  clerk  could  not  set  up  matters  affecting  the  legality  of  the 
steps  required  by  law  to  be  taken  before  the  bonds  could  properly  issue,  as 
a  reason  for  refusing  to  countersign  them.  The  law  provides  another  mode 
for  determining  such  a  question. 

Appeal  from  the  Circuit  Court  of  Woodford  county. 

This  was  an  application  made  to  the  circuit  court  of  Peoria 
county,  in  the  name  of  the  people,  on  the  relation  of  The 
Peoria  and  Pock  Island  Railway  Co.  for  a  writ  of  mandamus, 
against  Henry  C.  Houston,  town  clerk  of  the  town  of  Akron, 
in  Peoria  county,  to  compel  such  clerk  to  countersign  certain 
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bonds  of  the  township,  which  had  been  executed  by  the  town 
supervisor,  and  to  which  the  relators  claimed  they  were  enti- 
tled. 

The  proceeding  was  removed,  on  change  of  venue,  into  the 
circuit  court  of  Woodford  county. 

The  alternative  writ  set  out  that  the  relators  were  an  incor- 
porated company,  engaged  in  building  a  railroad  from  Peoria 
to  Rock  Island,  and  that  their  line  runs  through  said  town 
of  Akron.  The  relators  allege  that  under  the  charter  of  said 
company,  the  question  was  submitted  to  the  voters  of  said 
town,  whether  the  town,  in  its  corporate  capacity,  should 
subscribe  for  300  shares  of  $100  each,  amounting  in  the 
aggregate  to  $30,000,  to  the  capital  stock  of  said  company ; 
that  at  an  election  held  for  that  purpose,  a  majority  of  the 
votes  cast  at  such  election  were  "  for  subscription."  It  is 
alleged  that  all  the  various  steps  required  by  law  to  render 
the  subscription  legal,  were  taken,  and  the  subscription  made  j 
that  afterwards  the  town  was  called  upon,  together  with  other 
subscribers,  to  make  payment  of  ten  per  cent  upon  its  subscrip- 
tion, making  the  amount  due  thereon  from  the  town,  $3000 
payable  in  the  bonds  of  the  township,  and  the  supervisor  of 
the  town  executed  bonds  to  the  relators  for  that  amount.  The 
relators  further  alleged  that  said  supervisor  thereupon  pre- 
sented the  bonds  to  the  respondent,  as  township  clerk,  to  be 
by  him  attested,  as  required  by  law,  but  that  he  refused  to 
attest  the  same. 

The  respondent,  as  his  reason  for  refusing  to  attest  or  count- 
ersign such  bonds,  set  out  his  objections  to  the  regularity  and 
sufficiency  of  the  various  steps  required  by  law  to  be  taken, 
to  authorize  their  issuance. 

A  demurrer  to  the  return  was  sustained,  and  the  respondent 
abiding  by  his  return,  a  peremptory  writ  was  awarded. 

The  respondent  thereupon  took  this  appeal. 

Messrs.  Burns  &  Barnes  and  Messrs.  Wead  &  Jack,  for 
the  appellant. 
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Messrs.  Beyan  &  Cochran,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

The  appellant  being  town  clerk,  the  act  of  countersigning 
the  bonds  in  question  was  a  mere  ministerial  act.  It  was  not 
the  province  of  such  clerk  to  determine  whether  the  proper 
steps  had  been  taken  to  authorize  the  issuance  of  the  bonds. 
If  valid  reasons  existed  why  they  should  not  be  issued,  the 
law  provides  a  mode  in  which  that  question  could  be  properly 
determined.  The  People  v.  Bean,  3  Wend.  438.  The  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  took  no  part  in  the  decision  of  this  case. 


Lucy  M.  Doolittle  et  al. 

v. 
Joshua  C.  Jenkins  et  al. 


1.  Vendor's  lien — ichetlier  it  exists,  and  by  whom  it  may  be  enforced. 
An  insolvent  judgment  debtor  conveyed  certain  land  which  he  owned,  to 
a  third  person,  in  consideration  that  the  latter  would  pay  a  certain  sum  in 
compromising  the  debts  of  the  former.  The  grantee  accordingly  paid  the 
money  to  a  person  agreed  upon,  who  undertook  to  settle  the  debts  of  the 
grantor,  but  failed  to  do  so.  At  the  time  of  making  the  conveyance,  the 
grantor  supposed  the  judgment  was  paid.  After  the  lien  of  the  judgment 
had  expired  the  judgment  creditor  sought  to  subject  the  land,  in  the  hands 
of  the  grantee,  to  the  satisfaction  of  his  judgment,  on  the  allegation  that 
the  grantor  held  a  vendor's  lien,  by  implication  of  law,  and  that  he,  as  such 
creditor,  was  entitled  to  be  subrogated  to  the  equities  of  the  vendor  in 
respect  thereto:  Held,  there  was  no  vendor's  lien.  The  grantor,  believing 
the  judgment  was  satisfied  at  the  time  he  executed  the  deed,  evidently  did 
not  rely  upon  his  lien,  and  it  was,  therefore,  to  be  regarded  as  waived. 
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2.  Trust — ichen  it  arises — and  its  execution  compelled.  "Where  a  purcha- 
ser of  Jand,  under  an  agreement  with  his  vendor,  paid  the  purchase  money 
to  a  third  person  to  be  applied  by  the  latter  in  the  payment  of  the  debts 
of  the  vendor,  and  such  third  person,  accepts  the  money  for  that  purpose, 
he  thereby  becomes  a  trustee,  holding  the  money  for  the  benefit  of  the 
creditors  for  whom  it  was  intended,  and  a  court  of  equity  will,  at  their 
instance,  compel  the  execution  of  the  trust. 


Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Sackett  &  Bean,  for  the  appellants. 

Messrs.  Dinsmoor  &  Stager,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  for  the  purpose  of  subject- 
ing  certain  real  estate  to  sale,  for  the  satisfaction  of  a  judg- 
ment in  favor  of  Joshua  and  Wilson  Jenkins,  against  Henry 
and  Martin  Bush. 

Henry  Bush  was  seized  in  fee  of  the  property  described  in 
the  bill,  and  on  the  fifth  of  February,  1866,  conveyed  the 
premises  to  Mrs.  Doolittle,  in  consideration  that  she  would  pay 
$1000  in  compromising  the  debts  of  Henry  and  Martin  Bush, 
including  the  judgment  of  appellees.  By  mutual  agreement, 
one  E.  G.  Allen  received  $1500  from  Mrs.  Doolittle,  and  under- 
took to  settle  the  debts  of  the  firm  to  the  extent  of  $1000. 
Allen  had  paid,  in  satisfaction  of  the  debts,  only  about  $700, 
and,  so  far  as  is  shown  by  the  evidence,  still  has  money  in  his 
hands,  and  had  never  paid  anything  to  appellees. 

The  lien  of  the  judgment  had  expired,  as  seven  years  had 
elapsed  without  enforcing  its  collection.  It  further  appears, 
that  Henry  and  Martin  Bush  are  insolvent,  and  that  the  sole 
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object,  in  the  conveyance  of  the  property  to  Mrs.  Doolittle, 
was  the  security  of  their  creditors,  and  that  Allen  was  consti- 
tuted agent  for  the  mutual  protection  of  Mrs.  Doolittle  and 
the  creditors  of  Bush. 

The  court  rendered  a  decree,  that  Bush  had  a  vendor's  lien 
on  the  premises  to  the  amount  of  the  judgment;  that  appel- 
lees be  subrogated  to  the  rights  and  equities  of  Bush ;  that 
Mrs.  Doolittle  pay  the  judgment  and  interest,  and,  in  default, 
that  the  premises  be  sold. 

There  was  no  vendor's  lien,  and  it  was  manifest  error  so  to 
decree.  These  secret  liens  ought  not  to  be  encouraged.  They 
are  the  creatures  of  courts  of  equity,  arising  without  bargain, 
often  seriously  affecting  the  rights  of  creditors  and  purchasers, 
and  should  be  restrained  by  the  rules  already  established.  If 
the  vendor  did  not  rely  upon  his  lien,  it  should  be  regarded  as 
waived.  At  the  time  of  the  execution  of  the  conveyance,  Bush 
unquestionably  supposed  that  the  judgment  had  been  satisfied. 
He  testified  positively  to  that  effect.  He  had  trusted  Allen  to 
settle  the  debts,  and  the  inference  is  irresistible,  that  he  did 
not  rely  upon  this  lien  for  his  security. 

What  is  the  position  of  Allen,  with  reference  to  the  rights 
of  the  parties  ?  The  money  was  paid  to  him  by  Mrs.  Doolit- 
tle to  adjust  the  debts  of  the  firm  of  Henry  and  Martin  Bush. 
Upon  the  supposition  that  this  had  been  done,  Bush  conveyed 
the  premises.  Allen,  in  the  reception  of  this  money,  and  in 
undertaking  the  settlement  of  the  debts,  became  a  trustee, 
holding  the  money  for  the  benefit  of  the  creditors  of  the  firm. 
It  is  laid  down  in  a  work  of  very  high  authority,  "  if  a  man 
gives  goods  and  chattels  to  another  upon  trust,  to  deliver  them 
to  a  stranger,  chancery  will  oblige  him  to  do  it."  This  fund 
in  the  hands  of  Allen,  is  a  sacred  one,  and  must  be  applied,  to 
the  extent  of  the  value  of  the  property,  as  agreed  upon,  for  the 
benefit  of  the  creditors.  He  has  no  right  to  retain  any  por- 
tion of  it,  but  should  be  compelled  to  execute  the  trust  reposed 
in  him,  and  for  this  purpose  he  should  be  made  a  party  to  the 
bill. 
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If  he  still  retains  the  money,  a  decree  should  be  entered 
against  him  for  the  amount  of  the  purchase  money  remaining 
in  his  hands.  If  he  has  paid  it  to  Mrs.  Doolittle,  a  decree 
should  be  then  taken  against  her. 

The  decree  is  reversed  and  cause  remanded,  with  leave  to 
amend  the  bill. 

Decree  reversed. 


Jesse  B.  Thomas  et  al. 

v. 
The  City  of  Chicago. 


1.  Married  women — ichat  constituted  their  separate  property  prior  to  the 
act  of  1861.  Money  belonging  to  a  married  woman,  coming  to  her  from 
various  sources  other  than  her  husband,  during  the  years  1845  to  1848,  and 
reduced  to  possession  by  the  husband,  became  his  property,  although  it 
was  his  design  to  invest  it  for  the  use  of  the  wife;  until  so  invested,  it 
belonged  to  the  husband. 

2.  It  was  field,  the  mere  fact  that  the  money  came  to  the  husband  in 
right  of  the  wife,  did  not  constitute  it  her  separate  property.  So  money, 
which  came  to  her  by  distribution  from  her  mother's  estate,  was  not  sepa- 
rate property,  nor  money  received  under  a  will,  the  bequest  being  genera* 
to  her,  without  any  limitation  of  it  as  her  separate  estate,  or  for  her  exclu- 
sive use. 

3.  In  order  to  constitute  money  coming  to  the  wife  in  such  case,  her 
separate  property,  that  character  must  have  been  imparted  to  it  by  the 
instrument  or  power  by  which  she  was  invested  with  her  right  to  it. 

4.  Same — of  property  held  by  tlie  husband  in  trust  for  the  wife.  But 
whether  money  used  by  the  husband  in  the  purchase  of  an  interest  in  land, 
"belonged  to  the  wife  or  not,  such  interest  would  become  her  separate  prop- 
erty, if  the  conveyance  thereof  declared  that  the  grantee,  the  husband,  was 
to  hold  the  title  in  trust  for  her.  Except  as  against  creditors,  a  husband  may 
make  a  gift  to  his  wife  of  property  to  the  amount  of  a  reasonable  provis- 
ion for  her. 

5.  Trusts — subsequent  purchase  by  the  trustee  in  his  own  name.  But 
where  the  interest  so  purchased  in  trust  for  the  wife  was  a  mere  possessory 
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right  in  the  land,  not  derived  in  any  way  from  the  owner  of  the  fee — being 
only  a  squatter  claim  upon  canal  lands  owned  by  the  State,  in  Cook  county 
— and  the  husband  afterwards  purchased  the  fee  from  the  canal  trustees,  at 
public  sale,  in  his  own  name  and  with  his  own  funds,  without  the  reserva- 
tion of  any  trust  in  respect  thereto  in  favor  of  the  wife,  her  separate  inter- 
est under  the  former  conveyance  would  thereby  come  to  an  end,  and  the 
entire  estate  in  the  land  become  vested  in  the  husband,  to  the  exclusion  of 
any  separate  estate  in  the  wife. 

6.  The  doctrine  that  a  trustee  is  not  permitted  to  deal,  for  his  own 
benefit,  in  respect  to  the  trust  property,  does  not  apply  in  such  a  case, 
because  there  was  not  any  purchase  of  the  subject  of  the  trust,  or  any 
estate  that  ever  had  any  legal  relation  to  it. 

7.  Resulting  trust — when  it  arises.  To  raise  a  resulting  trust  in  such 
case  in  favor  of  the  wife,  on  the  ground  that  her  money  went  into  the  pur- 
chase of  the  land,  that  fact  must  be  clearly  proved ;  it  would  not  be  inferred 
from  the  mere  fact  that  the  husband  had  in  his  hands  sufficient  money  of 
the  wife  to  make  the  purchase,  at  the  time. 

8.  A  trust  will  not  be  raised  by  implication  or  operation  of  law,  in  con- 
travention of  public  policy. 

9.  Deed — how  far  conclusive  upon  the  grantor  as  to  the  extent  of  interest 
conveyed.  Where  a  deed  purports  to  convey  all  the  interest  and  title  of 
the  grantor,  it  will  be  given  effect  accordingly,  although  he  actually  held  a 
greater  interest  than  either  he,  or  tne  grantee,  at  the  time  of  the  convey- 
ance, supposed  he  owned.  A  party  must  know  enough  about  his  title,  not, 
by  his  want  of  knowledge  of  it,  to  mislead  a  purchaser  to  his  detriment. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Sleeper  &  Whiton,  for  the  appellants. 

Mr.  M.  F.  Tttley,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  twenty-first  day  of  September,  1847,  Thomas  and 
Dennis  Mullin,  settlers  on  twenty  acres  of  canal  land  in  Cook 
county,  executed  a  quit  claim  deed  to  Jesse  B.  Thomas  of  all 
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their  interest  in  said  land,  and  their  so-called  pre-emption  right 
to  it,  and,  at  the  same  time,  entered  into  a  written  agreement 
to  lend  their  aid  in  obtaining  a  pre-emption  right ;  the  consid- 
eration expressed  was  $576,  the  deed  stating  that  it  was  of 
the  separate  money  of  Adeline  C.  Thomas,  wife  of  the  said 
Jesse  B.,  and  that  the  conveyance  was  in  trust  for  her.  This, 
together  with  other  land,  was  subdivided  by  the  canal  trustees 
into  blocks  and  out  lots. 

On  the  tenth  day  of  May,  1849,  Jesse  B.  Thomas  purchased 
at  public  auction  from  the  board  of  trustees  of  the  Illinois  and 
Michigan  canal,  out  lot  10,  of  said  subdivision,  containing 
about  seven  acres,  and  being  a  part  of  said  twenty  acres,  for 
$1205,  one  quarter  of  which,  and  one  year's  interest  in  advance 
on  the  balance,  were  paid  down,  the  rest  of  the  purchase  money 
to  be  paid  in  three  equal  annual  installments,  for  which  notes 
were  given.  The  appraisal  of  the  lot  by  the  State  appraisers 
was  $875.  There  was  no  order  or  entry  on  the  records,  or 
among  the  files  of  the  office  of  the  canal  trustees,  granting  a 
pre-emption  right  to  said  lot  to  any  one. 

Jesse  B.  Thomas  died  February  21,  1850.  At  the  time  of 
his  death,  the  last  two  of  said  notes  were  unpaid,  the  first  one 
having  been  paid  by  him. 

On  the  thirty-first  day  of  August,  1850,  appellee  purchased 
at  an  administrator's  sale  said  out  lot  10,  for  $2000,  which 
appears  to  have  been  the  full  value  of  the  lot,  and  received 
from  the  administrator  of  Jesse  B.  Thomas  a  deed  thereof,  the 
administrator,  at  the  same  time,  assigning  the  certificates  of 
purchase  received  at  the  canal  sale.  Adeline  C.  Thomas  exe- 
cuted to  the  appellee  her  quit  claim  deed,  of  the  same  date,  of 
all  her  interest  and  dower  in  the  lot,  for  the  consideration  of 
one  dollar ;  at  the  time,  neither  she,  nor  the  appellee,  or  admin- 
istrator, supposed  she  had  any  interest  in  the  lot,  except  a  sup- 
posed dower  right. 

The  appellee  paid  the  last  two  of  said  notes  as  they  became 
due,  and  received  from  the  said  canal  trustees  their  deed  of 
said  out  lot,  September  16;  1856. 


406  Thomas  et  al.  v.  City  of  Chicago.       [Sept.  T., 

Opinion  of  the  Court. 

This  bill  was  filed  by  the  said  Adeline  C.  Thomas,  to  have 
her  said  deed  to  the  appellee  cancelled,  and  if  the  appellee  had 
received  a  conveyance  of  the  said  out  lot  from  the  board  of 
canal  trustees,  that  it  should  be  decreed  to  convey  the  same  to 
her.  The  complainant  died  during  the  progress  of  the  suit, 
and  it  was   revived  in  the  names  of  the  appellants,  her  heirs. 

We  do  not  think  the  $576  paid  to  the  Mullins  belonged  to 
Mrs.  Thomas,  as  her  separate  property,  or  that  she  had  any 
separate  estate,  save  what  her  husband  gave  to  her.  It  is 
true,  some  of  the  witnesses  speak  loosely  of  her  separate  estate, 
evidently  without  a  correct  understanding  of  what  is  meant 
thereby  in  a  court  of  equity — they  doubtless  intending  by  it, 
property  which  came  to  her  husband  in  her  own  right.  It 
seems  to  have  come  mostly  by  bequest  from  John  Bathbone, 
and  John  Rathbone,  Jr.  Their  wills  are  set  out,  and  the 
bequests  are  general  to  her,  without  any  limitation  of  them  as 
her  separate  estate,  or  for  her  exclusive  use.  The  part  that 
came  to  her  by  distribution  from  her  mother's  estate  would  not 
be  separate  estate;  to  make  it  such,  that  character  must  be 
imparted  to  it  by  the  instrument  or  power  by  which  she  was 
invested  with  her  right  to  it. 

As  soon  as  these  moneys  were  received,  they  became  the 
property  of  Jesse  B.  Thomas ;  and  although  it  appears  to  have 
been  his  design  to  invest  them,  or  an  equal  amount,  for  the  use 
of  his  wife,  they  remained  his  property  until  he  actually  did 
so  invest  them.  But  it  matters  little,  as  regards  this  case, 
whether  this  money,  before  it  was  paid  to  the  Mullins,  was  the 
separate  property  of  Mrs.  Thomas  or  not.  Except  as  against 
creditors,  a  husband  may  make  a  gift  to  his  wife  of  prop- 
erty, to  the  amount  of  a  reasonable  provision  for  her. 
The  interest,  whatever  it  was,  which  was  purchased  from 
the  Mullins,  became  the  separate  estate  of  Mrs.  Thomas. 
There  was  a  gift  of  it  from  Mr.  Thomas  to  her.  That  is  suffi- 
ciently manifested  by  the  deed  and  agreement  which  were 
executed  at  the  time.  In  respect  to  the  subject  matter  of  that 
purchase,  Mr.  Thomas  was  the  trustee  of  his  wife,  but  that 
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was  not  any  interest  in  the  land,  as  against  the  canal  trustees 
and  their  grantee  ;  it  was  a  naked  possessory  claim  to  the  land, 
under  which  possession  of  the  land  could  be  held  against  any  one 
not  able  to  show  a  better  right  to  it,  and  had  it  ripened  into  a 
pre-emption  right,  that  would  have  given  the  exclusive  privi- 
lege to  purchase  the  land  at  the  appraisement,  without  refer- 
ence to  the  improvements.  But  there  was  no  pre-emption 
right  to  the  land,  and  it  was  offered  for  sale  at  public  auction 
by  the  canal  trustees  to  the  highest  bidder,  and  Jesse  B. 
Thomas  bid  off  in  his  own  name,  not  the  whole  twenty  acres, 
but  only  seven  acres  of  it — out  lot  10 — for  $1205,  the  appraise- 
ment being  $875,  and  paid  half  of  the  purchase  money. 

Whence  arises  the  alleged  equity  of  Mrs.  Thomas  in  this 
estate  purchased  of  the  canal  trustees  ?  Her  trust  interest 
formed  no  part  of  that  estate,  and  never  had  any  legal  or 
equitable  connection  with  it.  That  trust  interest  came  to  an 
end  on  the  sale  of  the  land  by  the  canal  trustees,  and  the  full 
and  complete  title  to  the  land,  entirely  independent  of  it,  was 
obtained  from  the  canal  trustees. 

Why  was  it  the  duty  of  Mr.  Thomas,  as  trustee  of  that 
squatter  claim,  to  buy  this  land  for  his  wife  ?  To  do  so,  would 
have  required  him  to  make  another  gift  to  his  wife.  Because 
he  had  made  her  one  gift  of  $200,  that  being  about  the  pro- 
portional part  of  the  consideration  for  this  seven  acres,  it  surely 
was  not  his  duty  to  make  her  another  gift  of  $1205,  the  pur- 
chase price  of  the  land. 

With  respect  to  the  duty  of  a  trustee  in  relation  to  real  prop- 
erty, it  is  held,  that  pernancy  of  the  profits,  execution  of  estates, 
and  defense  of  the  land,  are  the  three  great  properties  of  the 
trust.  Therefore,  a  court  of  chancery  will  compel  trustees — 
1.  To  permit  the  cestui  que  trust  to  receive  the  rents  and  profits 
of  the  land.  2.  To  execute  such  conveyances  as  the  cestui  que 
trust  shall  direct.  3.  To  defend  the  title  of  the  land  in  any 
court  of  law  or  equity.  Tiffany  &  Bullard  on  Trusts  and 
Trustees,  815. 
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No  omission  of  duty  in  these  respects  appears,  and  even  if  there 
were  any,  that,  of  itself,  would  not  create  a  trust  in  this  land. 

The  pre-emption  right,  so  far  as  any  duty  in  respect  to  that 
was  concerned,  did  not  depend  upon  subsequent  improvements 
to  be  made,  but  upon  previous  improvements,  the  law  allow- 
ing the  pre-emption  right,  which  was  passed  February  21,  1843, 
providing,  that  in  all  cases  Avhere  improvements  were  made 
upon  the  canal  lands  previous  to  the  first  day  of  February, 
1843,  the  owner  of  such  improvements  should  be  entitled  to 
purchase  the  said  land  on  which  said  improvements  were  situa- 
ted, at  an  appraisement  to  be  made,  as  therein  provided,  with- 
out reference  to  said  improvements. 

The  doctrine  that  a  trustee  is  not  permitted  to  deal  for  his 
own  benefit  in  respect  to  the  trust  property,  does  not  apply, 
because  here  was  not  any  purchase  of  the  subject  of  the  trust, 
or  any  estate  that  ever  had  any  legal  relation  to  it. 

But  if  there  be  a  guardian  or  trustee  for  an  infant,  to  whom 
lands  are  descended  or  devised,  but  the  title  is  really  in  a  third 
person,  and  the  trustee  or  guardian  buy  in  the  title  of  the 
third  person,  this  shall  not  be  taken  to  be  a  trust  for  the  infant, 
for  such  a  trustee  or  guardian  is  at  liberty  to  purchase  it,  as  well 
as  any  other  person.  1  Sand.  Uses  and  Trusts,  368.  And 
although,  in  the  note  to  Lesley's  case,  2  Freeman,  52,  the 
authority  cited  in  support  of  the  doctrine,  the  editor  says,  this 
seems  contrary  to  the  current  of  modern  authorities,  we  think 
the  principle  holds  true,  at  least  in  this  case. 

This  was  not  only  a  sale  at  public  auction,  which  the  trus- 
tee had  no  agency  in  procuring,  but  it  was  a  sale  of  land  in 
which  the  State  had  an  interest ;  it  was  for  its  advantage  that 
the  land  should  bring  as  high  a  price  as  possible,  and  that 
there  should  be  free  competition  in  the  bidding  at  the  sale. 
Mr.  Thomas,  as  would  seem,  was  willing  to  pay  more  for  this 
lot,  than  any  one  else,  and  to  disable  him  from  buying  for  him- 
self, would  have  tended  to  diminish  competition  and  in  that 
respect  be  contrary  to  public  policy,  and  a  trust  will  not  be 
raised  by  implication  or  operation  of  law,  in  contravention 
of  public  policy. 
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It  is  contended  that,  from  his  position,  Mr.  Thomas  derived 
an  advantage  in  the  purchase  of  this  land,  which  equity  does 
not  permit ;  that  on  account  of  his  claim  to  the  land,  favor  was 
shown  to  him  in  the  sale  of  it,  and  that  other  persons  refrained 
from  bidding  against  him.  Nothing  of  this  kind  appears  in 
the  record.  His  attitude  with  respect  to  the  land  was  rather 
hostile,  than  otherwise,  to  the  owners  of  the  title,  and  it  is  not 
to  be  presumed  that  the  canal  trustees  departed  from  their 
duty,  to  sell  the  land  at  public  auction  for  the  highest  price 
that  could  be  obtained,  and  struck  it  down  to  Mr.  Thomas,  at 
a  less  price  than  could  have  been  obtained  from  any  one  else ; 
and  so  far  from  any  one  refraining  from  bidding  against  him, 
the  inference  would  be,  that  there  was  competition  in  the  bid- 
ding, from  the  fact  that  the  lot  was  sold  at  a  considerable 
advance  above  the  appraisement. 

It  is  urged,  that  the  entries  in  Mr.  Thomas'  book  of  accounts 
show,  that  at  the  time  of  this  purchase,  he  had  in  his  hands, 
of  his  wife's  moneys,  sufficient  to  have  made  this  purchase,  and 
that  it  must  be  presumed  that  he  used  them  in  doing  so,  or  if 
not,  that  it  was  his  duty  to  so  use  them. 

To  raise  a  resulting  trust,  on  the  ground  that  the  money 
of  Mrs.  Thomas  went  into  the  purchase  of  the  land,  that  must 
be  clearly  proved ;  it  would  not  be  inferred  from  the  fact 
that  Mr.  Thomas  had  in  his  hands  sufficient  money  of  hers 
to  make  the  purchase.  Nor  was  it  a  legal  duty  to  invest 
any  of  her  moneys  in  this  particular  land;  because  he  had 
made  a  gift  of  the  Mullin  claim  to  his  wife,  he  was  not 
required  to  go  on  further,  and  secure  to  her  the  title  to  the 
land.  She  must  have  taken  the  gift  such  as  it  was  ;  he  was 
not  required,  in  order  to  render  it  the  more  effectual,  to  add 
to  it  an  additional  purchase,  either  by  the  use  of  his  own  or 
her  money. 

It  is  quite  likely,  when  Mr.  Thomas  bought  this  Mullin 
claim,  he  intended  to  secure  for  his  wife  the  title  of  the  land, 
but  that  afterwards  he  changed  that  intention,  and  made  the 
investment  in  some  other  property. 
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From  the  Mullin  papers,  and  the  book  entries  offered  in  evi- 
dence, Mr.  Thomas  appears  to  have  been  quite  exact  in  pre- 
serving evidence  in  writing  of  all  moneys  received  on  account 
of  his  wife,  and  of  all  investments  made  for  her  benefit ;  quite 
a  number  of  pieces  of  property  are  entered  as  purchased  for 
her  benefit,  and  if  he  had  intended  the  purchase  of  this  lot 
for  the  use  of  his  wife,  it  is  remarkable  that  he  should  not 
have  left  behind  him  any  trace  of  that  intention,  either  in  the 
certificate  of  purchase,  or  notes  given  at  the  canal  sale,  in  his 
book  of  accounts,  or  any  other  writing,  nor  have  communi- 
cated the  fact  to  his  wife.  The  absence  of  any  such  testimony, 
in  view  of  his  practice  in  that  respect,  is  significant  evidence, 
that  he  made  the  purchase  of  this  lot  for  himself,  and  did  not 
intend  to  impress  upon  it  a  trust  in  favor  of  his  wife,  and  we 
do  not  think  such  a  trust  is  raised  by  implication,  or  operation 
of  law. 

But  even  had  there  been  a  trust  in  favor  of  Mrs.  Thomas, 
we  think  her  deed  to  the  appellee  would  have  released  it,  and 
that  that  deed  should  stand. 

The  appellee  seems  to  have  paid  the  full  value  of  the  lot  at 
the  administrator's  sale ;  it  was  supposed  the  administrator's 
deed  and  Mrs.  Thomas'  deed  conveyed  a  complete  title  to  the 
lot,  save  the  claim  of  the  canal  trustees  for  the  unpaid  pur- 
chase money ;  and  although  the  parties  had  been  both  under  a 
mistake  as  to  Mrs.  Thomas'  title,  supposing  it  to  be  only  a 
dower  claim,  the  appellee  would  have  been  misled  by  the 
conduct  of  Mrs.  Thomas,  in  executing  her  deed  and  not  dis- 
closing that  she  had  any  further  interest  in  the  lot,  to  pay  out 
its  money  for  the  lot,  believing  it  to  be  unaffected  by  any 
claim  of  Mrs.  Thomas,  and  to  go  on  and  make  the  further  two 
remaining  payments  to  the  canal  trustees.  We  must  intend 
the  appellee  would  have  been  so  misled,  as  the  deeds  of  the 
administrator  and  Mrs.  Thomas  both  bear  the  same  date.  A 
party  should  be  held  to  know  enough  about  his  own  title  as 
not,  by  his  want  of  knowledge  of  it,  to  mislead  a  purchaser  to 
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his  detriment.  A  court  of  equity  should  not  lend  its  aid  to  a 
party  to  recall  a  deed  executed  under  such  circumstances. 

There  are,  indeed,  cases  where  even  ignorance  of  title  will 
not  excuse  a  party,  for  if  he  actually  misleads  the  purchaser 
by  his  own  representations,  although  innocently,  the  maxim  is 
justly  applied  to  him,  that  where  one  of  two  innocent  persons 
must  suifer,  he  shall  suffer  who,  by  his  own  acts,  occasioned 
the  confidence  and  the  loss.     1  Story  Eq.  Ju.  sec.  387. 

The  deed  of  Mrs.  Thomas  to  the  appellee  purported  to  be 
a  conveyance  of  all  her  interest  in  the  land,  and  amounted  to 
a  representation  that  it  was  such. 

The  decree  of  the  court  below,  dismissing  the  bill,  is  affirmed. 

Decree  affirmed. 


Thomas    McBride 

v. 

James   Lynd. 


1.  Trespass  by  live  stock — of  adjacent  proprietors — sufficiency  of  divis- 
ion fences.  Iu  an  action  to  recover  for  the  trespasses  committed  in  the  field 
of  the  plaintiff  by  hogs  of  the  defendant,  it  appeared  the  hogs  entered  the 
plaintiff's  field  through  a  division  fence,  from  an  adjoining  field  owned  by 
the  defendant,  such  division  fence  being  owned  entirely  by  the  plaintiff  : 
Held,  the  fence  was  not  a  partition  fence,  under  the  statute,  hence,  the  ques- 
tion of  its  sufficiency  was  not  involved. 

2.  Under  such  circumstances,  the  rule  of  the  common  law  prevails,  that 
each  man  is  bound  to  take  care  of,  and  keep  his  cattle  on  his  own  land. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Elgin ;  the  Hon.  R.  G.  Montony,  Judge,  presiding. 

This  was  a  suit  originally  commenced  before  a  justice  of  the 
peace,   in   Kane   county,   by  James   Lynd,   against    Thomas 
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McBride,  to  recover  damages  claimed  by  the  plaintiff  by  reason 
of  the  hogs  of  the  defendant  entering  his  field  and  destroying 
his  crops.  The  cause  was  removed  into  the  court  of  common 
pleas,  where  a  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff.  The  defendant  appeals  to  this  court.  It  appears  the 
hogs  entered  the  plaintiff's  inclosure  through  a  division  fence, 
from  an  adjoining  field  of  the  defendant.  The  division,  fence 
was  owned  by  the  plaintiff,  and  was  not  a  partition  fence, 
under  the  statute  on  that  subject. 

Messrs.  Botsford  &  Healy,  for  the  appellant,  contended 
that  it  was  shown  by  the  evidence,  the  division  fence  through 
which  the  hogs  got  into  the  field  of  appellee,  was  not  a  good 
and  sufficient  fence,  and,  therefore,  the  appellant  was  not  liable 
in  this  action ;  that  the  fence  belonged  to  the  appellee,  and  it 
was  his  duty  to  keep  it  in  repair. 

Messrs.  Joslyn  &  Wing,  for  the  appellee. 

Per  Curiam  :  The  parties  were  in  possession  of  adjoining 
fields. 

The  hogs  of  appellant  were  in  his  own  inclosure,  and  entered 
upon  the  field  of  appellee  through  a  division  fence,  and  com- 
mitted trespasses  upon  the  crops  of  the  latter,  for  which  he 
recovered  a  judgment. 

The  fence  dividing  the  fields  was  not  a  partition  fence,  under 
the  statute.  Hence,  the  condition  or  sufficiency  of  the  fence 
is  not  involved. 

Under  such  circumstances,  appellant  was  bound  to  secure 
his  hogs,  in  his  own  field,  at  his  peril.  The  rule  of  the  com- 
mon law  prevails  in  such  cases,  that  each  man  is  bound  to  take 
care  of,  and  keep  his  cattle,  on  his  own  land.  MeCormick  v. 
Tate,  20  111.  334. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Charles   Bradley 

v. 

Luther  W.    Ballard. 


1.  Contracts — by  private  corporations — tohether  e?iforcible,  when  not 
within  their  proper  powers  to  make  them.  While  it  is  true,  that  so  long  as  the 
terms  of  a  contract  remain  unexecuted  on  both  sides,  a  private  corporation 
is  not  estopped  to  say  in  its  defense  that  it  had  not  the  power  to  make  the 
contract  sought  to  be  enforced  against  it,  for  the  reason,  that  if  thus  estopped, 
its  powers  might  be  indefinitely  enlarged ;  yet  such  a  corporation  can  not, 
under  cover  of  this  principle,  evade  the  payment  of  borrowed  money,  on  the 
ground  that,  although  it  had  power  to  borrow  money,  it  expended  the 
money  borrowed  in  prosecuting  a  business  which  it  was  not  authorized  to 
prosecute,  even  though  the  lender  of  the  money  knew  that  the  corporation 
was  transacting  a  business  beyond  its  chartered  powers,  and  that  his  money 
would  be  used  in  such  business,  provided  the  business  itself  was  free  from 
any  intrinsic  immorality  or  illegality. 

2.  While  a  contract  remains  executory,  not  only  is  it  true  the  powers  of 
the  corporation  can  not  be  extended  beyond  its  proper  limits  for  the  purpose 
of  enforcing  the  contract,  but  on  the  application  of  a  stockholder  or  of  any 
other  person  authorized  to  make  the  application,  a  court  of  chanceiy  would 
interfere  and  forbid  the  execution  of  a  contract  ultra  vires. 

3.  So,  too,  if  a  contract  ultra  vires  is  made  between  the  corporation  and 
another  person,  and  while  it  is  yet  wholly  unexecuted,  the  corporation 
recedes,  the  other  contracting  party  would,  probably,  have  no  claim  for 
damages. 

4.  But  if  such  other  party  proceeds  in  the  performance  of  the  contract, 
expending  his  money  and  his  labor  in  the  production  of  values  which  the 
corporation  appropriates,  the  corporation  can  never  be  excused  from  pay- 
ment on  the  plea  that  the  contract  was  beyond  its  power. 

5.  While  courts  are  inclined  to  maintain  with  vigor  the  limitations  of 
corporate  action,  whenever  it  is  a  question  of  restraining  the  corporation 
in  advance,  from  passing  beyond  the  boundaries  of  its  charter,  they  are 
equally  inclined,  on  the  other  hand,  'to  enforce  against  private  corporations, 
contracts,  though  ultra  vires,  of  which  they  have  received  the  benefit. 

6.  And  if  such  corporations,  to  increase  their  profits,  embark  in  enter- 
prises not  authorized  by  their  charter,  still,  as  to  third  persons,  and  when 
necessary  for  the  advancement  of  justice,  the  stockholders  will  be  presumed 
to  have  assented,  since  it  is  in  their  power  to  restrain  their  officers  when 
they  transgress  the  limits  of  their  chartered  authority. 


414  Bradley  v.  Ballard.  [Sept.  T., 

Briefs  of  Counsel. 

7.  Municipal  corporations,  however,  stand  upon  different  ground. 
They  are  not  organized  for  gain,  but  for  the  purpose  of  government,  and 
debts  illegally  contracted  by  their  officers  can  not  be  made  binding  upon  the 
tax  payers,  from  the  presumed  assent  of  the  latter. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Knowlton,  Jamieson  &  Scales,  for  the  appellant. 

No  corporation  is  estopped  to  say  in  defense  that  it  had  not 
the  power  to  make  the  contract  attempted  to  be  enforced 
against  it,  for  the  reason,  that  if  thus  estopped,  its  powers 
might  be  indefinitely  enlarged,  and  greatly  beyond  what  the 
legislature  would  grant,  if  solicited.  Prince  on  Railways,  395, 
398 ;  Hood  v.  N.  Y.  &  N.  H.  R.  R.  Co.  22  Conn.  508,  509 ; 
Wetland  Canal  Co.  v.  Hathaway ,  8  Wend.  484 ;  Penn.  &  Steam 
Nav.  Co.  v.  Dantridge,  8  Gill  &  J.  319 ;  Abbott  v.  Steam  Packet 
Co.  1  Md.  Ch.  542  ;  McCidloughv.  Moss,  5  Denio,  567  ;  Hodges 
v.  Buffalo,  2  ib.  110;  Boon  v.  Utica,  2  Barb.  104  ;  Solomons  v. 
Laing,  12  Beavan,  352  ;  Steele  v.  Harman,  Park,  B.  14  M.  &  W. 
840  ;  Broughton  v.  Water  Works,  3  Barn.  &  Aid.  (5  E.  C.  L.) 
15;  Stork  v.  Higligate,  5  Taunton,  406;  Auburn  Academy  v. 
Strong,  1  Hopkin,  284 ;  Smith  v.  Strong,  2  Hill,  N.  Y.  241 ; 
Safford  v.  Wyekoff,  1  ib.  442 ;  2  Kent's  Com.  5  Ed.  291; 
Salem  Banky.  Gloucester  Bank,  17  Mass.  28,  30;  Hodges  v. 
City  of  Buffalo,  2  Denio,  110;  N.  Y.  F.  Ins.  Co.  v.  Ely,  5 
Cowan  R.  568 ;  N.  Y.  F.  Ins.  Co.  v.  Ely,  2  ib.  699 ;  People  v. 
Utica  Ins.  Co.  15  Johns.  383 ;  Berlin  v.  New  Brittain,  9  Conn. 
180. 

Mr.  George  Herbert  and  Mr.  George  G.  Bellows,  for 
the  appellees,  on  the  same  question,  cited  Moran  v.  Miami 
County,  2  Black,  724,  732  ;  Corns,  of  Knox  County  v.  Aspenwall, 
21  How.  539  ;  Bissell  v.  Jeffersonville,  24  ib.  287,  300 ;  Society 
of  Savings  v.  New  London,  29  Conn.  193;    State  of  Indiana  v. 
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Woram,  6  Hill,  33,  37;  Collett  v.  Morrison,  9  Hare,  162,  175; 
Steam  Nav.  Co.  v.  Weed,  17  Barb.  378,  380,  384;  Keithsburgv. 
Frick,  34  111.  405,  421 ;  Maher  v.  City  of  Chicago,  28  111.  268, 
270 ;  DeWolfv.  City  of  Chicago,  26  ib.  446,  447  ;  Hope  Mut. 
Ins.  Co.  v.  Taylor,  2  Robt.  278  ;  Rogers  v.  Danby,  19  Vt.  187  ; 
Port  of  London  Ass.  Co.  Case,  35  Eng.  L.  &  Eq.  178,  187; 
DeGroffv.  Am.  Linen  Co.  24  Barb.  379,  21  N.  Y.  174;  Bissell 
v.  M.  S.  &  N.  I.  R.  R.  Co.  22  N.  Y.  258  ;  Railway  Co.  v.  Hoivard, 
7  Wallace,  412,  413  ;  Gas  Co.  v.  San  Francisco,  9  Cal.  469,  470 ; 
Perkins  v.  Portland,  etc.  R.  47  Maine,  592 ;  Parish  v.  Wheeler, 
22  N.  Y.  494 ;  Pondville  County  v.  Clark,  25  Conn.  97 ;  Angell 
&  Ames  on  Corp.  sees.  240,  304,  and  notes ;  Mayor  etc.  Pittsburg 
v.  Scott,  1  Penn.  St.  309,  317 ;  Watrous'  Exrs.  v.  McLaren,  21 
Wend.  563 ;  Kingsley  v.  Vernon,  4  Sandf.  365,  361 ;  Palmer  v. 
Lawrence,  3  ib.  161,  165,  166,  168,  176,  S.  C.  5  N.  Y.  389; 
L'Armoreaux  v.  Vischer,  2  Comst.  281 ;  Zabriskie  v.  C.  C.  &  C. 
R.  R.  Co.  400,  401 ;  Genesee  Bank  v.  Patchen,  3  Kern.  309  ; 
Central  Bank  v.  Empire  Stone  D.  Co.  26  Barb.  36 ;  Haivkins  v. 
Bowne,  8  M.  &  W.  703,  709  ;  Underwood  v.  Newport,  5  B.  Mon. 
129  ;  West  Winsted  S.  Bank  v.  Fox,  27  Conn.  290,  291 ;  Bank 
of  Middletown  v.  Jerome,  18  Conn.  449 ;  Lucas  v.  Hart,  5  Clarke, 
420;  i^osfer  v.  Xoi^we,  15  Barb.  324,  325. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  brought  by  Bradley  against 
Ballard  and  others,  for  the  purpose  of  enjoining  the  prosecution 
of  a  suit  pending  in  the  circuit  court  of  Cook  county,  against 
a  corporation  called  "  The  North  Star  Gold  and  Silver  Mining 
Company,"  in  which  complainant  was  a  stockholder,  upon, 
certain  promissory  notes  given  by  said  company,  and  also  to 
cancel  certain  other  notes  not  yet  in  suit.  The  court  sustained 
a  demurrer  to  the  bill,  and,  the  complainant  not  asking  to 
amend,  a  decree  of  dismissal  was  entered. 
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It  appears  by  the  averments  in  the  bill  that  various  persons 
associated  themselves  together  in  the  city  of  Chicago,  in  the 
year  1866,  and  filed  their  articles  of  organization  in  the  circuit 
court  of  Cook  county,  under  the  general  incorporation  law, 
whereby  they  became  incorporated  under  the  title  above  stated. 
The  statute  requires  the  certificate  to  state  the  town  and  county 
in  which  the  operations  of  a  company  thus  incorporated  are 
to  be  carried  on,  and  the  certificate  of  this  company  stated  that 
their  operations  were  to  be  carried  on  in  the  city  of  Chicago, 
in  the  county  of  Cook  and  State  of  Illinois.  It  further  appears 
from  the  bill  that  the  company  thus  organized  engaged  in 
mining  in  the  Territory  of  Colorado,  and  in  the  prosecution  of 
that  work  borrowed  large  sums  of  money,  for  which  the  notes 
described  in  the  bill  were  given,  except  some  that  are  alleged 
to  have  been  given  for  official  salaries.  It  is  not  claimed  that 
they  were  not  given  for  a  full  and  fair  consideration,  but  their 
cancellation  is  sought  upon  the  ground  that  they  were  given 
for  money  borrowed  to  enable  the  company  to  prosecute  a  busi- 
ness which  it  had  no  power  to  prosecute,  and  that  this  purpose 
was  known  to  the  lenders  of  the  money.  It  is  insisted  that, 
although  the  business  of  the  corporation  was  mining,  yet,  by 
the  terms  of  its  certificate,  it  had  no  power  to  prosecute  that 
business  beyond  the  limits  of  the  city  of  Chicago,  or  certainly 
not  beyond  the  limits  of  this  State. 

Whether  this  is  the  proper  construction  of  the  statute,  is  a 
question  we  do  not  find  it  necessary  to  decide.  Conceding  that 
it  is,  and  that  this  corporation  had  no  power  to  engage  in 
mining  in  Colorado,  we  are  still  of  opinion  the  complainant 
has  not,  by  his  bill,  entitled  himself  to  relief.  He  became  a 
stockholder  to  the  extent  of  $25,000,  and  from  the  name  and 
character  of  the  company  he  must  have  known  it  was  organized 
for  the  purpose  of  mining  beyond  the  limits  of  this  State.  He 
subsequently  became  one  of  the  directors  of  said  company,  and 
it  is  a  legitimate  inference  from  the  bill  that  at  least  a  part  of 
these  debts  were  created  while  he  was  thus  participating  in  the 
control  of  the  company.     There  is  no  pretence  in  the  bill  that 
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he  ever,  in  any  mode,  objected  to  the  mining  operations  of  the 
company,  in  Colorado,  or  to  the  borrowing  of  money  therefor, 
and  the  fair,  and,  indeed,  unavoidable  inference,  from  the 
nature  of  the  company,  the  connection  of  complainant  with  it, 
and  the  silence  of  the  bill  in  this  regard,  is,  that  he  did  not 
object.  On  what  ground,  then,  can  he  ask  a  court  of  equity  to 
enjoin  the  collection  of  these  notes? 

It  is  said  by  counsel  for  complainant,  that  a  corporation  is 
not  estopped  to  say,  in  its  defense,  that  it  had  not  the  power  to 
make  a  contract  sought  to  be  enforced  against  it,  for  the  reason, 
that  if  thus  estopped,  its  powers  might  be  indefinitely  enlarged. 
While  the  contract  remains  unexecuted  on  both  sides,  this  is 
undoubtedly  true,  but  when,  under  cover  of  this  principle,  a 
corporation  seeks  to  evade  the  payment  of  borrowed  money,  on 
the  ground  that,  although  it  had  power  to  borrow  money,  it 
expended  the  money  borrowed  in  prosecuting  a  business  which 
it  was  not  authorized  to  prosecute,  it  is  pressing  the  doctrine 
of  ultra  vires  to  an  extent  that  can  never  be  tolerated,  even 
though  the  lender  of  the  money  knew  that  the  corporation  was 
transacting  a  business  beyond  its  chartered  powers,  and  that 
his  money  would  be  used  in  such  business,  provided  the  busi- 
ness itself  was  free  from  any  intrinsic  immorality  or  illegality. 

Neither  is  it  correct  to  say  that  the  application  to  corpora- 
tions of  the  doctrine  of  equitable  estoppel,  where  justice  requires 
it  to  be  applied,  as  when,  under  a  claim  of  corporate  power, 
they  have  received  benefits  for  which  they  refuse  to  pay,  from 
a  sudden  discovery  that  they  had  not  the  powers  they  had 
claimed,  can  be  made  the  means  of  enabling  them  indefinitely 
to  extend  their  powers.  If  that  were  true,  it  Avould  be  an 
insuperable  objection  to  the  application  of  the  doctrine,  even 
for  the  purpose  of  preventing  injustice  in  individual  cases. 
But  it  is  not  true.  This  doctrine  is  applied  only  for  the 
purpose  of  compelling  corporations  to  be  honest,  in  the  sim- 
plest and  commonest  sense  of  honesty,  and  after  whatever 
mischief  may  belong  to  the  performance  of  an  act,  ultra  vires,  has 
been  accomplished.  But  while  a  contract  remains  executory, 
27 — 55th  III. 
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it  is  perfectly  true  that  the  powers  of  corporations  can  not 
be  extended  beyond  their  proper  limits,  for  the  purpose  of 
enforcing  a  contract.  Not  only  so,  but  on  the  application 
of  a  stockholder,  or  of  any  other  person  authorized  to  make 
the  application,  a  court  of  chancery  would  interfere  and  for- 
bid the  execution  of  a  contract  ultra  vires.  So,  too,  if  a 
contract,  ultra  vires,  is  made  between  a  corporation  and  another 
person,  and,  while  it  is  yet  wholly  unexecuted,  the  corpora- 
tion recedes,  the  other  contracting  party  would  probably  have 
no  claim  for  damages.  But  if  such  other  party  proceeds 
in  the  performance  of  the  contract,  expending  his  money  and 
his  labor  in  the  production  of  values  which  the  corporation 
appropriates,  we  can  never  hold  the  corporation  excused  from 
payment,  on  the  plea  that  the  contract  was  beyond  its  power. 

Take,  for  example,  the  case  of  a  corporation  chartered  to 
build  a  railway  from  Chicago  to  Rock  Island.  Under  such  a 
charter,  the  company  would  have  no  power  to  build  steamboats, 
for  the  purpose  of  running  a  line  of  such  vessels  between  Rock 
Island  and  St.  Louis.  But  suppose  the  company,  notwithstand- 
ing the  want  of  power,  should  make  a  contract  for  the  building 
of  a  vessel,  and  it  is  built  by  the  contractor,  and  accepted  and 
used  by  the  railway.  Could  any  court  permit  the  corporation, 
when  sued  for  the  value  of  the  vessel,  to  excuse  itself  from 
payment,  on  the  ground  that,  although  it  has  and  uses  the 
steamer,  it  had  no  authority  to  do  so  by  its  charter?  Or,  sup- 
pose that  instead  of  having  a  vessel  built  by  a  contractor  it 
employs  a  superintendent  to  build  it,  and  hires  mechanics  by 
the  day.  Could  it  escape  the  payment  of  their  wages,  on  the 
ground  that  it  had  employed  them  in  a  work  ultra  vires  f 

In  cases  of  such  character,  courts  simply  say  to  corporations, 
you  can  not  in  this  case  raise  the  question  of  your  power  to 
make  the  contract.  It  is  sufficient  that  you  have  made  it,  and 
by  so  doing  have  placed  in  your  corporate  treasury  the  fruits 
of  others'  labor,  and  every  principle  of  justice  forbids  that  you 
be  permitted  to  evade  payment  by  an  appeal  to  the  limitations 
of  your  charter. 
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We  arc  aware  that  cases  may  be  cited  in  apparent  conflict 
with  the  principles  here  announced,  but  the  tendency  of  recent 
decisions  is  in  harmony  with  them.  While  courts  are  inclined 
to  maintain  with  vigor  the  limitations  of  corporate  action, 
whenever  it  is  a  question  of  restraining  the  corporation  in 
advance  from  passing  beyond  the  boundaries  of  their  charters, 
they  are  equally  inclined,  on  the  other  hand,  to  enforce  against 
them  contracts,  though  ultra  vires,  of  which  they  have  received 
the  benefit.  This  is  demanded  by  the  plainest  principles  of 
justice.  2  Kent,  11  Ed.  p.  381,  note;  Zabriskiey.  C.  C  .&  C. 
R.  R.  Co.  23  How.  U.  S.  381 ;  Bissell  v.  M.  8.  &  N. I.  R.  R.  Co. 
22  N.  Y.  258 ;  Gary  v.  Cleveland  &  Toledo  R.  R.  Co.  29  Barb. 
35 ;  Parish  v.  Wheeler,  22  N.  Y.  494;  Groffv.  Am.  Lin.  Th. 
Co.  21  N.  Y.  124 ;  Argenti  v.  San  Francisco,  16  Cal.  255 ; 
McCluer  v.  Manchester  &  L.  R.  13  Gray,  124;  Chapman  v.  M. 
R,  &.  L.  R.  R.  Co.  6  Ohio,  137 ;  Hall  v.  Mut.  Fire  Ins.  Co.  32 
N.  H.  297 ;  Railroad  Co.  v.  Howard,  7  Wallace,  413. 

If  the  complainant  in  this  case  had,  as  a  stockholder,  asked 
a  court  of  chancery  to  enjoin  this  corporation  from  mining  in 
Colorado,  it  would  have  examined  the  charter,  and  if  it  had 
arrived  at  the  conclusion  that  such  mining  was  beyond  the 
powers  derived  from  filing  the  certificate  in  question,  under  our 
statute,  would  have  issued  the  injunction.  But  this  he  did  not 
do.  On  the  contrary,  he  has  participated  in  the  work,  and  so 
long  as  there  was  hope  of  gain,  he  was  willing  the  money 
should  be  borrowed  by  which  the  work  was  to  be  carried  for- 
ward. The  borrowing  of  the  money  was  not,  in  itself,  an  act 
ultra  vires,  nor  was  the  giving  of  the  notes.  The  money  was 
not  borrowed  to  be  used  for  an  illegal  or  immoral  purpose. 
The  lenders  have  been  guilty  of  no  violation  of  law,  nor  wrong 
of  any  kind.  The  corporation  has  received  their  money  and  used 
it  for  a  purpose,  which,  whether  ultra  vires  or  not,  was  unques- 
tionably the  sole  purpose  for  which  the  corporators  associated 
themselves  together,  and  for  which  this  complainant  became  a 
stockholder.  Justice  requires  tlie  corporation  to  repay  the 
money  it  has  thus  borrowed  and  expended. 
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What  we  have  said  applies  only  to  private  corporations, 
organized  for  pecuniary  gain.  If,  to  increase  their  profits,  they 
embark  in  enterprises  not  authorized  by  their  charter,  still,  as 
to  third  persons,  and  when  necessary  for  the  advancement  of 
justice,  the  stockholders  will  be  presumed  to  have  assented, 
since  it  is  in  their  power  to  restrain  their  officers  when  they 
transgress  the  limits  of  their  chartered  authority.  But  muni- 
cipal corporations  stand  upon  a  different  ground.  They  are 
not  organized  for  gain,  but  for  the  purpose  of  government,  and 
debts  illegally  contracted  by  their  officers  can  not  be  made 
binding  upon  the  tax  payers,  from  the  presumed  assent  of  the 
latter. 

There  are  some  vague  charges  in  the  bill,  of  conspiracy, 
between  the  holders  of  the  notes  upon  which  suit  has  been 
brought  and  some  of  the  directors,  but  no  facts  are  alleged 
showing,  or  tending  to  show,  any  wrongful  or  fraudulent  intent. 
The  alleged  conspiracy  seems  merely  to  be  an  understanding 
between  the  holders  of  the  notes  and  the  majority  of  the  direct- 
ors, by  which  the  latter  will  allow  the  former  to  obtain  judg- 
ment on  their  notes,  and  we  do  not  perceive  why  they  should 
not.  If  the  complainant  has  had  the  misfortune  to  associate 
himself  with  persons  of  less  pecuniary  responsibility  than  him- 
self, for  the  purpose  of  carrying  on  a  hazardous  business,  in 
which  heavy  debts  have  been  incurred,  it  is  a  misfortune  of 
which  the  courts  can  not  relieve  him,  merely  on  a  vague  and 
general  charge  of  conspiracy  against  his  fellow  stockholders  or 
directors.  No  facts  are  alleged  in  this  bill  which  can  be  made 
the  foundation  of  relief.  As  before  remarked,  the  counsel  of 
appellant  has  presented  his  case  simply  on  the  question  of  cor- 
porate power.  We  are  of  opinion  the  demurrer  was  properly 
sustained  to  the  bill. 

Decree  affirmed. 

Mr.  Justice  Scott  dissents. 
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Chicago  &  Northwestern-  Eailway  Company 

v. 

Joseph  Shultz. 


1.  Pakties — who  may  recover  for  injury  to  property.  A  person  in  pos- 
session of  an  animal,  which  he  has  taken  up  as  an  estray,  may  maintain  an 
action  against  a  wrong  doer  for  injury  thereto,  although  such  party  in  pos- 
session, in  endeavoring  in  good  faith  to  comply  with  the  requirements  of 
the  law  in  regard  to  estrays,  omitted  to  give  the  requisite  notice  in  respect 
to  the  same. 

2.  As  a  general  proposition,  subject,  it  may  be,  to  some  exceptions,  any 
person  in  the  peaceable  possession  of  property,  may  sue  and  recover  for  any 
wrongful  damage  it  may  sustain,  against  any  person  but  the  true  owner ; 
and  even  against  him,  if  the  possession  of  the  former  is  rightful,  and  cou- 
pled with  an  interest,  or  he  lias  a  qualified  property  therein. 

3.  Former  recovery — when  a  bar.  In  this  case,  a  party  had  taken  up 
a  colt  as  an  estray,  and  after  he  had  been  in  possession  of  the  colt  about  eight 
months,  it  was  run  over  and  killed  by  a  railroad  train,  by  reason  of  the 
negligence  of  the  company.  The  party  so  taking  up  the  estray,  in  attempt- 
ing to  comply  with  the  law,  failed  to  post  the  animal  in  the  proper  manner, 
yet  he  could  recover  against  the  railroad  company  for  the  wrongful  injury 
to  the  property,  and  such  recovery  would  be  a  bar  to  any  subsequent  action 
against  the  company,  by  the  true  owner,  for  the  same  injury. 

4  Interest — when  recoverable — in  an  action  for  wrongful  injury.  In  an 
action  on  the  case  to  recover  for  an  injury  to  property,  resulting  from  the 
negligence  of  the  defendant,  it  is  proper  to  allow  the  plaintiff  interest 
from  the  time  the  injury  was  clone. 

Appeal  from  the  Circuit  Court  of  Lee  County ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Goodwin  &  Williams,  for  the  appellants. 

Mr.  James  K.  Edsall,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee  before  the  county 
judge  of  Lee  county,  acting  as  a  justice  of  the  peace,  against 
appellants,  to  recover  the  value  of  a  colt  injured  by  a  passing 
train.     The  case  was  appealed  to  and  tried  in  the  circuit  court. 

It  appears  from  the  evidence  that  appellee  had,  about  eight 
months  before  the  colt  was  injured,  taken  it  up  as  an  estray, 
and  had  attempted  to  post  it  as  such  under  the  law ;  that  he 
had  held  it  in  his  possession  during  that  time ;  that  the  colt 
was  running  in  a  pasture  adjoining  the  appellants'  railroad, 
and  was  only  separated  by  a  fence,  which  the  company  were 
bound  to  keep  in  repair ;  that  the  colt  got  through  the  fence 
and  upon  the  road,  and  was  so  badly  injured  by  a  passing  train 
in  the  night  time,  that  it  became  worthless,  and  was  finally 
killed.  In  the  court  below  appellee  recovered  judgment,  and 
the  record  is  brought  here  on  appeal. 

On  the  sufficiency  of  the  fence,  the  evidence  was  not  entirely 
harmonious,  but  the  jury  have  found  it  was  insufficient,  and 
we  shall  so  regard  it  in  considering  the  case. 

It  appears  the  county  judge  of  Lee  county,  when  acting  as 
a  justice  of  the  peace,  had,  under  a  special  act,  jurisdiction  to 
a  larger  sum  than  the  judgment  in  this  case,  and  no  question 
of  jurisdiction  is  raised  on  the  record. 

But  it  is  urged,  that  appellee  had  failed  to  comply  with  all 
the  requirements  of  the  estray  law  in  posting  this  animal,  and, 
for  that  reason,  he  could  not  maintain  this  action.  It  is  con- 
ceded, that  had  he  posted  the  animal  as  the  statute  requires, 
he  then  could  have  recovered.  It  is  manifest,  that  had  he 
omitted  no  requirement  of*  the  estray  law,  he  would  thereby 
become  vested  with  such  a  right,  or  lien  upon  the  property,  as 
would  have  entitled  him  to  its  possession  against  all  persons, 
even  the  owner,  until  he  should  have  paid  to  him  such  charges 
as  the  law  would  allow.  As  a  general  proposition,  subject,  it 
may  be,  to  some  exceptions,  the  person  in  the  peaceable  pos- 
session of  property,  may  sue   and  recover  for  any  wrongful 
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damage  it  may  sustain,  against  any  person  but  the  true  owner, 
and  even  against  him,  if  his  possession  is  rightful  and  coupled 
with  an  interest,  or  he  has  a  qualified  property.  Appellee 
being  in  possession,  he,  prima  facie,  had  the  right  to  recover. 

Did,  then,  the  fact,  that  in  posting  the  required  number  of 
notices,  a  part  of  them  were  in  an  adjoining  township,  and  had 
failed  to  have  registered  the  marks,  brands  and  color  of  the 
animal  with  the  town  clerk,  overcome  or  rebut  his  prima  facie 
right  of  recovery  ?  He  seems,  in  good  faith,  to  have  attempted 
to  comply  with  the  law,  but  failed.  As  far  as  intention  may 
be  considered,  he  does  not  occupy  the  position  of  a  willful 
wrong  doer.  Being  in  possession  under  a  right  derived  by 
taking  up  the  animal  as  an  estray,  although  he  omitted  some 
of  the  requirements  which  are  prescribed  by  law,  we  are  aware 
of  no  rule  of  law  which  will  authorize  a  wrong  doer  to  question 
the  regularity  of  the  proceeding.  It,  of  course,  can  not  bind 
the  true  owner,  but  must  mere  strangers  and  wrong  doers. 

We  presume  that  no  one  would  contend,  that  had  an  indi- 
vidual intentionally  injured  the  property,  or  had  attempted 
to  appropriate  the  colt  to  his  use,  appellee  could  not  have 
recovered  for  either  wrong  by  an  appropriate  remedy.  Appel- 
lee is  liable  to  the  true  owner  for  the  animal,  as  he  failed  to 
post  it  strictly  according  to  the  requirements  of  the  statute. 
Having  constituted  himself  the  bailee  of  the  true  owner,  he 
can  not  repudiate  the  relation,  but  must  produce  the  property 
when  called  for  by  the  owner.  Being  so  liable,  he  must  be 
invested  with  the  power  to  maintain  possession  or  recover  dam- 
ages for  injuries  against  all  wrong  doers.  Otherwise,  he  would 
unintentionally  have  assumed  a  liability  to  account  for  the 
property,  when  any  wrong  doer  might  injure,  destroy,  or  appro- 
priate it  to  his  own  use  without  liability.  Having  possession, 
he  was  clothed  with  the  indicia  of  ownership,  and  the  company 
are  not  at  liberty  to  inquire  whether  or  not  his  title  is  defec- 
tive. The  company  can  not  escape  liability  by  showing  that 
his  title  was  defective.     They  have  committed  a  wrong,  and 
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must  render  compensation.  If  the  company  can  not  question 
appellee's  title,  it  being  prima  facie  legaly  if  again  sued  by 
the  true  owner,  they  could  plead  this  recovery  in  bar.  It  was 
the  duty  of  the  owner  to  prevent  his  animal  from  straying 
away,  and  remaining  so  long  in  the  possession  of  appellee,  and 
being  in  such  default,  he  must  look  alone  to  appellee  for  com- 
pensation for  the  loss  he  has  sustained  by  the  destruction  of 
this  animal. 

The  case  of  the  Peoria,  Pehin  &  Jacksonville  R.  R.  Co.  v. 
Mclniyre,  39  111.  298,  is  referred  to  by  appellants  as  an  autho- 
rity against  maintaining  this  action.  From  the  facts  of  that 
case,  it  does  not  appear  that  the  regular  prescribed  steps  of  the 
statute  had,  or  had  not,  been  complied  with  by  the  plaintiff. 
It  only  appears  that  the  animal  was  an  estray,  and  had  been 
posted.  In  that  case,  plaintiff  was  considered  and  treated  as 
a  bailee,  and  permitted  to  recover.  We  do  not  see  that  this 
case  is  aided  by  that,  as  the  question  raised  in  this  was  not 
raised  or  discussed.  That  case  only  decides,  that  a  person  who 
has  taken  up  and  posted  an  estray  is  a  bailee,  and  may  recover 
when  it  is  wrongfully  killed  by  the  employees  of  a  railroad 
company.  It  does  not  hold,  that  a  person  who  has  been  in 
the  undisputed  possession  of  such  property  for  months,  and 
who  has  unsuccessfully  attempted  to  comply  with  the  estray 
law,  can  not  recover  for  a  like  injury. 

In  this  case,  it  is  objected,  that  the  court  erred  by  instruct- 
ing the  jury,  that  they  were  at  liberty  to  allow  interest  from 
the  time  the  colt  was  killed,  in  case  they  found  for  the  plain- 
tiff. In  the  case  of  Bradley  v.  Geiselman,  22  111.  494,  it  was 
held,  that  interest  might  be  recovered  in  an  action  of  trespass 
to  personal  property,  from  the  date  of  the  taking.  The  object 
in  allowing  a  recovery  for  injuries  sustained  is,  that  the  party 
wronged  may  be  compensated  for  the  loss  ;  and  to  allow  inter- 
est from  the  date  of  the  injury,  on  the  value  of  the  property, 
would  only  give  appellee  compensation.  He  has  been  deprived 
of  the  property,  and  its  use,  and  he  has  not  had  the  money  or 
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its  use  since  that  time.  But  in  this  case,  the  evidence  largely 
preponderates  in  favor  of  the  value  of  the  property  being  fully 
equal  to  the  amount  of  the  verdict.  What  we  have  already  said 
renders  it  unnecessary  to  comment  on  the  instructions  asked 
by  appellants,  and  refused  by  the  court. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Canal  Boat  "Col.  Mulligan' 

V. 

John  H.  Buck 


Attachment  op  boats  and  vessels,  wider  act  of  1857 — requisites  of 
the  affidavit.  In  a  proceeding  by  attachment  against  a  boat,  under  the  act 
of  1857,  for  supplies  alleged  to  have  been  furnished  the  same,  the  affidavit, 
in  attempting  to  set  forth  the  cause  of  action,  alleged  that  at  the  time  of 
filing  the  same  the  boat  was  engaged  in  navigating  the  waters  within  this 
State,  and  that  the  supplies  were  furnished  nine  months  previously,  but  failed 
to  allege  that  the  boat  was  engaged  in  navigating  those  waters  at  the  time 
the  supplies  were  furnished :  Held,  the  affidavit  was  insufficient,  as  it  did 
not  show  on  its  face  a  case  within  the  act,  and  that  is  essential  to  give  the 
court  jurisdiction. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  G.  S.  Eldridge  and  Mr.  D.  L.  Hough,  for  the  appel- 
lant. 


Messrs.  Bull  &  Follett,  for  the  appellee. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  commenced  by  attachment,  in  the 
LaSalle  circuit  court,  against  the  canal  boat  "  Col.  Mulligan," 
to  subject  her  to  the  claim  of  appellee,  John  H.  Buck,  for  sup- 
plies alleged  to  have  been  furnished  by  him  at  the  request  of 
the  master  of  the  boat. 

The  affidavit  on  which  the  proceeding  was  based,  was  as  fol- 
lows : 


"  John  H.  Buck,  being  first  duly  sworn,  on  oath  says  that 
the  canal  boat  '  Col.  Mulligan'  is  a  vessel  or  water  craft  navi- 
gating the  navigable  waters  and  rivers  within  and  bordering 
upon  the  State  of  Illinois ;  that  within  nine  months  next  pre- 
ceding the  making  of  this  affidavit,  at  the  request  of  the 
master  of  said  canal  boat,  he,  in  his  capacity  of  tradesman, 
furnished  said  canal  boat  supplies  and  materials  to  be  used 
in  the  fitting,  furnishing  and  equipping  said  canal  boat,  amount- 
ing in  value  to  the  sum  of  $103.64.  Affiant  further  states 
that  said  boat  is  now  justly  indebted  to  him  in  the  sum  of 
$103.64  for  such  supplies  and  materials  furnished  by  him  as 
aforesaid,  for  fitting,  furnishing  and  equipping  said  canal  boat. 
He  therefore  prays  for  a  warrant  of  seizure  or  a  writ  of 
attachment,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided." 

The  defendant  moved  to  dismiss  the  cause,  for  the  reason, 
that  it  did  not  appear  from  the  affidavit  that  the  court  had 
jurisdiction,  but  the  motion  was  overruled,  and  exception 
taken.     It  is  to  this  point,  o,nly,  we  have  directed  our  attention. 

The  affidavit  was  made  and  filed  on  the  tenth  of  November, 
1865.  It  was  said  in  the  case  of  Williamson  v.  Hogan,  46  111. 
504,  that  a  party  seeking  the  aid  of  the  act  of  1857  must  show 
himself  clearly  within  its  terms  and  spirit,  as  nothing  will  be 
presumed  in  that  direction  in  his  favor.  In  the  case  of  the 
Schooner  Norway  v.  Jensen,  52  111.  373,  it  was  held,  the  affidavit 
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must  show  on  its  face  a  case  within  the  act  of  1857, — it  was 
that  which  gave  jurisdiction  to  the  court. 

The  act  of  1857  is  clearly  designed,  among  other  things,  to 
give  a  summary  remedy  to  those  who  should,  by  contract,  fur- 
nish supplies  to  a  boat  or  water  craft  navigating  the  waters 
within  the  jurisdiction  of  this  State  at  the  time  such  supplies 
were  furnished,  and  the  affidavit  should  so  allege.  Non  con- 
stat, from  this  affidavit,  that  this  boat  was  so  employed  when  the 
supplies  were  furnished.  The  statement  is,  that  at  the  time  of 
filing  the  affidavit,  November  10,  1865,  she  was  navigating 
those  waters.  The  supplies  were  furnished  her  nine  months 
previously,  and  there  is  no  averment  she  was  then  employed  in 
navigating  the  waters  within  the  jurisdiction  of  this  State. 
The  affidavit  was  not  sufficient  to  give  the  court  jurisdiction, 
and  the  motion  to  dismiss  should  have  been  allowed.  Refusing 
the  motion  was  error,  and  for  the  error  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Thompson 

v. 

Chaeles  Follansbee  et  ah 


Writ  of  Error — whether  it  will  lie.  A  writ  of  error  will  not  lie,  except 
to  2  final  order  of  court.  So  if  a  bill  is  dismissed  as  to  one  or  more  par- 
ties, the  complainant  can  not  prosecute  a  writ  of  error  until  there  has  been 
a  final  disposition  of  the  case  as  to  all  other  parties.  A  cause  of  action 
can  not  be  reviewed  as  to  one  party  at  one  time,  and  as  to  another  party 
at  another  time. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 
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The  opinion  states  the  case. 

Messrs.  Reynolds  &  Dunne,  for  the  plaintiff  in  error. 
Mr.  Henry  S.  Monroe,  for  the  defendants  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  circuit  court  of  Cook  county,  by  the 
plaintiff  in  error,  against  Edwin  C.  Larned,  Charles  Follans- 
bee,  Sally  M.  Follansbee,  and  others,  for  partition  of  certain 
real  estate  described  in  the  bill. 

At  the  October  term,  1869,  of  said  court,  the  defendants, 
Charles  Follansbee,  and  Sally  M.  Follansbee,  by  their  solici- 
tor, filed  a  demurrer  to  the  bill,  and,  on  the  hearing  the  demur- 
rer was  sustained,  and  the  bill  dismissed  as  to  Charles  and 
Sally  M.  Follansbee.  Nothing  further  appears  to  have  been 
done  in  the  cause  in  the  circuit  court,  and  so  far  as  the  record 
discloses,  the  cause  is  still  pending  there  against  the  other 
defendants  named  in  the  bill. 

The  complainant  brings  the  cause  to  this  court  on  error, 
with  the  record  in  the  condition  above  stated. 

It  is  a  well  settled  rule,  that  a  writ  of  error  will  not  lie, 
except  to  a  final  order  of  court.  If  the  bill  is  dismissed  as  to 
one  or  more  parties,  the  complainant  can  not  prosecute  a  writ 
of  error,  until  there  has  been  a  final  disposition  of  the  case  as 
to  all  other  parties.  A  cause  can  not  be  reviewed  as  to  one 
party  at  one  time,  and  as  to  another  party  at  another  time. 

It  appearing  that  there  has  been  no  final  order  in  this  cause 
in  the  court  below,  the  writ  of  error  is  dismissed,  with  costs. 

Writ  dismissed. 
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John  Phillips 

v. 

The  People  of  the  State  of  Illinois. 


1.  Criminal  law — verdict  upon  special  plea.  Where  a  party  had  pleaded 
not  guilty  to  an  indictment  for  an  assault  with  intent  to  murder,  and  under 
which  he  could  have  been  convicted  of  the  lesser  offense,  an  assault  with 
intent  to  do  a  bodily  injury,  an  application  for  leave  to  withdraw  his  plea 
of  not  guilty  for  the  purpose  of  filing  a  special  plea  of  former  conviction  in 
another  jurisdiction  for  the  same  offense,  was  regarded  of  a  most  danger- 
ous character  to  the  accused,  because,  if  he  had  failed  in  his  special  plea, 
the  jury  would  have  been  compelled  to  find  him  guilty  of  the  higher  offense 
charged  in  the  indictment. 

2.  If  such  a  plea  were  a  proper  one,  it  would  be  in  the  nature  of  a  plea 
puis  darrein  continuance  in  civil  cases,  and  the  legal  effect  of  it  might  be, 
if  the  defense  arose  after  the  plea  of  not  guilty  was  entered,  a  waiver  of 
the  latter  plea. 

3.  Same — withdrawing  plea  of  not  guilty  and  fling  special  plea — how  far 
discretionary.  An  application  for  leave  to  withdraw  a  plea  of  not  guilty 
in  such  case,  and  to  file  the  special  plea,  is  so  far  addressed  to  the  sound 
discretion  of  the  court,  that  nothing  short  of  a  clear  abuse  of  it  can  be 
assigned  as  error. 

4.  Same— former  conviction — lohether  a  bar — of  being  twice  put  in  jeop- 
ardy for  the  same  offense.  While  it  is  true,  that  a  person  shall  not  be  sub- 
ject, for  the  same  offense,  to  be  twice  put  in  jeopardy,  yet  a  conviction  and 
punishment  in  another  State  for  a  crime  against  our  own  laws,  can  not,  in 
any  legal  sense,  constitute  that  jeopardy. 

5.  So  where  a  party  was  indicted  iu  this  State,  in  a  county  bordering 
on  the  Mississippi  river,  for  an  offense  committed  upon  a  boat  attached  to 
the  east  bank  of  the  river,  and  within  the  jurisdiction  of  this  State,  and 
was  afterwards  indicted  in  the  State  of  Iowa,  on  the  opposite  side  of  the 
river,  for  an  offense  of  the  same  character,  alleged  to  have  been  committed 
within  the  jurisdiction  of  the  latter  State,  and  was  convicted  upon  proof  of 
the  same  offense  charged  in  the  indictment  found  in  this  State  :  Held,  the 
offense  for  which  the  conviction  was  had  in  the  State  of  Iowa,  could  not 
be  regarded  as  the  same,  in  law,  as  that  for  which  the  party  had  been 
indicted  in  Illinois,  and  that  conviction  was  no  bar  to  the  prosecution  here. 

6.  In  attempting  to  set  up  the  former  conviction  in  the  State  of  Iowa, 
there  was  no  foundation  laid  in  the  evidence  for  the  application  of  the 
principle  applicable  to  courts  of  concurrent  jurisdiction,  nor  was  the 
defense  placed  upon  that  ground. 
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7.  As  a  general  principle,  the  laws  of  a  country,  and  especially  its  crimi- 
nal laws,  do  not  extend  beyond  its  territorial  limits,  which,  in  this  case,  was 
the  middle  of  the  Mississippi  river. 

Writ  of  Error  to  the  Circuit  Court  of  Pock  Island  county ; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Blanchard  &  Silver,  for  the  plaintiff  in  error.  T 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
People. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  indicted,  on  the  eleventh  day  of 
January,  1869,  in  the  circuit  court  of  Pock  Island  county,  for 
an  assault  upon  one  Jasper  N.  Hampton,  with  a  loaded  revol- 
ver, on  the  thirtieth  day  of  October,  1868,  within  said  county. 
He  filed  a  plea  in  abatement  to  the  jurisdiction  of  the  court, 
to  which  a  demurrer  was  interposed,  sustained  by  the  court, 
and  the  plea  of  not  guilty  entered.  A  trial  was  had,  and  ver- 
dict of  "  guilty  of  assault  with  a  deadly  weapon  with  intent 
to  inflict  a  bodily  injury,  when  no  great  provocation  appeared," 
was  returned,  and  he  was  sentenced  to  pay  a  fine  of  $250,  upon 
which  the  case  was  brought  to  this  court  by  writ  of  error.  No 
point  is  made  upon  the  form  of  the  verdict.  The  bill  of  excep- 
tions shows,  that  when  the  case  was  called  for  trial,  plaintiff 
in  error  asked  leave  to  withdraw  his  plea  of  not  guilty,  and 
file  a  special  plea  in  bar  of  the  further  prosecution  of  the  cause. 
The  plea  is  set  out  in  the  bill  of  exceptions.  It  avers,  that 
theretofore,  at  a  session  of  the  district  court  of  the  State  of 
Iowa,  held  in  Muscatine  county,  of  that  State,  on  the  sixth 
day  of  June,  1869,  said  John  Phillips  was  lawfully  convicted 
of  said  offense,  charged  in  said  indictment;  that  the  said  dis- 
trict court  of  Iowa  had  exclusive  jurisdiction  of  said  offense, 
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the  same  having  been  committed  upon  the  waters  of  the  Mis- 
sissippi river,  said  river  being  navigable,  and  forming  a  com- 
mon boundary  between  the  States  of  Illinois  and  Iowa,  "  all 
of  which  will  appear  from  an  inspection  of  the  records  of  said 
conviction,  herewith  filed,  and  made  a  part  hereof,"  concluding 
with  a  verification  and  prayer  for  judgment. 

This  application  was  refused  by  the  court,  and  exception 
taken.  On  the  trial,%  the  counsel  for  the  accused  offered  the 
records  referred  to  in  the  plea,  in  evidence  to  the  jury,  which 
were  excluded  by  the  court,  and  exception  taken.  These  two 
exceptions  form  the  only  basis  of  error  relied  upon  in  argu- 
ment, and  comprise  the  only  questions  which  will  be  consid- 
ered here. 

The  application  for  leave  to  withdraw  the  plea  of  not  guilty, 
was  one  of  a  most  dangerous  character  to  the  accused  ;  because, 
if  allowed,  and  he  had  failed  in  his  special  plea,  the  jury  would 
have  been  compelled  to  find  him  guilty  of  the  higher  offense 
charged  in  the  indictment,  viz :  assault  with  intent  to  commit 
murder.  If  the  special  plea  tendered  had  been  a  proper  one,  it 
would  have  been  in  the  nature  of  a  plea  puis  darrein  continuance 
in  civil  cases,  and  the  legal  effect  of  it  might  have  been,  if  the 
defense  arose  after  the  plea  of  not  guilty  was  entered,  a  waiver 
of  the  plea  of  not  guilty  ;  and  in  such  a  case  as  this,  where  the 
offense  charged  in  the  indictment  is  of  a  grave  character,  pun- 
ishable with  imprisonment  in  the  penitentiary  for  a  term  that 
might  be  fixed  at  fourteen  years,  but  one  that  might,  under  the 
plea  of  not  guilty,  be  reduced  to  a  mere  misdemeanor,  pun- 
ishable with  a  fine,  as  it  actually  was,  the  court  would  not  be 
so  insensible  to  the  rights  and  interest  of  the  accused  as  to 
permit  his  counsel  to  place  him  in  the  position  where  he  must 
sustain  a  particular  defense,  or  be  exposed  to  a  certain  convic- 
tion of  the  specific  one  charged  in  the  indictment,  unless  such 
particular  defense  appeared  to  be  clearly  within  the  law.  It 
will  be  manifest  from  these  suggestions,  that  the  application 
was  addressed  to  the  sound  discretion  of  the  court,  and  nothing 
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short  of  a  clear  abuse  of  it  could  be  assigned  for  error.  Was 
there  such  abuse  in  this  case  ? 

This  leads  us  to  a  consideration  of  the  so-called  plea 
which  was  tendered — is  contained  in  full  in  the  bill  of  excep- 
tions, and  has  been  carefully  examined.  We  do  not  think 
the  court  erred  in  refusing  to  have  the  records  cumbered 
with  such  pleadings.  It  is  impossible  to  characterize  it  other- 
wise, than  as  a  mass  of  undigested  matter,  most  of  which  is 
wholly  inapplicable  to  the  proper  uses  of  a  plea,  so  incorpo- 
rated as  to  be  inseparable — one  part  repugnant  to  another — 
all  of  which  is  thrown  together  without  any  apparent  pur- 
pose of  forming  a  triable  issue,  and  in  supreme  disregard  of 
all  ordinary  principles  of  good  pleading.  The  records,  which 
are  incorporated  in  and  form  a  part  of  it,  contain  the  indict- 
ment in,  and  plea  to  the  jurisdiction  of,  the  district  court 
of  Iowa ;  all  orders  and  proceedings  of  record  in  that  court ; 
the  names  of  several  witnesses,  and  their  testimony  in  full, 
besides  a  learned  and  voluminous  charge  of  that  court  to  the 
jury.  The  part  purporting  to  contain  the  averments,  avers 
that  said  district  court  had  exclusive  jurisdiction  of  the  offense 
charged  in  the  indictment,  whereas  the  record,  made  a  part  of 
the  plea,  shows  that  he  was  indicted  for  an  offense  committed 
within  the  county  of  Muscatine,  in  the  State  of  Iowa,  and 
that  the  offense  for  which  he  was  tried  was  committed  upon  a 
ferry  boat,  at  the  time  fastened  to  the  dock  on  the  east  bank 
of  the  Mississippi,  and  within  the  county  of  Rock  Island,  Illi- 
nois. 

It  also  avers,  that  he  was  convicted  of  the  same  offense 
charged  in  the  indictment,  viz :  assault  with  intent  to  murder. 
But  it  appears  by  the  same  record,  that  he  was  convicted  in 
said  district  court  of  an  assault  with  intent  to  commit  great 
bodily  injury. 

These  reasons  are  sufficient  to  justify  the  court  below  in 
refusing  to  permit  the  plea  to  be  filed.  While  courts  should 
be  careful  to  secure  to  persons  accused  of  crime  all  of  their 
legal  rights,  yet  they  are  under  an  equal  obligation  to  the  side 


1870.]  Phillips  v.  The  People.  433 

Opinion  of  the  Court. 

of  the  people,  and  must  uphold  those  common  principles  of 
pleading  and  practice,  whose  observance  is  indispensable  to  a 
proper  administration  of  justice. 

But  we  are  aware  of  no  principle  of  law  upon  which  the 
matter  of  this  plea  could  be  set  up  as  a  bar  to  the  indictment 
in  Pock  Island  county,  for  an  offense  charged  to  have  been 
committed  within  that  county.  The  indictment  in  the  district 
court  of  Iowa  distinctly  alleged  what  purported  to  be  a  crime 
within  the  county  of  Muscatine,  in  that  State.  The  offense 
charged  in  the  latter,  was  not  intended  to  be  one  against  the 
laws  of  the  State  of  Illinois,  but  against  the  laws  of  the  State 
of  Iowa.  If  so,  then  the  offense  for  which  he  was  convicted 
in  the  district  court,  could  not  be  the  same,  in  law,  as  that  for 
which  he  was  indicted  in  Rock  Island  county.  Freeland  v. 
The  People,  16  111.  380. 

The  constitutional  boundaries  of  this  State  carry  her  terri- 
torial limits  to  the  middle  of  the  Mississippi  river.  The  offense 
for  which  plaintiff  in  error  was  indicted  and  tried  in  Rock 
Island  county,  was  both  alleged  and  proved  to  have  been  com- 
mitted within  that  county,  and  was,  therefore,  an  offense  against 
the  dignity  and  sovereignty  of  the  State  of  Illinois.  The 
statutes  of  Iowa  were  not  set  out  in  the  plea,  or  offered  in  evi- 
dence, so  far  as  the  record  shows.  The  bar  of  the  conviction 
in  the  State  of  Iowa  was  not  attempted  to  be  placed  upon  the 
theory  of  concurrent  jurisdiction  in  the  courts  of  each  State. 
It  is  a  general  principle,  that  the  laws  of  a  country  do  not 
extend  beyond  its  territorial  limits,  and  this  is  especially  so  as 
to  criminal  laws,  and  it  is  also  a  general  principle,  that  the 
conviction  and  punishment  of  an  accused  in  one  sovereignty 
is  no  bar  to  his  conviction  and  punishment  in  another,  in  which 
the  offense  was  originally  committed.  State  v.  Broion,  1  Hay  w. 
116 ;  Chief  Justice  Taney,  in  United  States  v.  Amy,  (reported 
in  note)  14  Md.  152,  and  cases  cited ;  Commomvealth  v.  Andrews, 
2  Mass.  14;  Same  v.  Green,  17  Mass.  540-7. 

As  there  was  no  foundation  laid  in  the  evidence  for  the 
application  of  the  principles  applicable  to  courts  of  concurrent 
28 — 55th  III. 

I 


434  Mix  et  al.  v.  King.  [Sept.  T., 

Syllabus. 

jurisdiction,  and  as  the  people  of  the  State  of  Illinois  were 
neither  parties  nor  privies  in  the  record  offered  in  evidence, 
we  are  unable  to  perceive  any  principle  upon  which  it  was 
admissible  as  evidence  to  the  jury.  While  we  are  bound  to 
extend  to  all  persons  accused  of  crime  the  benefit  of  the  benign 
maxim  of  the  common  and  our  constitutional  law,  "  that  no 
person  shall  be  subject,  for  the  same  offense,  to  be  twice  put 
in  jeopardy/'  yet  we  are  unwilling  to  admit,  that  a  conviction 
and  punishment  in  a  sister  State  for  a  crime  against  our  own 
laws,  in  any  legal  sense,  constitutes  that  jeopardy. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Eussell  C,  Mix  et  al. 
v. 
Harriet  King. 


1.  Homestead— ichether  the  wife  may  have  a  remedy  in  respect  thereto,  in 
the  life  time  of  her  husband.  Where  the  husband  has  abandoned  his  wife, 
leaving  her  in  possession  of  the  homestead,  but  failing  to  provide  her  any 
support,  if  she  be  wrongfully  ousted  from  the  possession  she  is  entitled  to  a 
standing  in  court,  to  maintain  a  suit  in  her  own  name,  for  the  assertion  of 
her  right  in  respect  to  the  homestead,  even  during  the  life  time  of  her  hus- 
band. 

2.  Same — effect  of  a  judgment  in  ejectment — omission  of  the  wife  to  plead. 
Husband  and  wife  executed  a  mortgage  upon  premises  occupied  by  them 
at  the  time  as  a  homestead,  but  there  was  no  release  of  the  homestead  right. 
Afterwards,  the  husband  abandoned  his  wife,  leaving  her  in  possession  of 
the  homestead,  but  providing  her  no  means  of  support.  A  sale  of  the 
premises  was  had,  under  a  power  in  the  mortgage,  and  the  purchaser 
thereat  subsequently  brought  ejectment  against  the  husband,  and  recovered 
a  judgment,  and  thereupon  ousted  the  wife  from  her  possession  by  force : 
Held,  the  judgment  in  ejectment,  so  far  as  the  right  of  homestead  was  con- 
cerned, was  a  nullity ;  and  although  a  writ  of  possession  issued  upon  such 
judgment  would  be  sufficient,  legally,  to  effect  the  purpose  of  expelling  the 
wife  from  the  premises,  yet  it  would  not  impair  or  destroy  the  homestead 
right. 
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3.  Nor  would  the  right  of  the  wife,  in  such  case,  to  assert  her  claim  to 
the  homestead,  be  at  all  impaired  by  her  omission  to  plead  it  in  the  eject- 
ment suit,  as  she  was  not  a  party  thereto. 

4.  Same — remedy  of  the  wife  in  such  case.  In  such  case,  the  judgment 
in  ejectment  against  the  husband  would  be  a  bar  to  any  remedy  at  law  in 
behalf  of  the  wife,  to  recover  the  possession  under  her  claim  of  the  home- 
stead right;  so  she  has  her  remedy  in  chancery  against  the  party  who 
ousted  her  under  the  judgment,  to  restore  her  to  the  proper  enjoyment  of 
that  right. 

5.  Same — oftlie  proper  adjustment  of  the  rights  of  the  parties.  Upon  bill 
in  chancery  filed  by  the  wife,  against  the  plaintiff  in  the  ejectment  suit, 
who  thus  expelled  her  from  the  possession  of  the  homestead,  for  the  pur- 
pose of  asserting  her  homestead  right,  the  proper  mode  of  adjusting  the 
rights  of  the  parties  was  determined  to  be,  to  take  an  account  of  the  rents 
and  profits  received  by  the  defendant,  deducting  therefrom  the  taxes  paid 
by  him  and  all  necessary  repairs  put  upon  the  premises;  and  inasmuch  as 
the  premises  were  worth  over  $1000,  to  make  an  order,  in  analogy  with 
the  statute,  to  set  off  the  homestead  in  kind,  and  if  that  could  not  be  done, 
that  the  premises  be  sold,  unless  the  defendant  would  pay  to  the  complain- 
ant $1000,  the  value  of  her  homestead,  and  the  balance  due  for  rents  and 
profits,  and  that  the  same  should  be  a  lien  on  the  premises. 

6.  Trust — whether  it  exists.  A  sale  was  had,  under  a  power  of  sale  in  a 
mortgage,  of  premises  occupied  by  the  mortgagors,  husband  and  wife,  as  a 
homestead,  of  which,  however  there  was  no  release  in  the  mortgage.  At 
the  sale  there  was  an  agreement  between  the  wife  and  the  purchaser, 
that  the  former  should  have  the  right  of  redemption  therefrom,  within 
one  year,  by  the  re-payment  of  the  purchase  money,  with  twenty-five 
per  cent  interest.  Other  persons  present  at  the  sale,  were  ready  and 
willing  to  secure  the  property  for  the  wife,  but  for  this  agreement.  Some 
two  years  after  the  sale  the  purchaser  recovered  a  judgment  in  ejectment 
against  the  husband,  under  which  he  ousted  the  wife  from  possession,  the 
husband  in  the  meantime  having  abandoned  the  wife,  leaving  her  without 
the  means  of  support.  Within  the  year  after  the  sale  the  wife  had  an  inter- 
view with  the  purchaser  on  the  subject  of  the  redemption,  and  could  then 
have  obtained  the  money  by  mortgaging  the  premises,  which  he  would  not 
permit  to  be  done.  No  further  effort  was  made  by  her  towards  redemption 
for  six  years  after  the  sale,  when  she  filed  her  bill  in  chancery  against  the 
purchaser,  seeking  thereby  to  establish  a  trust  relation  between  him  and 
herself  in  respect  to  the  property  :  Held,  the  relation  of  trustee  and  cestui 
que  trust  did  not  exist.  The  ladies  on  her  part  was  inconsistent  with  such 
relation,  the  purchaser  having  for  five  years  after  the  time  of  redemption 
expired,  been  permitted  to  pay  taxes,  and  make  repairs  and  improvements 
on  the  premises,  involving  a  large  expenditure  of  money. 
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Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Paeks  &  Annis,  for  the  appellants. 

Mr.  A.  M.  Herrington  and  Mr.  A.  G.  McDole,  for  the 

appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Harriet  King  filed  her  bill,  asking  that  the  sale  of  certain 
premises  therein  described,  be  set  aside,  the  deed  cancelled,  and 
for  other  relief. 

In  1858,  she,  and  her  husband,  then  living  with  her,  exe- 
cuted a  trust  deed  on  the  property,  to  Justin  S.  Morrill,  to 
secure  the  payment  of  $660,  a  part  of  which  is  averred  to  be 
usury.  There  was  no  release  of  the  homestead  right.  In  1859 
Morrill,  by  virtue  of  the  power  granted  to  him  in  the  deed, 
sold  the  premises  to  Russell  C.  Mix,  appellant,  for  $666.48, 
and  executed  to  him  a  deed.  At  the  time  of  the  sale  Mix 
agreed  with  the  complainant  that  she  might  redeem  from  the 
sale,  within  one  year,  by  the  re-payment  of  the  purchase 
money,  with  twenty-five  per  cent  interest.  There  were  other 
persons  at  the  sale,  ready  and  willing  to  secure  the  property 
for  Mrs.  King,  but  for  this  agreement. 

She  had  one  interview  with  Mix  before  the  expiration  of  the 
year,  in  regard  to  the  redemption,  and  could  have  obtained  the 
money  by  mortgaging  the  property,  but  he  refused  to  permit 
her  to  do  so. 

The  complainant  was  in  possession  at  the  time  of  the  sale 
under  the  trust  deed,  and  continued  so  until  1861. 

Mix,  in  1861,  commenced  an  action  of  ejectment  against 
Levi  King,  husband  of  appellee,  to  recover  possession  of  the 
property,  obtained  judgment  against  him,  and  by  force  ousted 
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the  complainant  in  a  most  violent  manner.  At  this  time  Levi 
King  was  absent  from  the  State,  and  in  the  military  service  of 
the  United  States,  and  in  fact  never  resided  on  the  premises 
since  1859,  and  had,  for  many  years  prior  to  the  commence- 
ment of  this  suit,  abandoned  his  wife  and  two  children,  and 
furnished  no  means  whatever  for  their  support. 

In  1861  Russell  Mix  made  a  life  lease  of  the  premises  to  his 
sister,  Anna  Mix,  for  the  nominal  consideration  of  $1000,  but 
she  paid  no  money,  and  had  knowledge  of  the  possession  and 
rights  and  equities  of  the  complainant. 

We  are  satisfied,  from  the  evidence,  that  at  the  time  the  prop- 
erty was  purchased  at  the  mortgagee's  sale,  it  was  worth  $1200 
or  $1500 ;  that  complainant  and  her  children  then  occupied  the 
same  as  a  homestead ;  that  Levi  and  Harriet  King  were  hus- 
band and  wife;  that  the  homestead  right  had  never  been 
divested,  by  the  execution  of  the  mortgage  or  otherwise,  and 
that  there  never  had  been  any  abandonment  of  the  same ;  that 
Levi  had  wholly  deserted  his  wife  and  children,  and  failed  and 
neglected  to  provide  any  means  for  their  support,  and  there 
was  an  agreement  that  Harriet  might  redeem. 

Since  the  forcible  ejectment  of  Mrs.  King,  in  the  year  1861, 
Mix  has  had  the  possession  of  the  premises,  and  has  enjoyed 
the  rents  and  profits. 

The  court  below  set  aside  the  sale,  and  decreed  that  Mrs. 
King  should  have  possession  in  thirty  days,  but  took  no  account 
between  the  parties. 

Mix  purchased  with  full  knowledge  of  her  rights  under  the 
law.  The  judgment  in  ejectment,  so  far  as  the  right  of  home- 
stead was  concerned,  was  a  nullity. 

It  is  contended  that  Harriet  King,  during  the  life  time  of 
her  husband,  can  not  sue,  and  that  the  homestead  right  is  his 
alone,  while  living.  Under  such  construction  the  statute  is 
wholly  inoperative,  upon  the  abandonment  of  the  wife  by  the 
husband.  He  may  leave  her  and  her  children,  and  make  no 
provision  for  them,   and   the  strong  arm  may  deprive  her  of 
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home,  and  she  is  without  remedy.  Thus  the  beneficent  inten- 
tion of  the  statute  will  be  entirely  frustrated,  and  the  deserted 
wife  and  abandoned  children  are  without  the  protection  of  the 
law.  We  can  not  agree  to  a  construction  so  mischievous  in  its 
effects,  and  which  would  thwart  the  very  object  of  the  law. 
When  abandoned  and  unprovided  for,  she  is  entitled  to  a  stand- 
ing in  court,  to  have  her  wrongs  redressed,  and  her  rights 
maintained.     Love  v.  Moynehan,  16  III.  277. 

This  bill  was  filed  in  behalf  of  the  deserted  wife  and  infant 
children,  and  contains  averments  sufficient  for  the  interposition 
of  equity.  It  avers  that  the  premises,  in  which  the  right  of 
homestead  has  never  been  released,  were  bought,  and  are  held, 
as  trust  property;  that  a  large  amount  of  rents  has  been 
received  by  the  purchaser,  since  the  forcible  expulsion  of  the 
wife  and  children,  and  that  there  was  usury  in  the  original  loan, 
for  the  satisfaction  of  which  the  property  was  sold. 

The  proof  does  not  establish  the  relation  of  trustee  and  cestui 
que  trust.  We  shall  not  decide  whether  the  wife,  in  1859,  and 
prior  to  the  desertion  of  the  husband,  was  capable  of  making 
an  agreement  in  relation  to  the  redemption  of  the  property, 
which  she  could  enforce  after  she  was  abandoned.  Concede 
the  correctness  of  this,  and  yet  the  wife  has  not  so  acted  as  to 
merit  our  interference.  The  time  of  redemption  expired  in 
1861,  and  this  bill  was  filed  in  1866.  At  no  time  has  any 
money  been  paid  or  tendered.  There  has  been  no  proper  effort 
made  to  redeem.  For  five  years  the  purchaser  was  permitted 
to  pay  taxes,  and  make  repairs  and  improvements,  on  the  prop- 
erty, involving  a  large  expenditure  of  money.  This  indiffer- 
ence and  laches  can  not  be  recognized.  They  are  wholly 
inconsistent  with  the  alleged,  relation  between  the  parties. 

It  was  error,  then,  to  set  aside  the  sale  made  by  the  trustee. 
There  was  no  irregularity,  no  violation  of  the  power.  The  fee 
was  in  the  husband,  and  by  virtue  of  the  trust  deed  and  sale 
this  fee  has  become  vested  in  the  purchaser,  subject  to  the  right 
of  homestead.     McDonald  v.  Orandall,  43  111.  231. 
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Is  there,  under  the  circumstances  of  this  case,  adequate 
remedy  at  law  ?  If  not,  what  relief  will  equity  afford  ?  Nei- 
ther ejectment  nor  forcible  detainer  could  be  maintained  by  the 
wife  for  possession.  The  judgment  in  ejectment,  obtained  by 
the  purchaser  against  the  husband  would  be  a  bar,  for  under 
that  the  wife  and  children  could  be  dispossessed.  The  posses- 
sion of  the  wife  is  the  possession  of  the  husband.  Under  the 
facts,  therefore,  there  is  no  remedy  at  law. 

The  trustee's  sale  and  deed,  however,  were  wholly  inopera- 
tive as  to  the  homestead.  This  had  not  been  released  in  the 
mode  pointed  out  by  the  statute,  and  from  no  subsequent  con- 
duct can  we  infer  a  waiver  or  surrender  of  it.  The  removal 
from  the  premises  was  forcible,  not  voluntary.  Though  the 
writ  of  possession,  if  one  was  used  at  the  time  of  the  expulsion, 
was  sufficient,  legally,  to  effect  the  purpose,  yet  this  did  not 
impair  or  destroy  the  homestead  right.  This  would  have  been 
a  bar  to  the  recovery  in  ejectment,  if  it  had  been  pleaded.  The 
omission  to  plead  it  cannot  deprive  of  the  right,  for  the  wife 
was  no  party  to  the  suit. 

Married  women  and  infants  should  always  be  the  peculiar 
care  of  courts  of  chancery.  In  this  case  the  purchaser,  with 
full  knowledge  of  the  possession  and  the  rights  of  the  wife  and 
children,  ejected  them  from  the  premises  with  force  and  vio- 
lence. He  has  for  years  wrongfully  enjoyed  the  rents  and 
profits.  He  has  received  a  large  amount  of  money,  which,  in 
equity  and  conscience,  belongs  to  the  wife.  He  has  also 
expended  money  in  the  payment  of  taxes,  and  for  repairs  of 
the  property.  This  should  be  set  off  against  the  rents.  To 
prevent  a  multiplicity  of  suits,  adjust  the  accounts  between  the 
parties,  and  do  complete  justice,  in  placing  appellee  in  the  pos- 
session of  property  of  which  she  was  unjustly  deprived,  the 
bill  should  be  entertained.  It  would  be  flagrant  injustice  to 
close  our  ears  to  the  appeals  of  the  deserted  wife,  and  leave  her 
to  the  slow  and  imperfect  relief  which  the  law  might  afford. 
It  is  alike  the  province  and  the  duty  of  equity  to  give  a  full, 
prompt  and  adequate  remedy.     This  woman,  abandoned  by 
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her  legal  protector,  without  any  means  of  support,  except  her 
own  unaided  efforts,  oppressed  and  deprived  of  a  right  given 
to  her  by  law,  and  expelled  from  her  home  in  a  manner  which 
excites  our  just  indignation,  should  be  a  favorite  object  of  a 
court  of  equity. 

At  the  time  of  the  trustee's  sale,  the  property  was  worth 
over  $  1000,  and  it  is  now  worth  $4000  or  f  5000.  The  trustee 
and  purchaser  both  knew  that  there  had  been  no  release  of  the 
homestead.  They  ought  not  to  have  by  the  strong  arm  that 
which  ^vas  not,  and  could  not  have  been,  sold  by  the  terms  of 
the  trust  deed.  The  purchaser  must  be  presumed  to  know  the 
law,  and  that  he  had  no  right  to  the  possession,  except  by  the 
voluntary  assent  of  the  wife. 

The  decree  of  the  court  below  is  therefore  reversed,  with 
directions  to  take  an  account  of  the  rents  and  profits  received 
by  appellants,  and  the  payment  of  taxes  and  all  necessary 
repairs,  and  adjust  the  same  between  the  parties,  and  when  this 
has  been  done,  that  an  order  be  made,  in  analogy  with  the 
statute,  to  set  off  the  homestead  in  kind,  and  if  this  can  not  be 
done,  that  the  premises  be  sold,  unless  the  defendants  in  the 
court  below  will  pay  to  the  complainant  $1000,  the  value  of 
her  homestead,  and  the  balance  due  for  rents  and  profits,  and 
that  the  same  be  a  lien  on  the  premises. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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LlJDWIG    HUTT 

V. 

John  P.  Beuckman  et  al. 


1.  Jury — should  be  allowed  to  settle  issues  of  fact  If  there  is  any  evi- 
dence before  a  jury,  tending  to  prove  an  issue  submitted  to  them,  it  is  error 
for  the  court  to  exclude  it  from  their  consideration.  In  such  case  the 
question  is  not  whether  the  evidence  is  sufficient  to  prove  the  issue,  but 
whether  there  is  so  much  evidence  tending  to  prove  it,  that  it  should  not  be 
excluded. 

2.  Breach  of  warranty — application  of  the  damages  arising  therefrom, 
to  one  of  a  series  of  notes.  Where  several  notes  were  given  upon  the  pur- 
chase of  personal  property,  in  respect  to  which  there  was  a  warranty,  and 
all  the  notes  have  been  paid  except  one,  if  there  be  a  breach  of  the  war- 
ranty, the  damages  arising  therefrom,  being  equal  in  amount  to  the  note 
remaining  unpaid,  may  be  applied  to  the  full  extinguishment  thereof,  and 
will  not  be  regarded  as  applicable  only  to  the  who\e  series  of  notes,  to  be 
deducted  from  each  in  the  proportion  its  amount  should  bear  to  the  entire 
consideration  of  the  purchase. 

3.  Replevin — when  it  will  lie — what  matters  may  be  adjusted  therein.  A 
mortgagee  of  chattels  took  the  property  into  possession  for  non-payment  of 
the  last  of  a  series  of  notes  to  secure  which  the  mortgage  was  given,  and 
thereupon  the  mortgagor  brought  an  action  of  replevin  against  the  mortga- 
gee to  recover  the  possession  of  the  property.  The  defendant  set  up  the 
mortgage  and  the  notes  secured  thereby,  alleging  the  non-payment  of  the 
last  of  the  series,  and  consequent  breach  of  the  condition  of  the  mortgage. 
To  this  the  plaintiff  replied  that  the  notes  were  given  on  the  purchase  from 
the  mortgagee  of  the  property  embraced  in  the  mortgage,  in  respect  to 
which  there  was  a  warranty,  and  that  the  damages  arising  from  a  breach 
of  such  warranty  equaled  in  amount  the  note  remaining  unpaid,  and  sought 
to  have  such  damages  applied  in  extinguishment  of  that  note:  Held,  the 
replication  was  good,  and  the  matters  involved  therein  could  be  properly 
adjusted  in  the  action  of  replevin. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Hutt,  against 
Bruckman  and  Bogue,  to  recover  possession  of  a  planing  mill 
and  the  machinery  and  fixtures  belonging  thereto. 
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It  appears  that  Hutt  had  previously  purchased  the  property 
in  controversy  from  Bruckman,  and  executed  therefor  his  three 
promissory  notes,  to  secure  which  he  also  gave  to  Bruckman  a 
mortgage  on  the  property  purchased.  Bruckman  set  up  by 
plea;  the  notes  and  mortgage,  alleging  the  non-payment  of  the 
last  of  the  series,  and  consequent  breach  of  the  condition  of 
the  mortgage,  by  reason  whereof  he  took  the  property  into 
possession,  through  his  agent  Bogue,  as  he  had  a  right  to'  do. 

To  this  plea  the  plaintiff  replied  that  Bruckman,  in  making 
the  sale  of  the  property  to  him,  made  a  warranty  in  respect 
thereto,  of  which  there  had  been  a  breach,  and  that  the  dama- 
ges arising  from  such  breach  of  warranty  equaled,  in  amount, 
the  note  remaining  unpaid,  by  reason  whereof  there  was  a  total 
failure  of  consideration  as  to  such  note. 

A  demurrer  was  sustained  to  this  replication,  and  the  cause 
was  tried  upon  another  issue, — that  of  accord  and  satisfaction, 
resulting  in  a  verdict  for  the  defendants.  The  particular 
grounds  of  error  alleged  are  set  forth  in  the  opinion  of  the 
court. 

Messrs.  Cooper  &  Packard,  for  the  appellant. 

Messrs.  Rogers  &  Garnett,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  by  the  circuit 
court  of  Cook  county,  against  the  appellant,  in  an  action  of 
replevin  brought  by  him  to  recover  possession  of  a  planing  mill 
and  the  machinery  and  fixtures  thereof,  which  the  appellees 
had  taken  possession  of  under  a  chattel  mortgage. 

The  only  real  issue  before  the  jury  was,  whether  there  was 
an  accord  and  satisfaction  between  the  parties. 

After  all  the  evidence  had  been  offered  on  the  trial,  by 
either  of  the  parties,  the  defendants,  by  their  counsel,  moved 
the  court  to  exclude  all  the  evidence  of  plaintiff,  from  the  jury, 
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which  motion  was  sustained  by  the  court,  and  the  court 
told  the  jury  that  there  was  no  evidence  to  sustain  the  issue 
on  the  part  of  the  plaintiff,  before  them,  and  orally  instructed 
them  to  find  the  defendants  not  guilty,  and  property  in  the 
defendants. 

To  which  exclusion  of  evidence  and  instructions  of  the 
court,  the  plaintiff,  by  his  counsel,  excepted. 

And  the  jury  thereupon  found  their  verdict  of  defendants 
not  guilty,  and  property  in  defendants. 

The  first  point  made  by  the  appellant  is,  that  the  court  erred 
on  the  trial  in  excluding  the  evidence  of  appellant  from  the 
jury,  and  instructing  the  jury  to  find  a  verdict  for  defendants. 

The  counsel  for  the  appellees  admit  this  point  to  be  well 
taken,  if  there  was  any  evidence  tending  to  prove  the  issue, 
before  the  jury,  as  settled  by  Phelps  v.  Jenkins,  4  Scam.  48,  Stump 
v.  Kelly,  22  111.  140,  and  Winne  v.  Hammond  et  al.  37  111.  99. 
But  they  insist  there  was  no  such  evidence, — that  there  was  no 
evidence  tending  to  show  an  acceptance  of  Bruckman's  proposi- 
tion that  he  would  be  satisfied  with  $2000.  It  is  true,  that  the 
language  of  Hutt's  reply  to  it,  that  he  would  do  the  best  he 
could,  is  somewhat  ambiguous ;  but  in  determining  the  question 
whether  there  was  an  acceptance,  not  only  the  language  of 
Hutt  is  to  be  looked  to,  but  the  act  of  Hutt  in  connection 
with  it,  is  to  be  regarded.  It  appears  when  the  boiler  gave 
entirely  out,  Hutt  went  to  Bruckman  to  rescind  the  purchase, 
and  offered  to  restore  back  the  property,  but  on  Bruckman 
making  the  proposition  he  did,  Hutt  said  he  Avould  do  the  best 
he  could,  and  immediately  left  and  purchased  a  new  boiler  and 
went  on  with  the  mill.  Iverson,  in  his  testimony,  says  :  "From 
Bruckman's  house,  after  that  conversation,  we  went  to  Schnei- 
der's for  a  boiler,  and  from  thence  to  Prisig's  and  bargained 
for  a  boiler  right  away,"  which  tends  to  indicate  that  an 
arrangement  had  been  made,  and  one  which  was  satisfactory 
to  Hutt. 

It  is  further  claimed,  that  even  if  it  be  admitted  that  Hutt 
accepted  Bruckman's  proposition,  there  is  no  evidence  tending 
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to  show  that  the  agreement  was  performed;  that  the 
were  to  be  paid  in  cash,  and  the  payment  was  not  made  until 
the  notes  fell  due.  But  it  is  not  entirely  clear  that  the  $2000, 
were  to  be  paid  presently  in  cash.  Whether  it  was  understood 
by  the  parties  that  it  was  to  be  so  paid,  or  on  time,  and  as  each 
of  the  first  two  notes  fell  due,  was  a  very  proper  question  for 
a  jury  to  determine,  from  all  the  evidence  in  the  case.  In  doing 
which,  the  circumstances  of  the  parties  might  properly  be  con- 
sidered, and  the  fact  that  the  two  notes  first  falling  due,  would 
amount  when  due,  with  the  interest  thereon,  to  just  $2000.43, 
as  appears,  although  the  last  circumstance  might  have  been  a 
mere  accident. 

Whether  an  accord  and  satisfaction  was  or  was  not  sufficiently 
made  out,  as  set  up  in  the  replication,  is  not  the  question,  but 
whether  there  was  not  so  much  evidence  tending  to  show  the 
same,  that  the  court  did  not  err  in  refusing  to  let  the  jury  say, 
under  proper  instructions,  whether  such  an  accord  and  satisfac- 
tion had  been  proved. 

We  think,  from  a  careful  examination  of  the  evidence,  that 
there  was  error  in  the  action  of  the  court  in  this  respect. 

Another  assignment  of  error,  is,  that  of  sustaining  a  demur- 
rer to  the  fourth  replication  to  the  fourth  plea,  which  replica- 
tion was  as  follows : 

"That  the  consideration  for  which  said  three  promissory  notes 
and  chattel  mortgage  in  said  pleas  mentioned  has  in  part  failed, 
and  the  consideration  for  the  promissory  note  due  May  1,  1869, 
has  wholly  failed;  that  the  notes  and  mortgage  in  each  of 
said  pleas  mentioned  are  the  same ;  that  the  only  consideration 
for  which  notes  and  mortgage  were  given  was  the  one-third 
interest  in  a  planing  mill,  and  in  the  engine,  boiler  and  fix- 
tures contained  therein,  and  in  the  business,  being  carried  on 
thereat.  That  said  property  consisted,  amongst  other  things, 
of  one  steam  boiler  and  one  siding  planer,  which  defendant, 
Bruckman,  in  order  to  induce  plaintiff  to  join  with  said  Hans 
Iverson  in  purchasing  defendant's  interest  and  in  executing  said 
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notes  and  mortgage,  warranted  to  plaintiff  to  be  in  good  order 
and  condition,  and  good  as  new,  which  warranty  plaintiff  then 
and  there  relied  upon,  and  on  the  same  day  joined  with  said 
Iverson  in  making  said  purchase,  and  continuing  to  rely  upon 
the  same,  on  February  18,  1869,  joined  with  said  Iverson  in 
executing  and  delivering  said  notes  and  mortgage.  That  at  the 
time  of  said  sale,  the  said  boiler  and  siding  planer  were  not 
in  good  order  and  condition  and  as  good  as  new,  but  were  old, 
worn,  defective  and  worthless,  and  plaintiff  has,  since  the  said 
purchase  and  the  giving  of  the  said  notes  and  mortgage,  been 
obliged  to  have  the  said  boiler  and  siding  planer  removed  and 
replaced  by  another  and  better  boiler  and  siding  planer,  at  a 
cost  to  him  of  more  than  $2000,  and  by  reason  of  such  old, 
worn  and  defective  condition  of  said  boiler  and  siding  planer, 
defendant  Bruckman's  interest  in  said  property  so  purchased 
of  him  was  not  worth  in  value  to  exceed  $1000,  and  that  said 
partial  failure  of  the  consideration  for  said  three  promissory 
notes  and  chattel  mortgage,  and  the  failure  of  the  consideration 
to  the  plaintiff  on  account  of  his  joint  interest  in  said  property, 
exceeded  in  amount  the  whole  amount  of  said  promissory  note 
due  on  the  first  day  of  May,  1869,  and  which  is  the  only  one 
of  said  three  promissory  notes  which  remains  unpaid,  as  in  said 
pleas  stated,  wherefore  the  consideration  for  said  promissory 
note  due  May  1,  1869,  has  wholly  failed,  and  the  chattel  mort- 
gage given  to  secure  the  same  is  of  no  further  force  or  effect ; 
and  that  on  May  1,  1869,  plaintiff  purchased  all  of  said  Iver- 
son's  interest  in  and  to  said  property,  and  now  owns  the  same 
and  is  entitled  to  the  possession  thereof." 

The  objections  taken  to  this  replication  are,  that  the  facts 
therein  set  forth  amount  only  to  a  partial  failure  of  considera- 
tion, and  that  even  if  the  replication  does  set  forth  a  total  fail- 
ure of  consideration,  such  a  defense  is  not  admissible  in  this 
suit. 

It  is  insisted,  that  under  the  facts  as  here  set  forth,  there 
was  a  partial  failure  of  the  consideration  of  each  one  of  the 
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three  notes ;  that  Hutt  would  be  entitled  to  an  equal  deduction 
from  each  note,  and  from  this  note,  an  abatement  to  the  extent 
of  only  one  third  part  of  the  whole  amount  of  failure  of  con- 
sideration, and  that  he  might  have  a  ground  of  action  for 
money  had  and  received  against  Bruckman,  or,  in  a  proper  case, 
where  a  set  off  was  admissible,  a  right  of  set  off  in  a  suit  by 
Bruckman,  to  the  extent  of  the  overpayment  on  the  first  two 
notes. 

But  this  was  a  single  transaction  of  a  purchase  of  personal 
property,  with  warranty,  for  a  price  payable  in  installments, 
evidenced  by  notes.  All  the  other  payments  having  been  made 
in  full,  and  the  damages  arising  from  the  breach  of  warranty 
equalling  the  amount  of  the  last  payment,  we  perceive  no  suffi- 
cient reason  why  they  should  not  be  applied  to  the  full  extin- 
guishment of  such  last  payment.  There  would  seem  to  be 
essentially  a  failure  of  consideration  for  the  payment. 

And  if  not  strictly  a  failure  of  the  consideration  of  the  notes, 
it  could  be  availed  of  by  way  of  recoupment  of  damages.  Had 
the  question  arisen  upon  the  first  note,  when  it  became  due, 
before  the  others  were  due  or  paid,  it  would  have  been  more 
embarrassing,  but  we  are  not  called  upon  to  consider  that 
question. 

But  it  is  claimed  that  such  a  defense  is  not  admissible  in 
this  suit ;  that  it  would  not  have  been  good  at  the  common  law, 
in  an  action  upon  the  note,  because  the  quantum  to  be  deducted 
on  that  account  is  not  a  matter  of  definite  computation,  but  is 
unliquidated  damages ;  that  it  is  not  admissible  under  our 
statute,  because  the  section  giving  it  reads,  "  in  any  action 
commenced,  or  which  may  hereafter  be  commenced,  in  any 
court  of  law  in  this  State,*  upon  any  note,"  etc.  and  that  this 
is  not  an  action  commenced  in  a  court  of  law,  upon  the  note, 
but  an  action  of  replevin,  to  regain  the  possession  of  goods, 
and  the  defendants  are  claiming  the  possession  of  the  property 
under  the  mortgage,  and  not  under  the  note,  and  that  this 
court  has  decided  that  failure  of  consideration  is  not  a  defense 
to  a  scire  facias  to  foreclose  a  mortgage  of  lands. 


1870.]  Hutt  v.  Bruckman  et  al.  447 

Opinion  of  the  Court. 

Under  the  earlier  English  decisions,  such  a  defense  might 
not  have  been  admissible,  in  an  action  upon  the  note,  and 
Hutt  could  have  found  redress  only  in  a  cross  action  against 
Bruckman,  but  under  the  relaxation  of  the  old  rule,  which  has 
obtained  in  modern  times,  we  think  the  defense  might  be  made 
at  common  law,  in  an  action  upon  the  note.  Withers  v.  Greene, 
9  How.  214. 

Because  it  has  been  decided  that  failure  of  consideration  is 
not  a  defense  to  a  scire  facias  to  foreclose  a  mortgage  of  lands, 
it  does  not  follow  that  a  chattel  mortgage  may  not  be  shown  to 
be  of  no  force  and  effect,  on  account  of  failure  of  consideration 
of  the  note,  the  payment  of  which  it  was  given  to  secure. 
That  decision  was  based  in  part  upon  the  peculiar  nature  of 
the  remedy  by  scire  facias,  and  that  it  was  founded  upon  a 
record. 

The  debt  is  considered  the  principal,  and  the  mortgage  as  a 
mere  incident  to  it.  Whatever  defeats  the  principal  should 
extinguish  the  incident. 

If  appellant  had  paid  the  note,  surely  such  payment  would 
have  been  a  complete  defense.  Any  other  defense,  which 
shows  that  Bruckman  is  not  entitled  to  have  payment  of  the 
note,  would  seem  to  be  equivalent  to  payment,  so  far  as  the 
validity  of  the  mortgage  is  concerned. 

The  doctrine  that,  although  upon  the  adjustment  of  the 
rights  of  the  parties  growing  out  of  this  transaction,  Bruckman 
is  not  entitled  to  any  more  money  from  Hutt,  yet,  that  by  an 
enforcement  of  the  mortgage  alone,  satisfaction  may  be  had  to 
the  amount  of  the  note,  in  whole  or  in  part,  and  that  Hutt's 
only  redress  is,  afterwards,  to  bring  his  cross  action  to  recover 
the  money  back,  does  not  stand  commended  to  our  favor  by 
any  sound  reason.  Whatever  ground  of  defense  Hutt  may 
have,  for  aught  we  see,  may  as  conveniently  be  heard  and 
determined  in  this,  as  in  a  subsequent  action.  Such  circuity 
of  action  would  be  attended  with  expense,  delay,  and  the 
hazard  of  the  insolvency  of  Bruckman,  in  the  mean  time. 
We  would  regard  it  as  but  the  pursuing  of  a  needless  form, 
at  the  expense  of  justice. 
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The  appellant  should  be  allowed  the  opportunity  to  assert 
his  proffered  defense  in  the  present  proceeding,  and  save  his 
property  from  being  appropriated  to  the  payment  of  a  debt, 
which,  as  he  claims,  he  does  not  owe. 

The  demurrer  to  the  fourth  replication  to  the  fourth  plea 
should  have  been  overruled. 

The  judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 


Toledo,  Peoria  &,  Warsaw  Railway  Company 


v. 


Henry  J.  Miller.  \ 


Exceptions — ichen  necessary.  Unless  the  record  shows  that  a  party 
excepted  to  the  ruling  of  the  court  below  in  admitting  testimony,  or  in 
giving  instructions,  an  assignment  of  error  in  respect  thereto,  will  not 
avail. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Charles  Ii.  Wood,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  court  below, 
by  Miller,  against  the  railroad  company,  to  recover  for  a  num- 
ber of  hogs  and  sheep,  belonging  to  the  plaintiff,  and  which 
were  killed  on  the  defendants'  road.  A  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff.    The  defendants  appealed. 

Messrs.  Bryan  &  Cochran,  for  the  appellants 

Messrs.  Blades  &  Kay,  for  the  appellee. 

Per  Curiam  :  The  record  does  not  show  that  appellants 
excepted  to  the  ruling  of  the  court  in  admitting  testimony,  nor 
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to  giving  the  instruction  asked  by  appellee,  to  the  jury.  There 
is  nothing,  therefore,  for  the  consideration  of  this  court,  and 
the  judgment  must  be  affirmed,  as  the  evidence  sustains  the 
verdict. 

Judgment  affirmed. 


Peter  Kern  et  al. 

v. 
August  Zink  et  at. 


1.  A  kelease  of  erroks,  although  presented  in  writing,  signed  by  the 
parties  in  whose  name  a  writ  of  error  was  sued  out,  can  not  be  properly 
brought  to  the  notice  of  the  court  except  by  being  pleaded. 

2.  Cross  bill — whether  necessary — awarding  icrit  of  possession  in  suit  for 
partition.  Upon  bill  in  chancery  for  partition,  brought  by  a  part  of  several 
heirs  against  their  co-heirs,  to  which  a  party  in  possession  claiming  as  lessee 
of  a  portion  of  the  premises,  was  also  made  a  defendant,  it  is  proper,  upon 
the  lease  being  decreed  to  be  void,  and  the  portion  of  the  premises  so 
claimed  under  the  lease  assigned  to  some  of  the  heirs  who  were  defend- 
ants in  the  bill,  to  award  to  the  latter  writs  of  possession  against  their 
co-defendant  claiming  under  the  void  lease,  without  a  cross  bill  being  filed 
for  that  purpose. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Barker  &  Tuley  and  Mr.  A.  C.  Story,  for  the 
plaintiffs  in  error. 

Messrs.  Garrison  &  Blanchard,  for  the  defendants  in 
error. 

29— 55th  III. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  for  partition,  brought  by  a  part  of  the  chil- 
dren of  Peter  Kern,  deceased,  against  their  co-heirs.  A  writ 
of  error  has  been  prosecuted  in  the  name  of  Peter  and  Emma 
Kern,  two  of  the  heirs  who  were  made  defendants,  and  of 
Robert  J.  Allison,  who  was  made  a  defendant  as  lessee  of  part 
of  the  premises. 

A  paper,  purporting  to  be  a  release  of  errors,  and  to  be  exe- 
cuted by  said  Peter  and  Emma,  has  been  filed  with  the  papers 
in  the  case,  but  as  the  release  has  not  been  pleaded  we  can  not 
notice  it.  We  find,  however,  no  substantial  error  in  the  record. 
The  parties  were  properly  before  the  court.  The  decree  finds 
the  facts  as  stated  in  the  bill,  and  no  objection  is  taken  to  the 
report  of  the  commissioners  making  partition. 

We  presume  the  writ  of  error  is  really  prosecuted  in  behalf 
of  Allison.  The  only  ground  of  reversal  urged  by  his  counsel 
is,  that  a  writ  of  possession  was  awarded  against  him  in  favor 
of  Caroline  Kusser,  one  of  the  defendants,  and  it  is  said  this  is 
giving  her  affirmative  relief  without  a  cross  bill.  It  is  not 
claimed  the  lease  to  Allison  was  valid.  The  complainants,  in 
their  bill,  ask  it  to  be  set  aside  as  a  cloud  on  the  common  title 
of  the  heirs.  The  decree  sets  it  aside,  finds  he  has  no  interest 
in  the  lands,  and  directs  that  the  heirs  have  a  writ  of  posses- 
sion. The  land  was  then  partitioned,  and  two  of  the  parties,  - 
to  whom  the  land  held  by  Allison  was  allotted,  took  out  writs 
of  possession.  There  was  no  error  in  this.  The  validity  of  the 
lease  was  brought  before  the  court  by  the  bill,  in  behalf  of  all 
the  heirs,  and  when  the  court  decided  it  to  be  void,  it  was 
proper  to  carry  that  decree  into  full  effect  by  giving  the  pos- 
session to  whichever  of  the  heirs  the  land  might  be  assigned. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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Walter  R.  Winchester  et  ah 

v. 

Ruel    G.   Rounds. 


1.  Pleading — declaration  in  trover,  to  recover  money  lost  at  gaming.  Iu 
an  action  of  trover,  under  the  statute,  brought  by  the  loser  against  the 
winner,  to  recover  money  lost  at  gaming,  it  is  not  essential,  in  order  to  give 
the  court  jurisdiction  of  the  subject  matter  of  the  suit,  that  the  declaration 
should  set  forth  the  special  matter,  or  so  refer  to  the  statute  as  to  show  the 
action  was  under  its  provisions.  The  statute  authorizes  the  declaration  to 
be  in  the  usual  common  law  form  of  a  count  in  trover,  and  such  a  count 
will  support  a  judgment  in  favor  of  the  plaintiff. 

2.  But  the  declaration  in  such  case  should  conclude,  "whereby  an  action 
hath  accrued  to  the  plaintiff,  according  to  the  form  of  the  statute"  against 
gaming,  and  failing  so  to  conclude,  it  is  bad  on  special  demurrer. 

3.  Same — waiver  by  pleading.  If  the  defendant,  however,  pleads  to  the 
declaration,  he  thereby  waives  the  defect  occasioned  by  the  omission  of 
such  conclusion. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  R.  Hooper,  for  the  appellants. 

Mr.  E.  Van  Buren,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  to  recover  money  won  by 
gaming.  It  appears,  that  on  the  tenth  day  of  May,  1869, 
appellee  bet  on  the  game  of  "  faro,"  a  game  played  with  cards, 
kept  and  dealt  by  appellants,  when  appellee  lost  on  the  game 
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$354.50,  and  paid  that  sum  so  lost  to  appellants,  which,  or  any 
part  thereof,  had  not  been  repaid  to  him ;  that  he  demanded 
the  money  from  them  before  the  commencement  of  the  suit.  On 
this  evidence,  the  jury  found  a  verdict  in  favor  of  appellee. 
Appellants  entered  a  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  law  and  evidence  of  the  case,  and 
because  the  evidence  was  not  admissible  under  the  declaration 
filed  therein.  But  the  court  overruled  the  motion,  and  rendered 
judgment  on  the  verdict,  to  reverse  which  the  record  is  brought 
to  this  court  by  appeal,  and  errors  assigned. 

It  is  first  objected,  that  under  the  pleadings  and  evidence, 
the  court  below  acquired  no  jurisdiction  of  the  subject  matter 
of  the  suit.  The  declaration  was  in  the  usual  common  law 
form  of  a  count  in  trover,  while  the  evidence  disclosed  the 
fact,  that  the  right  to  recover  was  based  upon  the  second  sec- 
tion of  the  chapter  entitled  e(  Gaming."  E.  S.  1845,  263.  It 
is  urged,  that  the  declaration  should  have  referred  to  the  stat- 
ute in  such  a  manner  as  to  show  that  the  action  was  under  its 
provisions.  We  are  at  a  loss  to  understand  how  a  failure  to 
refer  to  the  statute,  operated  to  deprive  the  court  of  a  juris- 
diction conferred  by  the  statute.  It  might  be  urged,  that 
the  evidence  was  not  admissible  because  of  a  variance,  if 
such  an  averment  was  indispensable,  but  surely  not  that  the 
court  did  not  have  jurisdiction  of  the  subject  matter. 

The  next  question  which  arises  is,  whether,  under  the  statute, 
the  declaration  was  defective,  and  if  so,  to  such  an  extent  as  not 
to  sustain  the  j  udgment  ?  The  statute  referred  to  declares,  that 
any  person  losing  money  as  appellee  shows  he  did,  may  "  sue  for 
and  recover  the  money,  goods,  or  other  valuable  thing,  so  lost 
and  paid  or  delivered,  or  any  part  thereof,  or  the  full  value  of 
the  same,  by  action  of  debt,  detinue,  assumpsit  or  trover,  from 
the  respective  winner  or  winners  thereof,  with  costs,  in  any 
court  of  competent  jurisdiction,  in  which  action  it  shall  be 
sufficient  for  the  plaintiff  to  declare  generally,  as  in  actions 
of  debt   or  assumpsit    for  money  had   and   received  by  the 
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defendant  to  the  plaintiff's  use ;  or,  as  in  actions  of  detinue 
or  trover,  upon  a  supposed  finding,  and  the  detaining  or  con- 
verting the  property  of  the  plaintiff  to  the  use  of  the  defend- 
ant, whereby  an  action  hath  accrued  to  the  plaintiff,  according 
to  the  form  of  this  chapter,  without  setting  forth  the  special 
matter." 

We  are  referred  to  Cole  v.  Smith,  4  J.  R.  193,  as  being  in 
point.  We  have  looked  into  that  case,  and  find  that  it  was 
a  qui  tarn  action,  under  a  clause  in  their  statute  substan- 
tially the  same  as  the  clause  in  ours,  giving  such  an  action  to 
an  informer,  if  the  person  losing  the  money  fails  to  sue  within 
three  months.  A  reference  to  the  provisions  contained  in  the 
two  statutes  will  show  that  they  do  not  dispense  with  the  set- 
ting forth  of  the  special  matter,  as  does  the  previous  clause  in 
each;  and  it  is  upon  the  well  understood  rules  of  pleading, 
and  as  the  statute  had  not  prescribed  a  form  of  the  decla- 
ration in  such  an  action  qui  tarn,  it  was  held,  that  the  dec- 
laration must  set  out  the  particular  matters  arising  under  the 
statute.  The  court,  in  that  case,  refers  to  the  difference  in  the 
two  clauses,  and  makes  the  distinction.  Thus  it  is  seen,  that 
case  does  not  apply  to  this.  Our  statute  has  authorized  a 
declaration  in  trover  to  be  filed,  as  at  common  law,  by  alleging 
the  loss,  finding  and  conversion.  It  has  done  so  in  plain,  unam- 
biguous terms,  that  can  not  be  misunderstood.  To  hold  that 
the  special  matter  must  be  set  forth  in  the  declaration,  would 
be  a  palpable  violation,  amounting  to  a  repeal,  of  that  portion 
of  the  section.  To  urge  that  it  may  take  the  defendant  by 
surprise,  does  not  imply  that  we  may  disregard  the  require- 
ments of  the  law. 

When  a  statute  is  plainly  written,  courts  can  only  obey  its 
requirements.  The  argument  urged  might  be  well  directed  to 
the  law-making  power,  but  not  to  the  courts,  whose  duty  con- 
sists in  ascertaining  the  meaning  of  the  law,  and  to  enforce 
it  as  they  find  it  written.  There  are  numerous  cases  where 
the  pleadings  fail  to  disclose  the  evidence  that  may  be  offered 
under  them.     Such  is  the  case  under  the  common  counts  in 
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debt  and  assumpsit.  In  practice,  it  is  rarely  heard  that  a 
defendant  is  really  surprised  when  the  evidence  is  admitted. 
But  even  if  surprise  might  ensue,  the  legislature  alone  can 
change  the  form  of  the  declaration  that  must  be  used  in  an  action 
like  this.  The  other  authorities  referred  to  by  appellants' 
counsel,  are  in  cases  where  the  statute  had  not  dispensed  with 
the  common  law  rule  of  pleading,  and  if  they  were  not,  how- 
ever much  we  may  respect  the  courts  by  which  those  cases 
were  decided,  we  are  bound  to  obey  the  requirements  of  our 
statute. 

The  declaration  in  this  case,  however,  fails  to  conclude, 
"  whereby  an  action  hath  accrued  to  the  plaintiff,  according 
to  the  form  of  the  statute "  against  gaming,  as  that  section 
referred  to  seems  to  contemplate  it  should.  Had  this  been 
an  action  of  debt,  or  assumpsit,  under  that  section,  it  might 
be  that  such  a  conclusion  would  be  unnecessary.  But  in 
trover,  it  is  required  by  the  statute,  and  is  bad  on  special 
demurrer.  The  party,  however,  chose  to  plead,  and  not  to 
demur ;  and  the  question  arises,  whether  it  is  waived  by  plea 
or  cured  by  verdict ;  whether  the  declaration  is  so  radically 
defective  as  not  to  sustain  a  verdict.  Chitty,  in  his  treatise  on 
pleading,  vol.  1,  p.  374,  says,  "it  is  usual  to  allege,  by  means 
of  the  premises,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  an  action  hath  accrued  to  the  plaintiff  to  demand 
and  have  the  said  sum,  etc.,  but  this  appears  unnecessary." 
The  reason  is,  that  this  is  a  conclusion  from  the  previous  aver- 
ments, and  is  not  a  substantive  fact.  If,  then,  such  a  conclu- 
sion contains  no  fact  tending,  in  any  manner,  to  fix  the  lia- 
bility of  the  defendant,  and  is  not  traversable,  except  as  a 
proposition  of  law,  it  can  not  be  regarded  as  of  the  substance, 
and  was  waived  by  pleading  instead  of  demurring.  Like  all 
other  matters  of  form,  it  was  waived  by  plea. 

At  most,  having  pleaded,  appellants  could  only  have  objected 
to  the  introduction  of  the  evidence,  which  they  failed  to  do. 
The  evidence  showed  a  cause  of  action  under  the  declaration, 
and  it  was  received  without  objection,  and  having  waived  the 
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objection,  they  come  too  late  after  verdict  to  exclude  the  evi- 
dence. Had  the  evidence  been  inadmissible  under  such  a 
declaration,  and  it  could,  after  verdict,  be  introduced  into  a 
bill  of  exceptions,  when  not  previously  excepted  to,  then  there 
might  have  been  some  force  in  the  objection.  The  evidence 
was  admissible  under  the  count  as  a  common  law  declaration, 
and  sustains  the  verdict.  No  error  is  perceived  requiring  the 
reversal  of  the  judgment  of  the  court  below,  and  it  must  be 
affirmed. 

Judgment  affirmed. 


Thomas  Evans  et  al. 

v. 

Joseph  Lingle. 


Abatement — of  suit  at  law,  pending  suit  in  chancery  in  respect  thereof. 
An  appeal  from  a  justice  of  the  peace  to  the  circuit  court  being  dismissed, 
the  party  appealing  filed  his  bill  in  chancery  to  reinstate  his  appeal,  pend- 
ing which  the  opposite  party  instituted  suit  upon  the  appeal  bond  given  on 
the  appeal  from  the  justice.  The  defendant  in  the  suit  at  law  pleaded 
the  pending  suit  in  chancery  in  abatement :  Held,  the  pendency  of  the  bill 
to  reinstate  the  appeal,  there  having  been  no  injunction  obtained  thereon, 
could  not  operate  to  abate  the  suit  upon  the  appeal  bond. 

Appeal  from  the  Superior  Court  of  Chicago  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  in  the  court  below  by 
Lingle  against  Evans  and  Williams,  upon  an  appeal  bond 
executed  by  the  defendants,  in  an  appeal  taken  from  a  justice 
of  the  peace  in  Cook  county,  to  the  circuit  court,  and  there 
dismissed. 
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The  defendants  interposed  a  plea  in  abatement,  as  follows  : 
"  And  the  said  defendants,  Thomas  Evans  and  Moses  Wil- 
liams, by  James  Goggin,  their  attorney,  come  and  defend  the 
wrong  when,  etc.,  and  pray  judgment  of  the  said  writ  and  decla- 
ration, because,  they  say,  that  before  and  at  the  time  of  the 
commencement  of  said  suit,  to-wit :  at  the  June  term,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  sixty-nine, 
in  the  circuit  court  of  said  Cook  county,  in  the  State  of  Illi- 
nois, the  said  defendant,  Thomas  Evans,  filed  his  bill  of 
complaint  in  said  circuit  court  of  Cook  county,  against  the 
said  plaintiff,  Joseph  Lingle,  for  the  purpose  of  obtaining  a 
new  trial  and  to  have  the  appeal  suit,  for  which  the  bond  men- 
tioned in  said  plaintiff's  declaration  was  given,  reinstated 
in  the  said  circuit  court  of  Cook  county,  and  other  defendants 
there  were  in  the  said  bill  of  complaint,  to-wit :  George  H. 
Sitts,  the  justice  of  the  peace,  from  whose  judgment  the  said 
appeal,  mentioned  in  said  plaintiff's  declaration,  was  taken, 
and  Joel  Lull,  a  constable,  in  whose  hands  a  writ  of  execution 
was  placed  by  the  said  George  H.  Sitts,  upon  the  order  dismiss- 
ing said  appeal  suit  in  said  circuit  court  of  Cook  county.  And 
the  said  defendants,  Thomas  Evans  and  Moses  Williams,  fur- 
ther say,  that  the  said  plaintiff,  Joseph  Lingle,  and  the  said 
defendant,  Thomas  Evans,  are  the  same  parties  to  the  appeal 
suit,  mentioned  in  said  plaintiff's  declaration,  and  that  the  said 
Moses  Williams  is  the  security  upon  the  appeal  bond  shown  in 
the  said  plaintiff's  declaration.  And  the  said  defendants, 
Thomas  Evans  and  Moses  Williams,  say,  that  the  said  bill  of 
complaint  of  the  said  Thomas  Evans,  brought  to  reinstate  said 
appeal  suit,  mentioned  in  the  said  plaintiff's  declaration,  is  still 
pending  and  undetermined  in  the  said  circuit  court  of  Cook 
county,  and  that  the  said  circuit  court  of  Cook  county  has 
jurisdiction  of  the  said  bill  of  complaint  of  the  said  Thomas 
Evans,  and  that  the  said  Joseph  Lingle  has  appeared  before 
the  said  circuit  court  of  Cook  county,  and  made  answer  to  the 
said  bill  of  complaint  of  the  said  Thomas  Evans,  and  this  the 
said  defendants,  Thomas  Evans  and  Moses  Williams,  are  ready 
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to  verify.     Wherefore  they  pray  judgment  of  the  said  writ  and 
declaration  in  this  suit,  and  that  the  same  may  be  quashed." 

A  demurrer  was  sustained  to  the  plea,  and  judgment  in 
chief  rendered  for  the  plaintiff.     The  defendants  appealed. 

Mr.  James  Goggin,  for  the  appellants. 

Messrs.  C.  &  C.  P.  Kinney,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

We  can  perceive  no  ground  for  reversing  this  judgment. 
When  the  appeal  was  dismissed,  the  condition  of  the  bond  was 
broken,  and  a  right  of  action  accrued  thereon. 

The  plea  in  abatement,  setting  up  the  filing  of  a  bill  in 
equity,  without  having  obtained  an  injunction,  could  not  abate 
the  suit  on  the  bond,  and  the  demurrer  to  it  was  properly  sus- 
tained. If  this  was  not  so,  any  judgment  debtor  might,  by 
merely  filing  a  bill  in  chancery,  delay  and  suspend  the  collec- 
tion of  the  judgment,  when  no  injunction  has  been  allowed, 
and  this  to  the  detriment  of  the  creditor.  If  the  plaintiff  in 
error  has  any  remedy,  it  must  be  in  equity,  on  a  bill  filed  for 
such  purpose. 

We  think  the  court  decided  properly  in  sustaining  the 
demurrer  to  the  plea,  and  must  affirm  the  judgment. 

Judgment  affirmed. 
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Chakles  H.  Boyden,  Executor,  et  al. 

V. 

John  G.  Eeed. 


1.  Bill  of  review — and  bill  to  impeach  a  decree  for  fraud.  A  bill  of 
review  may  be  brought  upon  the  discovery  of  new  matter,  but  it  must  be 
material  and  relevaut,  and  such  as,  if  known,  would  probably  have  pro- 
duced a  different  termination  from  that  reached  in  the  former  decree  sought 
to  be  impeached.  It  must  generally  be  new  matter,  to  prove  what  was 
before  in  issue — not  to  make  a  new  case,  but  to  establish  the  old  one. 

2.  But  the  general  rule  is,  that  evidence  which  tends  simply  to  impeach 
testimony  given  in  the  former  case  will  not  be  regarded  as  sufficient  to  sus- 
tain a  bill  of  review. 

3.  And  the  matter  must  not  only  be  new,  but  it  must  be  such  that  the 
party,  by  the  use  of  reasonable  diligence,  could  not  have  known  of  before 
the  former  hearing,  so  as  to  have  produced  it  at  that  time. 

4.  If  a  decree  has  been  obtained  by  fraud,  it  may  be  impeached  by 
original  bill,  and  where  a  decree  has  been  so  obtained,  the  court  will  restore 
the  parties  to  their  former  rights,  whatever  they  may  be. 

5.  But  it  is  not  enough  to  allege  and  prove,  that  false  testimony  was,  in 
fact,  heard  at  the  time  the  former  decree  was  pronounced.  If  the  ground  of 
the  relief  sought  be,  that  the  decree  was  obtained  by  means  of  false  testi- 
mony procured  to  be  given  by  the  party  in  whose  favor  the  decree  was 
rendered,  it  must  appear,  in  addition  to  the  fact  that  false  testimony  was 
heard,  that  its  absence  would,  in  all  probabilit}^,  have  produced  a  different 
result. 

6.  It  seems  to  be  no  objection  to  a  bill,  that  it  partakes  of  the  nature 
both  of  a  bill  of  review,  on  the  ground  of  new  matter  discovered  after  the 
former  decree,  and  a  bill  of  review  in  the  nature  of  an  original  bill,  to 
impeach  a  decree  on  the  ground  of  fraud. 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the 
Hon.  S.  L.  Bichmond,  Judge,  presiding. 

This  was  a  proceeding  in  chancery,  commenced  in  the  cir- 
cuit court  of  Bureau  county,  to  set  aside  a  decree  rendered  in 
that  court,  in  1855,  on  the  ground  that  the  decree  was  obtained 
by  fraud,  and  taken  by  change  of  venue  to  Putnam  county. 
The  opinion  contains  a  sufficient  statement  of  the  case. 
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Mr.  Milton  T.  Peters  and  Messrs.  Eckles  &  Kyle,  for 
the  appellants. 

Messrs.  Grant  &  Smith  and  Messrs.  Gibbon  &  Stiff,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  may  properly  be  said  to  possess  a  two- 
fold nature.  The  appellee  insists,  that  it  is  purely  an  original 
bill  to  impeach  a  former  decree  on  the  ground  of  fraud,  and 
the  appellants  insist,  that  it  is  a  bill  in  the  nature  of  a  bill  of 
review,  on  the  ground  of  newly  discovered  evidence.  Some 
of  the  elements  common  to  both  classes  of  bills  may  be  found 
combined  in  the  present  one. 

A  bill  of  review  may  be  brought  upon  the  discovery  of  new 
matter,  but  it  must  be  relevant  and  material,  and  such  as,  if 
known,  would  probably  have  produced  a  different  determina- 
tion from  that  reached  in  the  former  decree  sought  to  be 
impeached.  It  must  generally  be  new  matter,  to  prove  what 
was  before  in  issue,  and  not  to  prove  a  title  not  before  in  issue 
— that  is,  not  to  make  a  new  case,  but  to  establish  the  old  one. 
Story's  Eq.  PL  sec.  413,  and  notes. 

Another  qualification  of  the  rule  is,  that  the  matter  must 
not  only  be  new,  but  it  must  be  such  that  the  party,  by  the  use 
of  reasonable  diligence,  could  not  have  known  of  it  before  the 
former  hearing,  so  as  to  have  produced  it  at  that  time,  for  if 
there  be  any  laches  or  negligence,  it  will  bar  any  relief. 

If  a  decree  has  been  obtained  by  fraud,  it  may  be  impeached 
by  original  bill,  and  where  a  decree  has  been  so  obtained,  the 
court  will  restore  the  parties  to  their  former  rights,  whatever 
they  may  be.     Mitford  PI.  93. 

A  bill  to  set  aside  a  decree  for  fraud,  must  state  the  decree, 
and  the  proceedings  which  led  to  it,  with  the  circumstances  of 
fraud,  in  detail,  on  which  it  is  sought  to  be  impeached.  Adams' 
Eq.  420. 
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From  these  definitions  it  will  be  seen,  that  a  bill  of  review, 
on  the  ground  of  new  matter  discovered  after  the  former  decree 
was  enrolled,  and  a  bill  of  review  in  the  nature  of  an  original 
bill,  to  impeach  a  decree  on  the  ground  of  fraud,  are  very 
nearly  allied  in  their  nature,  and  it  does  not  seem  to  be  an 
objection  to  the  bill,  that  it  partakes  of  the  nature  of  both 
classes  of  bills.  In  the  present  discussion  it  may  be  necessary 
to  apply  some  of  the  principles  applicable  to  each  class,  to  the 
case  now  under  consideration. 

On  the  third  day  of  July,  1868,  the  appellee  filed  in  the 
Bureau  circuit  court,  his  bill  in  chancery,  to  impeach  for  fraud 
a  decree  rendered  in  favor  of  Edward  D.  Kemp,  the  ancestor 
of  the  appellants,  and  against  the  appellee,  on  the  seventh  day 
of  April,  1855,  by  the  Bureau  circuit  court,  which  decree  was 
afterwards,  on  appeal,  affirmed  by  this  court. 

The  bill  alleges,  that  the  appellee  was  the  owner  of  the  land 
in  question ;  that  he  was  indebted  to  the  said  Kemp,  in  his 
lifetime,  in  the  sum  of  sixty-five  dollars  for  borrowed  money, 
and  that,  to  secure  the  payment  thereof,  he  executed  and  deliv- 
ered to  Kemp  the  agreement,  claimed  by  the  complainant  in 
the  original  suit,  to  be  an  agreement  for  the  sale  of  the  land, 
and  that  said  agreement  was  executed  simply  as  security  for 
the  said  sum  of  money,  and  for  no  other  purpose.  The  bill 
then  recites  the  proceedings  had  in  the  former  suit,  by  which 
the  then  complainant  obtained  a  decree  for  the  specific  per- 
formance of  the  contract  in  his  favor,  on  the  ground,  that  it 
was  an  agreement  for  the  sale  of  the  land,  and  not  a  security 
for  any  sum  of  money  due  him  from  Reed,  and  then  charges 
that  said  decree  of  said  court  was  obtained  by  Kemp,  and  the 
court  was  procured  and  caused  to  make  said  decree  by  and 
through  and  by  reason  of  the  deceit,  fraud,  covin  and  misrep- 
resentations of  Kemp,  the  then  complainant,  by  the  perjury 
and  false  swearing  of  witnesses  suborned,  bribed  and  procured 
to  bear  false  witness  against  the  appellee,  the  then  defendant, 
by  the  said  Kemp,  in  this,  to-wit :  The  said  Kemp  wilfully, 
knowingly  and  falsely  alleged,  in  his  said  bill  to  said  court, 
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that  said  writing  was  an  absolute  agreement  on  the  part  of 
appellee  to  convey  said  land  to  him  in  fee  simple,  well  know- 
ing that,  in  truth  and  in  fact,  said  writing  was,  and  was  intended 
to  be  by  appellee  at  the  time  he  signed  it,  and  professed  to  be 
by  said  Kemp,  merely  and  only  a  security  for  the  payment  by 
appellee  to  said  Kemp  of  the  said  money  lent  as  aforesaid  by 
said  Kemp  to  appellee ;  and  in  this,  to-wit :  that  said  Kemp 
suborned  and  procured  John  Shank  to  swear  as  a  witness  in 
said  cause,  and  to  depose  and  testify  wilfully,  knowingly  and 
falsely,  and  sets  out  at  length  the  testimony  of  the  said  Shank, 
alleged  to  be  false. 

The  bill  further  charges,  that  although  appellee  well  knew 
at  the  time  of  the  commencement  of  said  suit,  and  the  taking 
of  said  testimony,  of  the  fraud  and  perjury,  and  although  he 
has  ever  since  been  anxious  in  endeavoring  to  prove  the  same, 
yet  not  until  the  last  term  of  the  court  has  he  had,  or  been 
able  to  get,  any  information  or  knowledge  of  any  means  of 
proving  the  frauds  and  perjuries,  and  that  he  now  believes  and 
charges  that  he  can,  by  competent  and  satisfactory  evidence, 
clearly  prove  the  alleged  frauds  and  perjuries. 

The  appellee  afterwards  filed  an  amended  bill,  in  which  he 
set  forth  more  specifically  the  efforts  which  he  had  made  to  dis- 
cover testimony  by  which  to  impeach  the  said  decree,  and  charges 
that  he  can  prove,  that  the  said  Edward  D.  Kemp,  deceased, 
admitted  that  the  said  contract  in  writing  was  merely  a  secu- 
rity for  the  payment  of  the  sum  of  sixty-five  dollars,  and  that 
he  had  procured  the  said  John  and  Parmelia  Shank  to  testify 
falsely,  as  hereinbefore  alleged ;  and  that  he  can  prove  that  the 
said  John  Shank  admitted,  that  he  and  his  said  wife,  Parmelia, 
had  testified  falsely  at  the  request  of  said  Edward  D.  Kemp, 
and  upon  the  promise  of  said  Edward  D.  Kemp  that  he  would 
give  the  said  Shank  a  yoke  of  oxen  therefor,  and  that  the  said 
Kemp  had  afterwards  refused  to  give  him  the  oxen,  and  that 
he  would  have  prosecuted  Kemp,  if  he  had  not  been  also  lia- 
ble to  punishment. 
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The  prayer  of  the  bill  is,  that  the  former  decree,  vesting  the 
title  of  the  land  in  the  said  Kemp,  be  set  aside  ;  that  an 
account  of  the  rents  and  profits  be  taken,  and  for  general  relief 
in  the  premises. 

This  bill  was  not  filed,  as  the  record  shows,  for  some  thir- 
teen years  after  the  original  decree,  which  it  seeks  to  impeach, 
was  rendered,  and  not  until  some  five  years  after  the  death  of 
Edward  D.  Kemp,  the  original  complainant,  and  not  until 
after  the  death  of  John  Shank,  whose  testimony  is  alleged  to 
be  false,  and  whose  testimony  is  alleged  to  have  been  procured 
by  subornation  of  perjury. 

The  evidence  on  which  the  original  decree  was  rendered,  is 
embodied  in  the  present  record.  The  sufficiency  of  that  evi- 
dence to  support  the  decree  then  rendered,  has  been  passed 
upon  by  this  court,  and  the  decree  sustained.  Reed  v.  Kemp, 
16  111.  445. 

Our  attention  has  again  been  directed  to  that  evidence,  and 
after  a  careful  consideration  we  are  of  opinion  that  the  decree 
in  the  former  case  could  have  been  amply  sustained,  and  would 
have  been,  without  the  testimony  of  John  and  Parmelia  Shank, 
whose  testimony  is  now  alleged  to  be  wholly  false,  and  to  have 
been  procured  by  wicked  and  corrupt  practices.  The  evidence 
of  these  two  witnesses  might  have  been  rejected  in  toto,  as 
unworthy  of  credit,  and  still  the  result  would  have  necessarily 
been  the  same.  The  agreement  embodied  in  the  record,  signed 
by  the  appellee  himself,  the  execution  of  which  was  not  then, 
and  is  not  now,  denied,  together  with  the  other  evidence,  against 
the  credibility  of  which  no  insinuation  was  then,  nor  is  any 
now,  made,  would  fully  sustain  the  decree.  If  all  that  appel- 
lee alleges  against  the  evidence  of  John  and  Parmelia  Shank 
be  admitted  to  be  true,  and  to  have  been  procured  through  the 
corrupt  practices  charged,  still  it  would  not,  and  could  not, 
have  altered  the  result  of  the  former  suit. 

Before  it  will  avail  the  appellee  anything  to  show  that  false 
testimony  was,  in  fact,  heard  on  the  former  hearing,  he  must 
show,  in  addition  thereto,  that  the  absence   of  the   evidence 
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alleged  to  be  false,  would,  in  all  probability,  have  produced  a 
different  result.  We  understand  that  all  the  authorities  go  to 
this  extent.  We  have  not  been  referred  to  any  case  that 
holds  the  doctrine,  nor  do  we  know  that  any  exists,  that  the 
mere  fact  that  false  testimony,  procured  even  by  subornation 
of  perjury  on  the  part  of  the  party  seeking  to  use  it,  would, 
of  itself,  if  there  was  credible  and  unobjectionable  testimony 
that  would  entitle  the  party  to  the  relief  obtained,  be  sufficient 
ground  for  impeaching  the  decree,  if  the  false  testimony,  and 
the  corrupt  practices  by  which  it  was  obtained,  should  be  sub- 
sequently discovered. 

The  distinct  allegation  of  this  bill,  upon  which  it  is  sought 
to  predicate  the  right  to  relief  as  to  the  fraud  used  by  Edward 
D.  Kemp  in  procuring  the  decree,  is,  that  he  suborned  the 
witnesses,  John  and  Parmelia  Shank,  to  bear  false  testimony, 
and  that  Kemp  knew  at  the  time  he  alleged  in  his  bill  that  the 
agreement  between  the  parties  was  a  contract  of  sale  of  the 
land,  that  the  allegation  was  wholly  false. 

If  the  appellee  does  not  show  in  what  manner  he  was  injured 
by  the  subornation  of  these  witnesses,  we  do  not  see  how  he 
can  predicate  any  right  to  relief  on  that  fact  alone,  and  how 
could  he  be  prejudiced,  if  the  fact  be  conceded,  if  the  testi- 
mony of  these  witnesses  was  not  necessary  to  aid  the  finding 
of  the  court,  and  if  the  decree  would  have  been  the  same,  on 
the  other  evidence  in  the  case,  in  the  absence  of  their  testi- 
mony in  the  record.  If  the  testimony  of  these  two  witnesses, 
which  is  alleged  to  be  false,  and  to  have  been  procured  by 
subornation,  had  been  the  only  important  evidence  in  the  case, 
it  would  present  a  very  different  question  for  the  consideration 
of  the  court. 

The  general  rule  is,  that  evidence  that  tends  simply  to 
impeach  testimony  given  in  the  former  case  will  not  be 
regarded  as  sufficient  to  sustain  a  bill  of  review.  Smith  v. 
Lowry,  1  Johns.  Ch.  320. 

It  must  be  of  that  clear  and  distinct  character  as  original 
evidence,  that  would  materially  affect  the  ground  of  relief  in 
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the  former  decree,  and  such  as  would  show  that  a  different 
result  would  necessarily  have  been  produced  if  it  had  been 
heard  on  the  former  hearing.  This  doctrine  was  held  in  the 
case  of  Livingston  v.  Hobbs,  3  Johns.  Ch.  124,  and  is  fully 
supported  by  authorities. 

If  this  bill  be  regarded  simply  as  a  bill  in  the  nature  of  a 
bill  of  review,  to  impeach  the  former  decree  solely  on  the 
ground  of  fraud  in  its  procurement,  then  the  evidence  to  sup- 
port that  allegation  must  be  clear  and  satisfactory,  and  unclouded 
by  doubt  or  uncertainty.  A  decree  once  enrolled  will  not  be 
set  aside  but  for  the  strongest  and  most  satisfactory  reasons. 
It  must  be  shown,  by  satisfactory  evidence,  that  the  fraudulent 
acts  and  practices  charged  operated  to  procure  the  decree  sought 
to  be  impeached,  and  that  it  could  not  have  been  procured 
without  such  fraudulent  practices.  It  is  not  enough  to  allege, 
and  prove,  that  false  testimony  was,  in  fact,  heard  at  the  time 
the  former  decree  was  pronounced.  If  such  were  the  general 
rule,  it  would  lead  to  most  disastrous  results,  and  many  decrees, 
much  older  than  this,  could  be  set  aside.  There  must  be  some 
fraud  alleged  and  proved  in  the  procuring  of  the  decree  itself, 
before  a  court  of  equity  will  interfere  to  set  aside  a  decree  on 
that  ground.     Ray  v.  Hulbert  et  al.  17  111.  572. 

The  evidence  principally  relied  upon  to  establish  the  fraud 
of  Kemp,  in  procuring  the  former  decree,  is  the  testimony  of 
Parmelia  Shank,  the  Avife  of  John  Shank,  and  her  daughter, 
and  one  Cummings  Cherry.  The  other  testimony  taken  at  the 
hearing  of  this  cause  is  simply  cumulative  to  the  testimony 
heard  in  the  original  case,  and  can  not  now  be  considered. 

No  doubt  is  entertained  of  the  power  of  a  court  of  chancery 
to  look  into  a  judgment  or,  decree  of  any  court,  and  if  it  is 
found  that  such  a  decree  or  judgment  was  obtained  by  fraud, 
to  cancel  and  vacate  the  same.  Webster  v.  Reicl,  11  How.  437  ; 
Wing  v.  Wing,  9  Mod.  109;  Dobson  v.  Pierce,  12  N.  Y.  165. 

But  this  will  never  be  done,  except  upon  the  most  satisfac- 
tory evidence.     Such  evidence  is  wholly  wanting  in  this  case. 
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After  the  lapse  of  many  years,  and  after  the  death  of  the  prin- 
cipal actors  in  the  original  cause,  for  the  purpose  of  impeach- 
ing the  former  decree,  Parmelia  Shank,  and  her  daughter, 
Minnie,  are  brought  forward  to  testify  to  admissions  made  by 
Kemp,  in  his  life  time,  and  the  witness,  John  Shank,  both  of 
whom  have  long  since  been  dead.  If  the  evidence  of  these 
two  witnesses  is  to  be  implicitly  relied  on,  it  goes  only  to  the 
extent  of  showing,  that  one  of  the  witnesses  on  the  former 
hearing  was  suborned  to  testify  falsely,  and  that  Kemp,  in  his 
life  time,  and  after  the  former  trial,  admitted  that  what  he  had 
solemnly  sworn  to  in  open  court,  when  interrogated  at  the 
instance  of  appellee,  in  reference  to  the  true  meaning  of  the 
agreement  between  the  parties,  was  untrue  and  false.  To  the 
same  effect,  also,  is  the  testimony  of  Cummings  Cherry.  The 
testimony  of  all  these  witnesses  is  clouded  with  grave  suspi- 
cion, and  is  given  under  such  circumstances  as  tend,  most 
strongly,  to  weaken  and  destroy  its  force.  Mrs.  Shank  is  now 
an  old  woman,  and,  to  say  the  least  of  her,  she  is  a  very  sim- 
ple and  feeble  minded  woman.  She  and  her  daughter  were 
both  brought  here  from  the  State  of  Ohio,  at  the  instance  of  and 
by  the  appellee,  for  the  sole  purpose  of  being  witnesses  in  this 
case.  This  old  woman  is  put  on  the  witness  stand,  and  she 
not  only  testifies  to  her  own  crime  of  perjury  in  swearing  falsely 
on  the  former  hearing,  but  she  and  her  daughter  both  testify, 
that  their  now  dead  husband  and  father  was  guilty  of  the 
crime  of  willful  and  corrupt  perjury,  and  reproduce  his  delib- 
erate admissions  of  that  fact.  Such  conduct,  to  us,  seems 
unnatural,  and  it  is  exceedingly  difficult  to  believe  that  they 
ever  voluntarily,  or  uninfluenced  by  improper  motives,  gave 
such  testimony.  There  is  some  evidence  in  this  record  that 
tends  to  show  that  these  simple-minded  people  had  been  tam- 
pered with  for  improper  purposes.  However  this  may  be, 
their  evidence,  to  say  the  least  of  it,  is  too  unsatisfactory  in 
its  nature  to  be  relied  upon  with  sufficient  confidence  to  set 
aside  and  vacate  a  solemn  decree  of  court  that  has  stood  for 
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thirteen  years,  and  has  been  affirmed  by  the  highest  judicial 
tribunal  in  the  State.     Sanford  v.  Bryan,  2  Paige,  47. 

The  same  may  be  said  of  the  testimony  of  Cherry.  If  his 
testimony  is  to  be  relied  on  at  all,  it  is  unsatisfactory  in  its 
character,  and  proves  no  substantial  fact  that  would  invalidate 
this  decree.     Hewitt  v.  Lucas,  42  111.  296. 

It  is  a  general  and  well  recognized  rule,  that  if  a  party 
would  impeach  a  judgment  or  decree  on  the  ground  of  fraud, 
he  must  be  diligent  in  discovering  the  fraud  which  he  alleges 
to  exist.  If  he  is  guilty  of  laches,  it  will  bar  any  relief.  The 
appellee,  in  this  case,  has  shown  no  diligence  whatever.  The 
witnesses  by  whom  he  sought  to  prove  the  fraud  alleged  on 
the  part  of  Kemp,  in  procuring  the  former  decree,  were  per- 
sonally known  to  him,  and  some  of  them  resided  in  his  imme- 
diate neighborhood,  and  the  residence  of  the  others  was  well 
known.  The  son  of  the  appellee  seems  to  have  been  the 
principal  party  that  originated  and  instituted  these  proceed- 
ings, and  to  have  been  in  possession  of  the  facts  that  led  the 
appellee  to  discover  the  evidence  by  which  to  prove  the  fraud 
alleged,  on  the  part  of  Kemp.  Although  his  son  was  a  mem- 
ber of  his  own  family  at  the  time  the  principal  events  trans- 
pired, appellee  now  states,  that  he  never  inquired  of  him  con- 
cerning them,  or  of  what  information  he  possessed  in  regard 
to  the  matters  in  controversy.  This  source  of  information 
was  always  accessible  to  him,  and  he  ought  not  now,  after  the 
lapse  of  so  many  years,  and  after  the  death  of  his  former 
adversary,  be  allowed  to  assert  this  claim.  Story  Eq.  PL  sec. 
419. 

After  a  most  careful  consideration  of  this  entire  case,  we 
can  perceive  no  ground  of 'relief,  and  no  cause  for  setting  aside 
the  former  decree  of  the  court.  Por  the  reasons  indicated,  the 
decree  of  the  circuit  court  will  be  reversed  and  the  bill  dis- 
missed. 

Decree  i 
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Edwin  A.  Bowen 

v. 
Michael  Byrne. 


Stamp  act — effect  of  omission  of  stamps  upon  contracts.  The  omission 
of  stamps,  required  by  act  of  congress  to  be  placed  upon  written  contracts, 
does  not  affect  the  validity  of  such  instruments,  or  their  admissibility  in 
evidence,  in  the  courts  of  this  State. 

Writ  of  Error  to  the  County  Court  of  LaSalle  county ; 
the  Hon.  P.  K.  Leland,  Judge,  presiding. 

On  the  tenth  of  May,  1865,  Shaw  executed  and  delivered 
to  Bowen,  a  mortgage  upon  certain  lots  in  the  city  of  LaSalle, 
to  secure  certain  promissory  notes  due  to  the  latter.  Byrne, 
claiming  to  have  purchased  the  lots  from  the  mortgagor,  filed 
his  bill  in  chancery  in  the  court  below,  for  the  purpose  of 
having  the  mortgage  declared  void,  for  the  reason  that  neither 
the  mortgage,  nor  the  notes  to  secure  which  it  was  given,  had 
stamps  placed  thereon,  as  required  by  act  of  congress. 

Upon  a  hearing,  the  county  court  decreed  according  to  the 
prayer  of  the  bill,  for  the  reason  alleged.  Bowen,  the  mort- 
gagee, thereupon  sued  out  this  writ  of  error. 

Messrs.  Crawford  &  Beck  and  Mr.  Lucien  B.  Crooker, 
for  the  plaintiff  in  error. 

Messrs.  Bull  &  Follett,  for  the  defendant  in  error. 

Per  Curiam  :  Defendant  in  error  filed  a  bill  to  enjoin  the 
collection  of  a  note  and  mortgage,  because  they  were  not 
stamped  according  to  the  act  of  congress,  and  that  the  same 
be  cancelled,  and  for  naught  held.  He  claimed  to  be  the 
owner  of  the  mortgaged  property. 
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This  court  has  frequently  decided,  that  a  stamp  is  not  nec- 
essary to  the  validity  of  such  instruments,  and  to  their  admis- 
sibility as  evidence,  in  the  courts.  Latham  v.  Smith,  45  111. 
29 ;  Oraig  v.  JDimock,  47  111.  308 ;  Bunker  v.  Green,  48  111. 
243 ;  Hanford  v.  Obrecht,  49  111.  146. 

The  decree  must  be  reversed  and  cause  remanded. 

Decree 


James  L,  Adams  et  al. 

v. 

Edwaed   Sturges,   Senr.  et  al. 


1.  Partnership — application  of  funds  of  a  firm,  and  iliose  of  individual 
members  of  a  firm.  It  is  a  uniform  rule  that  partnership  property  shall  be 
applied  to  the  partnership  debts,  to  the  exclusion  of  the  creditors  of  the 
individual  members  of  the  firm,  and  that  the  creditors  of  the  latter  should 
be  first  paid  from  the  separate  effects  of  the  debtor  before  the  partnership 
creditors  can  claim  anything. 

2.  So  where  an  individual  member  of  a  firm  deposited  with  a  creditor 
of  the  firm  a  promissory  note  belonging  to  the  former,  as  collateral  security 
for  a  particular  debt  owing  by  the  firm  to  such  creditor,  and  afterwards 
paid  that  debt,  the  party  so  depositing  the  collateral  may  recover  the  pro- 
ceeds thereof,  the  creditor  receiving  it  having  in  the  mean  time  collected 
the  same,  notwithstanding  there  may  remain  other  unadjusted  claims  due 
from  the  firm  to  such  creditor,  the  firm  being  solvent  at  the  time,  and  the 
separate  property  of  one  partner  not  being  liable  to  be  taken,  in  the  first 
instance,  to  satisfy  partnership  debts. 

3.  Sale  op  stocks — in  hands  of  an  agent.  The  owner  of  certain  shares 
of  stock  in  an  insurance  company,  placed  them  in  the  hands  of  a  person 
who  was  a  member  of  a  partnership  firm,  and  gave  him  a  power  of  attorney 
to  sell  them.  The  stocks  were  transferred,  for  convenience,  by  this  agent 
to  the  firm  of  which  he  was  a  member,  and  upon  the  question  whether  the 
firm  had  appropriated  them  to  their  own  use  so  as  to  render  them  liable  to 
to  the  owner  therefor,  as  in  case  of  a  sale,  it  was  held,  upon  the  facts,  there 
was  no  such  appropriation,  the  firm,  as  such,  never  having  had  anything 
to  do  with  the  stocks,  the  transfers  to  and  from  the  firm  being  the  transac- 
tions of  the  individual  partner,  alone,  who  held  the  power  of  attorney. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Chief  Justice,  presiding. 

The  opinion  states  the  case. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellants. 

Mr.  James  L.  Stark,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

In  1869  appellees  filed  a  bill  in  chancery,  to  compel  appel- 
lants to  account  for  one  hundred  shares  of  stock  of  the  Ohio 
Life  Insurance  and  Trust  company. 

In  1855  appellants  were  engaged  in  business  in  the  city  of 
New  York,  and  appellees  in  Ohio. 

The  stock  in  controversy  was  sent  in  1855,  accompanied  by 
the  following  letter  and  power  of  attorney : 

"  Mansfield,  July  20,  1855. 
Messrs.  Adams  &  Buckinghams : 

Gents  :     We  herewith  hand  your  Mr.  Brown,  Prest's  draft 
on  the  Ohio  Life  Insurance  and  Trust  Company,  N.  Y.   for 
$248.94,  which  please  place  to  our  credit,  and  oblige, 
Very  respectfully,  yours,  etc. 

E.  P.  &  E.  Sturges." 
"  We  also  send  herewith  certificate  for  one  hundred  shares 
of  Ohio  Life  Insurance  and  Trust  Company  stock,  owned  by 
us,  and  power  of  attorney  for  your  Mr.  Buckingham  to  sell 
and  transfer  the  same,  which  you  will  oblige  us  by  doing  to 
the  best  advantage,  when  you  can  do  so  at  par  or  over,  but 
not  at  less  than  par. 

E.  P.  &  E.  Sturges." 
"  When  you  sell  the  Trust  Company  stock,  please  place  the 
proceeds  to  our  credit. 

E.  P.  &  E.  Sturges." 
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"  Know  all  men  by  these  presents,  that  we,  E.  P.  &  E.  Stur- 
ges,  of  Mansfield,  Ohio,  do  hereby  constitute  and  appoint  John 
Buckingham,  of  New  York  city,  our  lawful  attorney,  for  us 
and  in  our  name,  to  sell,  transfer  and  assign  one  hundred  shares 
of  the  capital  stock  of  the  Ohio  Life  Insurance  and  Trust 
Company,  standing  in  our  names  on  the  books  of  said  company  ; 
with  power  also,  an  attorney  or  attorneys  under  him  for  that 
purpose,  to  make  and  substitute  with  like  power,  and  to  do  all 
lawful  acts  requisite  for  eifecting  the  premises,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  or  his  substitute  or 
substitutes  shall  do  therein,  by  virtue  of  these  presents. 

In  witness  whereof,  we  have  hereunto  set  our  hand  and  seal, 
this  twentieth  day  of  July,  A.  D.  1855. 

E.  P.  &  E.  Stueges.  [Seal]  " 

The  following  was  the  reply  : 

"  New  Yoek,  July  23,  1855. 
Messrs.  E.  P.  &  E.  Sturges,  Mansfield,  Ohio: 

Yours  of  the  twentieth  is  received,  with  inclosures,  as  stated. 
We  credit  you  under  date.  M.  Brown,  P.  B.  on  Ohio  Life 
Insurance  and  Trust  Company,  $248.94.  Certificate  one  hun- 
dred shares  O.  L.  I.  &  T.  Co.  received ;  will  attend  to  the  sale 
as  directed;  it  is  fluctuating;  last  sold  five  shares,  c  $100. 
Adams  &  Buckinghams, 

Per  E.  A.  Beiden." 

In  September,  1857,  appellants  failed  in  business,  and  made 
an  assignment  for  the  benefit  of  their  creditors.  Prior  to  their 
failure,  in  July  or  August,  1857,  the  Ohio  Life  Insurance  and 
Trust  Company  ceased  to  do  business,  and  has  not  since  opened 
books  for  the  transfer  of  stock. 

At  the  time  of  the  assignment,  appellees,  and  also  the  firm  of 
E.  Sturges,  Sr.  &  Co.  had  claims  against  appellants,  exclusive 
of  the  stock  in  the  insurance  company.  The  amount  of  this 
indebtedness  was  agreed  upon,  and  arrangements  were  made  to 
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secure  it.  Finally,  Ebenezer  Buckingham,  one  of  appellants, 
secured  the  claims,  by  depositing,  as  collateral  security,  the 
notes  of  one  Hart.  This  was  done  in  1862.  The  notes  were 
the  individual  property  of  E.  Buckingham. 

A  good  deal  of  correspondence  ensued  between  the  parties, 
but  no  mention  was  ever  made  of  the  stock  until  1862,  about 
five  years  after  the  failure.  During  the  year  1867  we  find  the 
following  letter : 

"Mansfield,  June  29,  1867. 
E.  Buckingham,  Esg.  Chicago: 

Dear  Sir  :  We  send  by  the  bearer,  S.  B.  Sturges,  Esq.  a 
statement  of  Messrs.  Adams  &  Buckinghams'  account  with  E. 
P.  &  E.  Sturges,  and  due  July  1,  1867,  $6,435.09.  Also  state- 
ment of  Messrs.  Adams  &  Buckinghams'  account  with  E.  Stur- 
ges, Sr.  &  Co.  amount  due  September  1, 1866,  $2286.79,  which 
accounts  you  will  oblige  us  by  settling  with  him. 
Very  respectfully,  yours,  etc. 

Edward  Sturges,  Sr. 
Surviving  partner  of  the  firm  of  E.  P.  &  E.  Sturges. 

E.  Sturges,  Sr.  &  Co. 

E.  Buckingham  wrote,  in  reply,  that  he  had  paid  the  claim 
of  E.  Sturges,  Sr.  &  Co.  and  $2500  on  account  of  the  claim  of 
appellees.  In  this  letter,  of  date  July  11,  1867,  E.  Sturges, 
the  surviving  partner,  was  informed  that  appellants  had  the  one 
hundred  shares  of  stock,  and  were  ready  and  willing  to  make 
a  proper  transfer  of  them.  No  reply  was  made,  and  on  the 
thirtieth  day  of  January,  1868,  E.  Buckingham  again  wrote, 
to  the  same  effect.  Sturges  replied  that  they  would  not  accept 
the  shares  offered,  in  place  of  those  sent  in  1855,  and  that  he 
desired  to  know  relative  to  any  transfer  of  the  stock,  and  the 
use  which  had  been  made  of  it. 

These  facts  show  a  very  remarkable  and  almost  stolid  indif- 
ference, on  the  part  of  appellees,  in  relation  to  this  stock.  In 
1855  it  was  forwarded  for  sale.     The  insurance  company  failed 
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in  1857,  and  appellants  made  their  assignment  in  the  same 
year,  with  the  knowledge,  and  express  assent,  of  appellees. 

The  indebtedness  between  the  parties,  excluding  the  stock, 
was  adjusted.  Five  years  elapsed  before  any  demand  was 
made  for  the  certificate  of  stock,  or  even  a  whisper  was  heard 
as  to  its  value,  or  any  pretense  of  claim  was  set  up  against 
appellants.  Tested  by  the  known  motives  which  prompt  human 
action,  this  conduct  of  appellees  is  indeed  marvelous,  upon  the 
hypothesis  that  they  thought  they  had  a  valid  claim  against 
appellants  for  this  stock. 

In  1868  E.  Buckingham  paid  the  indebtedness  to  the  two 
firms,  as  agreed  upon.  Prior  to  this  the  Hart  notes  had  been 
placed  in  the  hands  of  one  Charles  M.  Sturges,  an  attorney,  for 
collection.  He  retained  the  sum  of  $9795.59,  and  refused  to 
pay  it  to  E.  Buckingham,  for  the  reason  that  appellees  claimed 
that  the  notes  were  deposited  as  collateral  security  for  any 
amount  which  might  be  due  to  them  from  appellants,  upon  a 
final  settlement.  The  evidence  is  perfectly  satisfactory  that  the 
notes  were  not  deposited  for  such  purpose,  or  unde/  such 
arrangement.  They  were  merely  security  for  the  debt  which 
had  been  discharged.  The  money  in  the  hands  of  Charles 
Sturges,  then,  belonged  to  E.  Buckingham. 

He  commenced  a  suit  for  its  recovery,  and  appellees  then 
filed  this  bill  to  enjoin  the  prosecution  of  the  suit,  and  for  an 
accounting. 

We  are  satisfied  that  the  proceeds  of  the  notes  in  the  hands 
of  Charles  Sturges  belonged  absolutely  to  Ebenezer  Bucking- 
ham, after  the  payment  of  the  debt  to  secure  which  they  were 
deposited  as  collateral.  There  is  no  averment  in  the  bill  of 
the  insolvency  of  the  firm  of  Adams  &  Buckinghams  at  this 
time,  or  of  their  inability  to  pay  the  amount  claimed  by  appel- 
lees. It  is  a  just  and  uniform  rule  that  the  partnership  prop- 
erty shall  be  applied  to  the  partnership  debts,  to  the  exclusion 
of  the  creditors  of  the  individual  members  of  the  firm,  and  that 
the  creditors  of  the  latter  should  be  first  paid  from  the  separate 
effects  of  the  debtor  before  the  partnership  creditors  can  claim 
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anything.  No  reason,  whatever,  is  assigned  in  the  bill  why 
the  separate  moneys  of  Ebenezer  Buckingham  should  be  taken, 
in  the  first  instance,  for  the  payment  of  the  debt  of  the  firm. 
The  injunction  should  never  have  been  issued. 

It  has  been  argued  that  there  was  an  appropriation  of 
stock  by  appellants,  and  that  they  concealed  such  appropriation 
for  years.  The  evidence  of  concealment  is  slight,  indeed. 
There  were  about  seven  years  between  the  time  when  the  stock 
was  sent  for  sale  and  the  time  when  any  investigation  com- 
menced. The  failure  of  the  insurance  company  must  have 
been  known  to  appellees.  If  the  stock  had  been  forgotten, 
entirely,  this  would  revive  a  recollection  of  it.  Yet  five  years 
elapse  before  any  inquiry  is  made.  The  conclusion  is  almost 
irresistible,  that  the  claim  was  regarded  as  worthless. 

"Who  was  entrusted  with  this  stock  and  authorized  to  effect 
a  sale  ?     Was  there  an  unlawful  conversion  by  appellants  ? 

It  is  manifest  that  the  fair  construction  of  all  the  writings  is, 
that  John  Buckingham  was  the  person  in  whom  the  confidence 
was  reposed.  He,  alone,  was  empowered  to  sell  and  transfer, 
and  to  make  substitution.  If  it  was  intended  to  give  power  to 
the  firm  to  sell,  why  was  not  the  firm  name  of  appellants 
inserted?  John  Buckingham  resided  in  Connecticut.  The 
firm  was  engaged  in  business  in  New  York.  If  the  authority 
had  been  conferred  upon  the  firm,  either  one  of  the  four  mem- 
bers could  have  acted.  Yet  one  only  is  selected.  He,  alone, 
was  confided  in.  His  judgment  alone  was  trusted  in  the  man- 
agement of  the  business. 

The  conduct  of  the  parties  sustains  this  view.  For  the  sake 
of  convenience  the  stock  was  transferred,  and  placed  in  the 
name  of  appellants.  This  the  attorney  had  the  right  to  do. 
At  the  time  of  the  failure  of  appellants,  it  was  found  in  their 
safe,  in  the  private  drawer  of  John  Buckingham.  Upon  inquir- 
ing into  the  facts,  the  assignees  handed  the  stock  to  him,  and 
it  was  not  regarded  as  assets  of  the  firm.  It  has  remained  ever 
since  in  the  possession  of  John  Buckingham. 
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Have  appellants  been  guilty  of  a  conversion  or  misappro- 
priation of  the  stock?  John  Buckingham,  as  he  had  the  law- 
ful right  to  do,  transferred  the  stock  to  Corning  &  Co.  brokers, 
for  the  purpose  of  sale.  There  were  various  transfers  and 
re-transfers,  from  1855  to  1857,  between  Corning  &  Co.,  Adams 
&  Buckinghams  and  Winslow,  Lanier  &  Co.  During  the 
greater  portion  of  this  period,  and  at  the  time  of  the  failure  of 
the  insurance  company  and  of  appellants,  there  stood  on  the 
stock  books  of  the  company,  one  hundred  shares  of  stock  in 
the  name  of  Adams  &  Buckinghams.  There  is  no  sufficient 
evidence  of  misapplication  by  them,  of  any  wrongful  act,  of 
any  profits  made,  or  of  any  sale. 

In  the.  case  of  Parsons  v.  Martin,  11  Gray,  111,  cited  by 
appellees,  the  defendant  was  only  authorized  to  sell  certain 
shares  of  stock.  The  instruction  was,  that  if  he  sold  and 
received  the  price  of  the  shares,  he  was  liable  for  the  proceeds 
of  the  sale.  The  proof  was  that  there  was  a  transfer  to  a  third 
person.  The  court  held  that  the  transfer  had  a  tendency  to 
show  a  sale,  and  if  wholly  unexplained,  the  jury  were  justified 
in  inferring  an  actual  sale ;  that  having  authority  only  to  dis- 
pose of  the  shares  to  a  purchaser,  the  transfer  must  import  a 
sale,  if  the  transaction  is  not  accounted  for;  that  the  omission 
to  produce  evidence  in  elucidation,  affords  strong  presumption 
against  him  ;  that  a  sale  of  the  stock  for  his  own  purposes  was 
tortious ;  and  hence,  that  the  unlawful  conversion,  thus  proved, 
could  not  be  defended  by  proof  that  he  had  other  shares  of  stock 
in  the  same  company,  of  equal  value. 

In  this  case,  there  is  no  evidence  of  a  sale  by  appellants,  or 
of  any  transfer  to  or  by  them,  with  their  knowledge  or  consent, 
unless  the  firm  is  chargeable  with  the  acts  of  John  Bucking- 
ham, the  attorney.  There  was  no  tortious  mixture  of  this 
stock  with  their  own,  so  that  a  separation  could  not  be  made. 
The  bookkeeper  of  appellants  testified,  positively,  that  Adams 
&  Buckinghams,  at  the  time  of  their  failure,  and  for  months 
previous  thereto,  did  not  own  any  of  this  stock,  or  have  in  their 
possession,  as  appeared  from  their  books,  any  of  it  belonging 
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to  any  other  person.  The  clear  preponderance  of  the  evidence 
is,  that  appellants,  as  a  firm,  never  had  anything  to  do  with 
this  stock,  and  that  the  several  transfers  to  and  from  Adams 
&  Buckinghams  were  transactions  of  John  Buckingham,  alone. 
The  alleged  breach  of  trust  is  most  positively  denied,  and 
not  sustained  by  the  proof.  The  decree  is  reversed,  and  the 
bill  dismissed  without  prejudice. 


Jacob  R.  Shipherd  et  al. 

v. 
James   Gr.   Underwood. 


1.  Agent — whether  he  may  be  sued  by  a  party  who  has  paid  him  money  for 
his  principal,  to  recover  the  same  back.  Whatever  may  be  the  true  rule  in 
regard  to  the  liability  of  a  known  agent  to  an  action  by  a  person  who  has 
paid  money  to  him  on  account  of  his  principal,  but  which  has  not  been  paid 
over  to  the  latter,  to  recover  the  same  back,  where  there  are  no  exception- 
able circumstances  connected  with  the  transaction,  yet,  where  the  money 
was  paid  to  the  agent  on  the  purchase  of  land,  under  circumstances  showing 
a  case  mala  fide, — as  where  it  was  the  design  of  the  vendor  to  put  off  upon 
the  purchaser  a  very  defective  title  as  and  for  a  good  one,  and  the  latter  is 
entitled  to  a  return  of  his  money,  he  will  not  be  remitted  to  his  remedy 
against  the  principal,  but  may  sue  the  agent  for  the  recovery  of  the  money 
back,  although  he  knew  at  the  time  he  paid  the  money  to  the  agent  that 
the  latter  was  acting  in  that  capacity. 

2.  Evidence — presumption — whether  an  agent  has  paid  money  over  to  his 
principal.  In  an  action  against  an  agent  by  one  who  has  paid  money  to 
him  on  account  of  his  principal,  it  being  shown  the  money  was  paid  to  the 
agent,  it  will  not  be  presumed,  in  the  absence  of  proof  on  that  subject,  that 
the  agent  has  paid  over  the  money  to  his  principal. 

3.  Presumption — as  to  the  continuance  of  a  given  state  of  facts.  Where 
the  existence  of  a  particular  subject  matter  or  relation  has  once  been  proved, 
its  continuance  is  presumed  till  proof  be  given  to  the  contrary,  or  till  a  dif- 
ferent presumption  be  afforded  by  the  very  nature  of  the  subject  matter. 
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4.  Rescission  of  contracts — placing  parties  in  statu  quo.  "Where  a 
party  entered  into  a  contract  of  purchase  of  a  tract  of  land,  and  made  a  deposit 
of  money  with  the  vendor  in  respect  thereto,  the  money  to  be  refunded  in 
case  of  a  valid  objection  to  the  title,  it  is  not  essential  to  the  right  of  the 
purchaser  to  rescind  the  contract  and  recover  the  money  back,  upon  finding 
the  title  to  be  defective,  that  he  should  return  to  the  vendor  an  abstract  of 
the  title  furnished  him  by  the  latter;  the  abstract  was  no  part  of  the  sub- 
ject of  the  sale. 

5.  Same — demand  of  return  of  money — tender.  Nor  in  such  a  case,  is  it 
necessary,  in  order  that  the  purchaser  may  rescind  the  contract  and  recover 
back  the  money  paid,  that  he  should  demand  the  return  of  the  money  by 
the  vendor,  or  offer  to  pay  to  the  latter  the  residue  of  the  purchase  price 
remaining  unpaid. 

6.  Vendou  and  purchaser — waiver  by  tlie  latter  of  defect  in  title.  A 
party  purchased  a  tract  of  land  from  the  agent  of  the  one  claiming  title 
thereto,  and  made  a  deposit  of  money  thereon  with  the  agent,  the  contract 
providing  that  the  money  was  to  be  refunded  incase  of  a  valid  objection  to 
the  title.  The  title  was  found  to  be  defective,  whereupon  the  purchaser 
abandoned  the  contract,  and  demanded  the  return  of  his  money,  which  was 
refused,  and  at  the  same  time  he  gave  a  written  authority  to  the  same  agent 
from  whom  he  had  made  the  purchase,  to  sell  the  premises,  if  he  could,  at 
an  advanced  price.  No  action  was  had  under  this  authority,  and,  eight 
days  after  it  was  given,  the  purchaser  brought  suit  against  the  agent  to 
recover  back  the  money  paid :  Held,  the  giving  of  the  authority  by  the  pur- 
chaser to  the  agent  to  re-sell  the  premises,  was  not,  under  the  circumstan- 
ces, a  waiver  by  the  former  of  the  defect  in  the  title,  nor  an  affirmance  of 
the  original  contract. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Edward  S.  Bragg,  for  the  appellants. 

Mr.  William  E.  Page  ancj  Mr.  Huntington  W.  Jackson, 
for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  money  had  and  received,  brought  by 
Underwood  against  Shipherd  &  Sweet,  to  recover  a  payment  or 


1870.]  Shipherd  et  al.  v.  Underwood.  477 

Opinion  of  the  Court. 

deposit  made  by  him  on  a  contract  for  the  purchase  of  real 
estate  in  Cook  county.  The  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  and  judgment  rendered  against 
the  defendants  for  $1200  and  costs. 

On  the  trial  the  plaintiff  testified,  that  sometime  in  February, 
1869,  he  contracted  with  the  defendants  to  buy  certain  lands, 
and  paid  them  thereon  $1200;  that  the  contract  was  written; 
the  purchase  price  of  the  land  $48,000;  terms,  $16,000  to  be 
paid  in  twenty  days  from  date,  balance  in  one  and  two  years ; 
warranty  deed  to  be  given  if  first  payment  is  made  as  above, 
remainder  to  be  secured  by  trust  deed  and  notes;  failure  or 
refusal  to  make  the  first  payment  within  the  time  above  stated 
to  render  the  contract  null  and  void  ;  money  paid  to  be  refunded 
in  case  of  valid  objection  to  the  title,  otherwise  to  be  retained 
as  liquidated  damages,  if  the  first  payment  is  not  made  ;  time 
declared  to  be  of  the  essence  of  the  agreement ;  $600  acknowl- 
edged as  received  on  said  first  payment ;  $600  more  to  be  paid 
on  or  before  the  twenty-fifth  instant ;  dated,  Chicago,  twenty- 
second  day  of  February,  A.  D.  1869. 

[Signed,]  W.  H.  Hoyt. 

By  Shipherd,  Sweet  &  Co.  Agents. 

That  there  was  a  delay  in  procuring  an  abstract  to  be  fur- 
nished ;  that  he  received  from  the  defendants  an  abstract  then 
produced  and  identified  by  him,  which  they  gave  him  for  ex- 
amination ;  that  he  did  not  receive  it  until  eighteen  or  nineteen 
days  after  the  date  of  the  contract ;  that  as  soon  as  he  received 
it  he  took  it  to  Mr.  Lyman,  for  a  legal  opinion,  which  Avas 
prepared  in  a  few  days  after,  and  he  then  had  Mr.  Lyman  go 
and  see  the  defendants ;  that  after  this,  he  went  himself,  and 
saw  the  defendant,  Sweet,  and  offered  to  perform,  but  he  did 
not  attempt  to  remove  any  of  the  objections,  nor  offer  to  give 
him  a  deed. 

On  cross  examination,  he  said  he  had  not  tendered  any 
money  at  any  time ;  he  told  defendant  he  had  the  money ; 
defendant  Sweet  told  him  to  go  to  Mr.  Hoyt,  who  was  to  make 
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the  deed,  and  tender  him  the  money  and  put  him  in  default ; 
that  Hoyt. lived  at  Chicago,  but  he  did  not  go  to  him  ;  that  he 
had  the  money  in  his  pocket  and  at  the  bank ;  could  not  tell 
how  much  he  had  in  his  pocket,  or  how  much  in  bank,  but 
knew  that  the  sums  were  enough  to  make  the  amount  required ; 
Sweet  said  nothing  about  giving  a  deed,  but  told  him  to  go  to 
Hoyt  and  make  him  a  tender  if  he  had  the  money ;  he  demanded 
of  them  the  money  he  had  paid,  which  was  refused.  This 
was  somewhere  about  the  twentieth  to  the  twenty-fifth  of 
March,  1869. 

Mr.  Lyman,  an  attorney  at  law,  testified  that  he  received  an 
abstract  from  plaintiff  nineteen  days  after  the  date  of  the  con- 
tract ;  he  examined  it,  and  some  seven  or  eight  days  after,  gave 
plaintiff  an  opinion  in  writing,  and  went  himself  to  see  defend- 
ants, to  call  attention  to  defects,  and  ask  explanation ;  they  gave 
none.  The  abstract  was  offered  in  evidence,  from  which  it 
appeared,  that,  at  the  date  of  the  contract  and  giving  the 
abstract  to  plaintiff,  there  were  mortgages  upon  the  property  to 
the  amount  of  $ 21,000,  and  a  judgment  for  the  sum  of  $6033,- 
49,  which  were  liens  thereon,  and  taxes  unpaid  for  the  year 
1867,  for  which  the  property  had  been  sold,  from  which  it  had 
not  been  redeemed,  and  that  the  title  to  the  premises  was  in 
Tewksbury,  and  Hoyt  had  only  a  contract  therefor. 

Benjamin  J.  Sweet,  one  of  the  defendants,  testified :  we 
were  the  agents  of  W.  H.  Hoyt  at  the  time  we  executed  the 
contract,  and  had  full  authority  from  Hoyt  to  make  the 
same ;  the  plaintiff  never  tendered  the  money  provided  for 
the  first  payment,  nor  any  part  thereof;  some  time  about 
twentieth  of  March,  plaintiff  came  in,  with  his  lawyer,  and 
objected  to  the  title,  and  said. he  was  ready  to  pay;  I  told  him 
if  he  had  the  money  to  go  and  tender  it  to  Mr.  Hoyt,  and  if 
he  could  not  make  the  title  good,  he  would  be  entitled  to 
recover  his  money  back,  and  we  would  be  entitled  to  our  per 
centage ;  that  our  business  with  Hoyt  closed  with  this  one 
single  transaction,  which  was  isolated;  we  did  no  other  busi- 
ness for  him.     After  the  plaintiff  had  made  his  objection  to  the 
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title,  and  after  I  had  told  him  to  go  to  Mr.  Hoyt,  he  gave  us  a 
paper,  signed  by  him,  as  follows: 

"Chicago,  March  25,  1869. 
"  Shipherd,  Sweet  &  Co.  at  155  and  157  LaSalle  Street,  Chi- 
cago, are  hereby  authorized  to  sell  for  me,  blocks  17,  18,  19, 
20,  21,  22,  23  and  24,  in  Maher's  subdivision,  section  15,  town 
38,  range  14,  3  P.  M.,  being  forty  acres,  more  or  less,  in  Cook 
county,  Illinois,  upon  terms  as  follows:  Any  sum  from  $1300 
to  $1500  per  acre,  $20,000  down,  balance  at  one  and  two  years, 
seven  per  cent  interest;  subject  to  two  and  one-half  per  cent 
commission  to  them. 

J.  G.  Underwood,  Owner/' 

This  is  the  same  property  as  described  in  the  contract. 
Which  was  substantially  all  the  evidence  in  the  case. 

Upon  this  state  of  facts  it  is  contended  : 

1.  That  no  liability  attached  to  the  agents,  but  the  remedy, 
if  any,  exists  against  the  principal. 

We  find  a  want  of  entire  harmony  among  the  authorities, 
upon  the  point,  under  what  circumstances,  money,  in  the  hands 
of  an  agent,  to  which  another  person  than  the  principal  is 
entitled,  may  be  recovered  from  the  agent  at  ,the  suit  of  such 
person.  Story  lays  down  the  rule,  without  qualification,  that 
if  a  party  who  has  paid  money  to  an  agent  for  the  use  of  his 
principal,  becomes  entitled  to  recall  it,  he  may,  upon  notice  to 
the  agent,  recall  it,  provided  the  agent  has  not  paid  it  over  to 
his  principal,  and  also  provided  no  change  has  taken  place  in 
the  situation  of  the  agent  since  the  payment  to  him,  before  such 
notice.     Story  on  Agency,  sec.  300. 

The  cases  cited  by  appellee's  counsel,  of  Butter  v.  Harrison, 
2  Cowp.  566,  Cox  v.  Prentice,  3  M.  &.  S.  348,  and  Hearsey  v. 
Pruyn,  7  Johns.  R.  181,  were  cases  where  the  principal  had 
no  right  to  receive  the  money,  as  in  the  first  case,  or  where  it 
was  paid  by  mistake,  as  in  the  last  two.  In  all  such  cases,  it 
appears  to  be  settled,   that  the  action  lies  against  the  agent, 
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where  he  has  not  paid  over  the  money,  or  in  some  way  altered 
his  situation  in  relation  to  his  principal. 

But  where  the  money  is  properly  paid  to  the  agent,  according 
to  many  authorities,  the  agent's  liability  is  to  his  principal, 
alone. 

The  cases  cited  by  appellants'  counsel,  are  those  of  Greenway 
v.  Hind,  4  T.  R.  553;  Bamford  v.  Shuttleworth,  11  Adolph.  & 
Ellis,  926  ;  Stephens  v.  Babcock,  23  E.  C.  L.  160.  The  first 
was  an  action  against  a  revenue  officer,  for  money  erroneously 
paid  by  way  of  duty,  and  the  action  held,  by  Lord  Ken  yon,  not 
to  lie,  on  the  ground  that  it  would  not  lie  against  a  known  agent; 
yet,  in  Elliot  v.  Swartwout,  10  Peters  R.  137,  an  action  was  sus- 
tained against  a  collector  for  an  excess  of  duties  paid  to  him. 
In  the  case  of  Bamford  v.  Shidtleivorth,  the  agent  gave  a  written 
receipt  for  the  deposit  money  on  a  sale,  in  the  name  of  his 
principal,  and  the  sale  falling  through  on  account  of  a  defect  in 
the  vendor's  title,  the  action  was  held  not  to  lie  against  the  agent 
by  the  vendee,  for  the  money  paid.  The  money  had  been  paid 
over  in  this  case,  but  the  decision  was  not  put  upon  that  ground, 
one  of  the  judges  remarking  that  it  was  immaterial  whether  it 
had  been  paid  over  or  not,  the  others  putting  it  on  the  ground 
that  there  was  no  privity  of  contract,  between  the  vendee  and 
the  agent.  Stephens  v.  Babcock  was  an  action  against  an  attor- 
ney's clerk,  for  money  collected  and  receipted  for  in  the  name 
of  the  attorney,  and  the  action  by  the  client  against  the  clerk 
held  not  to  lie. 

In  Sadler  v.  Evans,  4  Burr.  1984,  the  action  was  held  not  to 
lie  against  a  receiver  of  rent,  where  the  avowed  intention  was 
to  try  the  right  of  his  principal  to  a  quit  rent.  In  that  case 
Lord  Mansfield  said  he  k&pt  clear  of  all  payments  to  third 
persons,  but  where  it  is  to  a  known  agent ;  in  which  case,  the 
action  ought  to  be  brought  against  the  principal,  unless  in 
special  cases,  as  under  notice,  or  mala  fide. 

In  Colvin  v.  Holbrook,  2  Comst.  126,  the  conclusion  seems 
to  have  been  arrived  at,  that  an  agent  receiving  money  for  Ins 
principal,  in   pursuance  of  a  valid  authority,  without  fraud. 
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duress  or  mistake,  is  not  liable  to  an  action  in  behalf  of  a  per- 
son who  is  ultimately  entitled  to  the  money,  for  neglecting  to 
pay  the  same  upon  request,  and  before  it  is  paid  over  to  the 
principal. 

In  Costigan  v.  Newland,  12  Barb.  456,  the  same  principle  is 
recognized,  and  it  is  said  the  above  case  of  Colvin  v.  Holbrook, 
must  be  regarded  as  settling  the  law  in  that  State. 

It  is  laid  clown  in  1  Parsons  on  Contracts,  79,  to  be  a  rule  of 
law  in  respect  to  all  agencies,  that  where  money  is  paid  to  one 
as  agent,  to  which  another,  as  principal,  has  color  of  right,  the 
right  of  the  principal  cannot  be  tried  in  an  action  brought  by 
the  party  paying  the  money,  against  the  agent,  as  for  money 
had  and  received  to  the  use  of  such  party,  but  such  action 
should  be  brought  against  the  principal. 

Without  undertaking  to  say  what  might  have  been  our  con- 
clusion, had  this  money  been  paid  and  received  under  different 
and  unexceptionable  circumstances,  we  must  hold,  that  under 
the  special  circumstances  of  this  case,  the  action  was  well 
brought  against  these  agents. 

Underwood  contracted  for  a  good  title ;  he  was  to  have  a 
warranty  deed ;  the  idea  was  held  out  to  him  that  he  was  pay- 
ing this  deposit  money  for  a  good  title,  and  if  he  found  any 
valid  objection  to  the  title,  (evidently  on  examination  of  the 
abstract  to  be  furnished  to  him,)  the  money  was  to  be  refunded 
to  him.  If  Hoyt  had  had  no  title  whatever  to  this  land,  and 
he  or  his  agents  had  known  it  at  the  time  of  this  contract,  it 
would  have  been  a  case  of  palpable  fraud. 

The  exhibit  of  title  furnished  by  the  abstract  in  this  case,  is 
but  a  small  remove  above  no  title.  We  must  consider  that 
Hoyt  knew  of  the  condition  of  his  title,  nothing  appearing  to 
the  contrary,  and  especially,  as  not  a  word  of  explanation  has 
been  given  in  regard  to  it,  either  on  the  trial  of  the  cause,  or 
when  Underwood  applied  to  have  the  objections  to  the  title 
removed,  or  when  his  attorney  called  upon  these  agents 
expressly  for  such  explanation. 

31 — 55th  III. 
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The  attempt  to  put  off  upon  a  purchaser  such  a  claim  to  land 
as  and  for  a  good  title,  seems  an  imposition ;  and  we  regard 
the  obtaining  of  this  deposit  money,  under  such  circumstances, 
and  before  the  furnishing  of  the  abstract  whereby  the  defects 
in  the  title  could  be  detected,  as  not  in  accordance  with  fair 
dealing,  and  that  Lord  Mansfield's  excepted  special  case  of 
mala  fide  is  here  presented,  where  an  action  might  lie  against  a 
known  agent. 

2.  The  second  point  made  by  the  appellants'  counsel,  from 
which  he  seems  to  think  there  can  be  no  escape,  is,  that  in  case 
it  be  held  that  the  action  lies  against  these  agents,  there  is  no 
proof  that  the  money  still  remains  in  their  hands. 

It  is  said  there  is  no  proof  concerning  the  money,  except 
payment  to  the  defendants ;  that  there  are  no  presumptions  to 
help  the  case,  for  all  the  presumptions  would  be  in  favor  of  the 
agents  having  paid  it  to  their  principal,  as  in  duty  bound. 

Had  the  omission  of  the  agents  to  pay  over  the  money  to 
their  principal  been  a  criminal  offence,  there  might  have  been 
a  presumption  in  favor  of  innocence,  that  they  had  paid  it  over. 
Not  paying  over  the  money  was  only  a  breach  of  an  implied 
contract,  and  we  are  not  aware  of  any  presumption  of  the  per- 
formance of  a  contract.  The  money  was  proved  to  be  in  the 
hands  of  the  agents,  and  where  the  existence  of  a  particular 
subject  matter  or  relation  has  once  been  proved,  its  continu- 
ance is  presumed  till  proof  be  given  to  the  contrary,  or  till  a 
different  presumption  be  afforded  by  the  very  nature  of  the 
subject  matter. 

Important  presumptions  are  derivable  from  the  conduct  of 
parties.  Where  a  party  has  the  means  in  his  power  of  rebutting 
or  explaining  the  evidence  adduced  against  him,  if  it  does  not 
tend  to  the  truth,  omission  to  do  so  furnishes  a  forcible  infer- 
ence against  him.     2  Stark.  Ev.  934. 

Payment  over  of  this  money  without  notice  would  have  been 
an  undoubted  defense,  and  if  such  had  been  the  fact,  it  would 
seem  natural  that  defendant  Sweet,  when  testifying  on  the  trial, 
would  have  given  the  court  information  of  it,  and  his  omission 
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to  do  so  the  court  might  have  thought  furnished  an  inference 
against  him,  that  the  money  had  not  been  paid  over.  We  are 
satisfied  with  the  finding  of  the  court  that  this  money  had  not 
been  paid  over,  and  was  still  in  the  agents'  hands,  where  it  was 
last  seen. 

3.  It  is  next  contended,  the  case  shows  no  liability  on  the 
part  of  either  principal  or  agent,  because  there  was  no  rescis- 
sion of  the  contract,  and  restoration  of  the  parties  to  their 
original  position ;  no  return  of  the  abstract,  and  no  tender  of 
the  money,  so  as  to  place  the  principal  in  default. 

The  abstract  was  no  part  of  the  subject  of  the  sale.  It  was 
only  the  evidence  which  the  agents  furnished  Underwood  of 
the  title  to  the  land,  and  the  return  of  it  was  not  necessary  to 
enable  him  to  rescind  the  contract,  or  enforce  his  claim  for  this 
money.  $16,000  were  to  have  been  paid  in  twenty  days;  not 
until  the  nineteenth  day  did  the  defendants  furnish  the  abstract 
to  Underwood.  He  immediately  placed  it  in  the  hands  of  an 
attorney,  for  a  legal  opinion  as  to  the  title.  It  seems  to  have 
taken  the  attorney  seven  days  to  prepare  his  written  opinion. 
Underwood  immediately  went  to  the  defendants,  ready  and 
willing  to  perform,  and  offered  to  do  so  if  the  title  could  be 
made  good.  The  law  did  not  require  him  to  tender  any  money 
for  the  defective  title  that  was  exhibited  to  him.  Smith  v.  Lamb, 
26  111.  396. 

It  is  said  the  agency  of  the  appellants  expired  with  the 
original  transaction,  but  it  seems  they  furnished  the  abstract 
to  Underwood  on  the  nineteenth  day  thereafter.  When  the 
abstract  was  examined,  and  it  was  found  there  were  valid  objec- 
tions to  the  title,  the  contingency  happened,  upon  which 
Underwood  became  entitled  to  a  return  of  his  money.  He 
was  not  required  to  go  in  pursuit  of  Hoyt,  and  make  any  tender 
or  offer  to  him,  or  to  demand  the  money  of  him. 

4.  Lastly,  it  is  insisted  that  the  paper  writing  of  the  twenty- 
fifth  March,  1867,  was  an  affirmance  of  the  original  contract, 
and  a  waiver  of  the  objections  to  Hoyt's  title. 
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It  is  to  be  noted  that  this  was  given  at  the  time  Underwood 
abandoned  the  contract  for  defects  in  the  title,  and  demanded 
back  the  money  he  had  paid,  and  the  refunding  of  it  was 
refused. 

During  this  interview,  not  unlikely,  these  agents  held  out  to 
Underwood  the  prospect  that  they  could  re-sell  the  property  at 
a  large  advance,  and,  under  the  circumstances,  we  can  attach 
no  greater  significance  to  this  writing  than  as  expressive  of  a 
willingness  on  the  part  of  Underwood  that  these  agents  might 
have  the  opportunity  to  try  to  re-sell  the  land  at  a  profit. 

The  lowest  terms  named  would  have  been  an  advance  of 
$4000.  Underwood  might  have  had  a  lingering  hope  that 
Hoyt  would  yet  perfect  the  title.  No  action  was  had  under 
the  writing.  If  Underwood  himself  ever  entertained  the  idea 
that  the  land  could  be  re-sold  at  a  profit,  it  seems  to  have  been 
speedily  dissipated,  as  this  action,  in  renunciation  of  the  con- 
tract, was  commenced  only  eight  days  afterwards. 

It  would  be  a  too  rigorous  construction  of  the  mere  making 
of  this  paper  writing,  to  hold  it  to  be  a  waiver  of  the  objections 
to  this  title, — an  election  on  the  part  of  Underwood  to  take  it 
as  it  was,  and  that  he  was  bound  to  go  on  and  pay  out  his 
money  for  such  a  feeble  claim  to  land.  We  can  give  to  it  no 
such  concluding  effect. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Sabin  D.  Puterbaugh 

v. 
Devore  &,   Crittenden. 


New  trial — verdict  against  the  evidence.  In  this  case  the  judgment  was 
reversed  because  the  verdict  was  clearly  against  the  evidence. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  a  suit  brought  by  Devore  &  Crittenden,  against 
Puterbaugh,  to  recover  the  balance  of  an  account  alleged  to  be 
due  the  plaintiffs.  A  trial  in  the  circuit  court  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiffs  for  $42.50. 
The  defendant  appealed.  The  only  question  presented  is, 
whether,  under  the  evidence,  the  account  was  fully  paid. 

Mr.  Robert  G.  Ingersoll,  for  the  appellant. 

Messrs.  Roberts  &  Green,  for  the  appellees. 

Per  Curiam  :  This  suit  was  originally  commenced  before 
a  justice  of  the  peace,  and  taken  by  appeal  to  the  circuit  court, 
where  judgment  was  rendered  against  appellant. 

We  have  carefully  read  the  evidence,  and  are  of  opinion  the 
clear  preponderance  of  the  evidence  is  in  favor  of  appellant. 

The  proof  discloses  the  fact,  that  appellant  paid  three  dollars 
in  full  of  the  account  of  the  appellees. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  Allen  et  al. 

v. 
Ik  a  Y.  Munn  et  al. 


1.  Riparian  owners — who  so  considered — of  the  owners  of  canal  lots  in 
the  city  of  Chicago.  Upon  certain  land  situate  in  the  original  town  of  Chi- 
cago, which  was  granted  by  the  general  government  to  this  State  and  which 
constituted  a  part  of  the  canal  lands,  the  canal  commissioners  laid  off  certain 
blocks  and  lots,  some  of  the  lots  fronting  on  the  East  on  Canal  street,  which 
was  bordered  on  the  side  opposite  these  lots  by  the  Chicago  river:  Held, 
the  owners  of  lots  fronting  on  that  street  on  the  side  separated  from  the 
river  by  the  street,  had  no  right  of  private  property  merely  by  virtue  of 
such  ownership,  in  land  that  might  lie  on  the  opposite  side  of  the  street 
immediately  upon  the  river  bank. 

2.  Nor  is  there  any  act  of  the  legislature  giving  to  such  owners  an  equit- 
able right  to  acquire  title  to  land  lying  opposite  their  lots,  between  the 
street  and  the  river,  to  the  exclusion  of  other  persons.  The  legislation  on 
that  subject  left  it  to  the  discretion  of  the  common  council  of  the  city  to 
determine  to  whom  the  wharfage  lots  should  be  conveyed. 

3.  Limitation  act  of  1839 — application  as  to  public  and  private  rights. 
Where  the  title  and  possession  of  a  party  in  land  claimed  by  him  are  ques- 
tioned by  an  individual,  who  claims  the  premises  as  his  own,  and  the  party 
in  possession  invokes  for  his  protection  the  act  of  1839,  the  question  can 
not  arise  whether  the  statute  would  run  against  the  public,  on  the  allegation 
that  the  premises  in  controversy  constituted  a  part  of  a  public  highway, 
because  the  right  against  which  the  statute  would  be  invoked  in  such  case 
would  be  a  mere  private  claim. 

4.  Same — of  the  payment  of  taxes.  While  a  defendant  can  not  claim  the 
benefit  of  the  limitation  act  of  1839,  unless  he  has  actually  paid  the  taxes, 
even  though  illegally  assessed,  because  not  within  its  spirit,  yet  if  he  has 
paid  them  for  the  time  required,  he  can  not  be  denied  its  protection  merely 
on  the  ground  that  the  assessment  was  illegal, — as  that  the  premises  were 
assessed  by  a  wrong  description.     * 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Mr.  J.  S.  Page,  for  the  plaintiff  in  error. 


1870.]  Allen  et  at.  v.  Munn  d  al.  487 

Opinion  of  the  Court.. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  defendants 


Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  litigation  has  arisen  upon  the  following  facts  : 

Lot  1,  block  13,  in  the  original  town  of  Chicago,  is  situated 
on  a  quarter  section  of  land  granted  by  the  general  govern- 
ment to  the  State,  and  was  a  part  of  the  canal  lands.  In  1837, 
the  canal  commissioners  surveyed  the  quarter  section  into 
blocks  and  lots,  and  duly  acknowledged  and  recorded  their 
plat.  All  the  streets  were  expressly  declared  upon  the  plat  to 
be  eighty  feet  in  width.  Block  13  fronted  on  the  east  upon 
Canal  street,  which,  at  this  place,  was  bordered  by  the  Chicago 
river,  as  indicated  upon  the  plat,  no  line  being  drawn  upon  the 
river  side  of  the  street.  In  fact,  however,  there  was  a  greater 
or  less  space,  varying  according  to  the  meanderings  of  the 
river,  between  Canal  street,  with  a  width  of  eighty  feet,  and 
the  river.  This  space  had,  in  1835,  been  laid  out  by  the  trus- 
tees of  the  town  of  Chicago,  into  water  lots,  and  their  plat  had 
been  recorded,  though  by  what  authority  this  was  done  does 
not  appear  in  this  record,  and  we  are  not  informed.  The  State 
itself,  however,  which  owned  this  property,  had,  in  1835,  given 
to  the  trustees  the  power  to  lease  the  wharfing  privileges  of 
the  town,  reserving  to  the  owners  of  lots  fronting  on  the  river 
the  preference. 

In  1845,  one  Isaac  Cook  bought  from  the  State  lot  1,  block  13, 
and  received  a  patent  therefor.  In  1847,  he  conveyed  to  Wil- 
liam Allen,  the  father  of  the  complainants  in  this  record,  and 
to  one  Quigly,  a  part  of  said  lot,  by  metes  and  bounds,  front- 
ing twenty  feet  on  Canal  street.  Quigly's  interest  subsequently 
passed  to  Allen. 

In  1850,  said  Isaac  Cook  conveyed  to  one  Richmond  his 
interest  in  the   land  lying  between  the  east  line  of  lot  1  and 


488  Allen  et  al.  v.  Munn  et  al.  [Sept.  T., 

Opinion  of  the  Court. 

the  middle  of  the  river,  described  in  the  deed  as  the  wharfing 
privilege.  In  1852,  Richmond  conveyed  to  one  Chapin,  and  in 
1855,  Chapin  sold  and  conveyed  the  same  to  the  defendant, 
Munn,  for  a  consideration  of  $16,000,  which  was  paid. 

On  the  twenty-seventh  of  February,  1847,  the  legislature 
passed  an  act,  reciting  that  there  were  various  claims  to  these 
wharfing  privileges,  and  granting  to  the  common  council  the 
power  to  vacate  so  much  of  certain  streets  bordering  on  the 
river,  as  might  lie  outside  the  width  of  eighty  feet,  to  adjust 
all  disputes  between  the  city  and  others  in  regard  to  the  wharf- 
ing privileges,  and  to  make  such  agreements  and  conveyances  as 
they  might  think  proper,  reserving,  however,  the  rights  of  the 
State  and  the  canal  trustees.  On  the  eleventh  of  February, 
1853,  the  legislature  passed  another  act  of  the  same  general 
purport,  but  giving  the  city  the  power  to  make  conveyances 
of  the  wharfing  privileges  to  such  persons  as  it  might  think 
entitled  to  the  same,  without  any  reservation  of  rights  to  the 
State  or  the  canal  trustees.  On  the  tenth  of  December,  1855, 
the  common  council  passed  an  ordinance,  providing  for  the 
vacating  of  so  much  of  the  street  as  bordered  the  river  outside 
the  width  of  eighty  feet,  upon  being  paid  or  secured  certain 
sums  assessed  upon  each  lot.  The  sum  assessed  upon  lot  1,  in 
block  13,  was  $3252,  of  which  the  sum  of  $821  would  belong 
to  the  twenty  feet,  above  mentioned,  as  conveyed  to  Allen. 
The  ordinance  does  not,  in  terms,  provide  for  a  conveyance  by 
the  city,  upon  being  paid  or  secured  the  assessments,  but  it  is 
claimed  by  counsel  that  such  was  the  purpose,  and  we  presume 
this  claim  is  correct. 

On  the  eleventh  of  July,  1857,  the  city  conveyed  to  Munn, 
whose  claim  to  the  lot  we  have  already  stated,  whatever  title 
it  had,  or  could  convey,  in  said  wharfage  lot,  by  virtue  of  the 
acts  of  the  legislature.  Munn  secured  to  the  city  the  $3252 
assessed  upon  lot  1,  and  afterwards  paid  that  sum. 

William  Allen,  in  the  meantime,  had  died,  leaving,  as  his 
sole  heirs,  his  two  sons,  Thomas  and  Richard  Allen,  the  com- 
plainants herein,  both  minors.  In  1856,  their  guardians  sought 
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to  procure  from  the  city  a  deed  for  the  wharfage  lot  opposite 
the  twenty  feet,  but  it  was  never  executed.  The  matter  rested 
until  1 864,  when,  both  heirs  having  become  of  age,  they  pre- 
sented to  the  common  council  a  petition  for  a  conveyance, 
offering  to  comply  with  all  the  requirements  of  the  ordinance. 
This  petition  was  finally  denied  in  1867,  and  the  next  year 
they  filed  their  bill  in  this  case,  praying  a  conveyance  from 
Munn  and  the  city. 

Munn  answered,  setting  up  his  title  as  herein  stated,  and 
also  possession  and  payment  of  taxes  for  seven  successive 
years  under  color  of  title.  The  cause  came  on  to  a  hearing, 
and  the  circuit  court  dismissed  the  bill. 

The  case  is  not  free  from  perplexing  features,  but,  after  much 
consideration,  we  have  concluded  the  decree  is  correct.  The 
father  of  complainants,  by  his  purchase  of  a  portion  of  lot  1, 
in  block  13,  acquired  a  right  to  have  the  street  kept  open 
to  the  width  of  eighty  feet,  and  that  has  been  done.  Whether 
he  acquired  a  right  to  have  it  kept  open  as  a  street  to  the 
river,  since  the  plat  showed  no  boundary  line  on  the  river  side, 
except  the  river  itself,  is  a  question  not  presented  by  this 
record,  and  as  to  which  we  express  no  opinion.  The  object  of 
this  proceeding  is  not  to  have  the  street  kept  open  upon  the 
river  side,  but  to  secure  a  piece  of  land  upon  the  river  margin 
as  the  private  property  of  complainants. 

Upon  what  does  this  claim  rest?  If  we  are  referred  to  the 
purchase  and  ownership  of  a  piece  of  ground  on  the  west  side 
of  the  street,  the  obvious  reply  is,  no  matter  what  the  com- 
plainants may  own  upon  that  side  of  the  street,  such  owner- 
ship can  give  no  right  of  private  property  on  the  other  side. 
If  half  the  bed  of  the  river  were  to  become  dry  land,  the 
complainants  would  acquire  no  right  of  private  property 
therein,  merely  by  virtue  of  owning  the  lots  upon  the  other 
side  of  the  streets.  This  very  question  was  decided  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Banks  v. 
Ogden,  2  Wallace,  57.     If  the  wharfage  lots  in  question  were 


490  Allen  et  al.  v.  Munn  et  al.  [Sept,  T., 

Opinion  of  the  Court. 

not  a  part  of  the  street,  they  belonged  to  the  State  until 
granted  away  by  her,  or  under  her  authority,  the  State  having 
received  the  title  by  grant  from  the  general  government. 

If  the  complainants  can  claim  the  aid  of  the  court  upon  any 
ground,  it  must  be  because  the  acts  of  the  legislature,  and  the 
ordinance  of  the  city  council,  above  quoted,  have  given  them  an 
equitable  right  to  acquire  the  title  to  these  wharfage  lots,  and 
this  is,  indeed,  the  point  upon  which  the  counsel  of  plaintiffs 
in  error  seems  to  rely.  But  the  acts  of  the  legislature  recog- 
nize no  claim  of  any  character  on  the  part  of  the  owners  of 
lots  on  the  opposite  side  of  the  street.  They  give  them  no  pre- 
ference or  right  of  pre-emption.  They  leave  it  to  the  discretion 
of  the  common  council  to  determine  to  whom,  and  upon  what 
terms,  the  property  shall  be  conveyed. 

But  it  is  claimed,  the  common  council,  by  the  ordinance  of 
December  10,  1855,  exercised  that  discretion  in  favor  of  the 
owners  of  the  opposite  lots.  We  are  not  prepared  to  say,  and 
it  is  not  necessary  to  decide,  what  equities,  under  the  peculiar 
language  of  the  ordinance,  these  complainants  might  have  had 
against  the  city,  or  against  Munn,  as  a  purchaser  from  the  city 
with  notice,  if  their  bill  had  been  filed  in  time.  But  Munn, 
by  his  deed  from  Chapin,  made  in  1855;  by  his  deed  from  the 
city  in  1857,  and  by  a  deed  from  one  Mueller  in  1856,  convey- 
ing a  title  derived  by  virtue  of  a  sale  by  the  city  upon  a  spe- 
cial assessment  in  1853,  had  certainly  color  of  title.  The 
proof  shows,  that  he  has  been  in  actual  possession  since  1855 ; 
that  in  1855  and  1856,  he  erected  a  warehouse  upon  the 
premises  at  a  cost  of  $50,000,  and  that  he  has  paid  all  taxes 
assessed  upon  the  premises  from  1856  to  1867,  the  year  previ- 
ous to  the  commencement  of  the  suit,  inclusive.  The  younger 
of  the  two  complainants  had  attained  his  majority  more  than 
three  years  before  the  bill  was  filed,  and,  therefore,  neither  of 
them  is  within  the  saving  clause  of  the  statute  of  limitations. 

The  only  reply  made  by  complainants'  counsel  to  this  defense 
is,  that  the  premises  were  a  part  of  the  street,  and  that  the 
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statute,  therefore,  would  not  run;  and  secondly,  that  the 
description  of  the  lot  for  taxation  was  lot  1,  in  block  K,  being 
the  designation  given  to  the  premises  in  the  plat  made  by  the 
town  trustees  in  1835,  already  mentioned. 

As  to  the  first  point,  the  answer  is,  that  after  actual  pos- 
session taken  by  Munn,  and  the  deed  of  the  city  to  him  in 
1857,  the  premises  ceased  to  be  a  part  of  the  street,  if,  indeed, 
they  were  ever  properly  so.  The  question  is  not,  whether  the 
possession  thus  taken  and  the  payment  of  taxes  would  be  a  suffi- 
cient bar  against  the  public  claiming  a  street,  if  the  premises 
had  ever  legally  been  a  street,  but  whether  it  is  sufficient  as 
against  these  complainants,  when  they  are  insisting  upon  merely 
a  private  right  of  property.  The  question  of-  public  right,  and 
the  maxim  nullum  tempus,  etc.,  quoted  by  counsel,  are  here 
entirely  irrelevant,  because  the  right  against  which  the  benefit 
of  the  statute  is  invoked  is  not  a  public  right,  but  a  mere  pri- 
vate claim.  The  complainants  are  asking  that  the  title  and 
possession  of  Munn  shall  be  transferred  to  them,  to  be  held  as 
their  private  property.  That  Munn  can  claim  the  protection 
of  the  statute  when  a  court  of  equity  is  asked  to  enforce  such 
a  demand,  if  he  can  show  himself  within  its  terms,  seems  too 
clear  for  argument. 

The  second  objection  taken  by  counsel  to  the  defense  of  the 
statute,  is  equally  untenable.  The  lot  in  question  was  taxed 
every  year,  like  other  property,  and  by  a  description  perfectly 
definite,  and  appearing  upon  a  recorded  plat  of  this  portion  of 
the  city  made  by  the  town  authorities.  Whether  the  city  could 
legally  tax  it  by  that  description,  it  is  not  necessary  to  con- 
sider, for  we  held,  in  Elston  v.  Kennicott,  46  111.  205,  after  very 
mature  deliberation,  that  while  a  defendant  can  not  claim  the 
benefit  of  the  statute,  unless  he  has  actually  paid  the  taxes, 
even  though  illegally  assessed,  because  not  within  its  spirit, 
yet  if  he  has  paid  them  for  the  time  required,  he  can  not  be 
denied  its  protection  merely  on  the  ground  that  the  assessment 
was  illegal.  In  such  a  case,  the  defendant  would  be  both  within 
the  letter  and  spirit  of  the  statute. 
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Without  deciding  whether  the  complainants  ever  had  such 
equities  as  a  court  would  enforce,  we  are  of  opinion  that  the 
defendant,  Munn,  has  a  right  to  shield  himself  under  the  stat- 
ute of  limitations. 

Decree  affirmed. 


The  Chicago  <fc  Northwestern  Railway  Company 

v. 

Frank   Jackson. 


1.  Allegations  and  proofs — variance.  In  an  action  against  a  railroad 
company  to  recover  for  injuries  received  by  the  plaintiff  by  reason  of  the 
alleged  negligence  of  the  company,  it  was  averred  in  the  declaration  that 
the  accident  happened  while  the  plaintiff  was  acting  as  a  brakeman  on  a 
freight  train  of  defendants,  while  the  proof  showed  he  was  acting  as  a 
brakeman  in  switching  cars  at  a  station,  in  making  up  a  freight  train: 
Held,  there  was  no  variance  in  respect  to  the  character  of  the  train. 

2.  Negligence  in  railroads — relative  duties  of  the  companies  and  their 
servants.  It  is  the  duty  of  railroad  companies  to  furnish  to  their  employees 
safe  materials  and  structures  to  be  used  by  the  latter  in  the  performance  of 
their  duties;  and  although  the  machinery  employed  upon  a  railroad  maybe 
furnished  through  the  servants  of  the  company,  yet  that  fact  will  not 
relieve  the  company  from  their  liability  to  other  employees,  in  different 
departments,  who  may  receive  injuries  by  reason  df  defective  machinery. 

3.  So  where  a  brakeman  upon  a  freight  train  was  injured  in  descending 
a  ladder  on  one  of  the  cars,  in  obedience  to  a  signal  from  the  engineer,  the 
injury  being  occasioned  by  the  absence  of  some  rounds  from  the  ladder,  it 
was  held,  the  brakeman  should  not  be  prejudiced  as  to  his  right  of  recovery 
against  the  company,  by  the  negligence  of  those  servants  of  the  company 
having  charge  of  the  inspection  and  repair  of  their  cars,  as  they  were  supe- 
rior to  him  in  authority,  and  notice  to  them  of  the  defect  was  notice  to  the 
company. 

4.  It  is  also  the  duty  of  the  servants  of  the  company  to  see  that  machi- 
nery used  by  them  in  the  performance  of  their  duties  is  in  fit  condition  for 
use,  and  to  report  defects  to  the  company;  but  this  is  subject  to  the  qualifi- 
cation that  the  servant  so  using  the  machinery  has  knowledge  of  its  defects, 
or,  by  reasonable  precaution,  might  have  such  knowledge. 
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5.  So  if  a  brakeman  on  a  freight  train  receives  injuries  in  attempting  to 
descend  a  ladder  on  one  of  the  cars,  on  account  of  the  absence  of  some 
rounds  from  the  ladder,  should  it  appear  that  the  car  having  the  defective 
ladder  had  been  used  while  he  was  brakeman  on  the  train  of  which  it  was 
a  part,  he  would  be  presumed  to  know  of  its  condition,  and  required  to 
govern  his  conduct,  in  the  use  of  the  ladder,  in  reference  to  such  defect. 
But  whether  the  brakeman  would  be  chargeable  with  such  knowledge  of 
the  defect  as  to  impair  his  right  of  recovery  for  the  injuries,  is  a  matter  for 
the  jury  to  determine  from  all  the  circumstances  in  proof. 

6.  Excessive  damages.  In  such  a  case  the  brakeman,  in  attempting 
to  descend  the  ladder  while  the  train  was  in  motion,  in  obedience  to  a  signal 
from  the  engineer,  lost  his  hold  by  reason  of  the  defect  mentioned,  and  fell 
to  the  ground,  the  wheels  of  the  cars  passing  over  his  legs  and  crushing 
them  so  that  amputation  became  necessary,  a  verdict  of  $18,000  recovered 
by  the  brakeman  was  regarded  so  excessive  that  it  should  be  set  aside. 

7.  In  such  an  action  against  the  company,  the  plaintiff  is  entitled  to 
compensation,  not  to  vindictive  damages,  as  corporations  are  not  liable  to 
more  than  compensatory  damages,  unless  the  injury  is  wanton  or  willful. 

8.  Although  the  plaintiff  was  almost  unfitted  for  business  by  reason  of 
his  injuries,  yet  the  company  should  not  have  been  required  to  render  to 
him  a  sum  which  would  produce  a  greater  income  than  he  could  have 
earned  had  he  not  been  injured. 

Appeal  from  the  Circuit  -Court  of  Kane  county;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  M.  Herrington,  for  the  appellants. 

Messrs.  Blanchard  &  Silver  and  Messrs.  Joslyn  &  Sla- 
vic, for  the  appellee. 

4 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee,  in  the 
Kane  circuit  court,  against  appellants,  to  recover  for  injuries 
received  by  falling  from  a  car,  and  having  his  legs  so  badly 
injured  or  crushed  by  the  engine  passing  over  them,  that  they 
had  to  be  amputated. 
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It  appears  that  on  Monday  morning,  the  eighteenth  day  of 
November,  1867,  appellee,  who  was  employed  by  the  company 
as  a  brakeman,  while  engaged  in  the  discharge  of  his  duty, 
and  being  on  the  end  of  a  freight  car,  holding  to  an  iron  rod, 
in  obeying  an  order  from  his  superior,  in  attempting  to  descend 
from  the  car  for  the  purpose  of  uncoupling  it  from  the  engine, 
swung  himself  around  so  as  to  descend  by  a  ladder  on  the  side 
of  the  car,  but  owing  to  the  fact  that  it  was  out  of  repair, 
lacking  two  rounds,  that  were  missing,  he  failed  to  get  a  hold 
for  his  feet,  and  the  weight  of  his  body  broke  his  hold  of  the 
iron  rod,  when  he  fell  to  the  ground,  and  the  engine,  which 
was  backing  at  the  time,  passed  over  his  legs  and  crushed  and 
injured  them  so  that  amputation  became  necessary. 

The  jury  found  a  verdict  in  his  favor,  and  assessed  the 
damages  at  $18,000.  A  motion  for  a  new  trial  was  entered 
by  defendants,  but  was  overruled  by  the  court,  and  judgment 
rendered  on  the  verdict.  An  appeal  was  perfected,  and  the 
case  is  brought  to  this  court  and  errors  are  assigned  on  the 
record.  They  question  the  correctness  of  the  decision  of  the 
court  in  giving  instructions  for  plaintiff,  and  in  the  refusal  to 
give  others  for  the  defendants,  the  admission  of  evidence,  and 
in  overruling  the  motion  for  a  new  trial. 

It  is  first  insisted  that  there  was  a  variance  between  the 
declaration  and  the  proof;  that  in  the  declaration  it  is  averred 
that  the  injury  occurred  while  appellee  was  acting  as  a  brake- 
man  on  a  freight  train  of  appellants,  while  the  proof  shows 
that  he  was  acting  as  a  brakeman  in  switching  cars  at  the 
station,  in  making  up  a  freight  train.  There  is  no  dispute  but 
the  three  or  four  cars  being  switched  were  freight  cars,  and 
wrere  being  propelled  by  an  engine,  and  were  what  is  generally 
understood  to  be  a  freight  train.  It  was  a  train  of  freight 
cars,  and  therefore  a  freight  train.  It  was  a  train  used  for  the 
transportation  of  freight,  as  contradistinguished  from  a  train 
composed  of  cars  usually  employed  in  transporting  passengers, 
and  called  a  passenger  train.     In  this  we  perceive  no  variance, 
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and  the  evidence  was  properly  admitted  for  the  consideration 
of  the  jury. 

It  is  next  urged  that  appellee  was  guilty  of  negligence  in  not 
seeing  and  knowing  the  ladder  was  defective,  and  in  attempting 
to  descend,  in  not  placing  his  feet  upon  the  two  lower  rounds 
of  the  ladder. 

This  was  a  question  fairly  falling  within  the  province  of  a 
jury  to  determine.  But  when  it  is  remembered  that  he  occu- 
pied a  subordinate,  although  a  highly  responsible  place, 
requiring  vigilance,  with  prompt  action,  it  is  not  to  be  expected 
or  required  that  he  should  act  with  that  deliberation  and 
circumspection  as  persons  having  more  time  and  less  pressed 
to  prompt  action  in  the  performance  of  their  duty.  In  the 
discharge  of  his  duties  on  a  switch  he  must  keep  a  constant 
watch  for  the  signal  from  his  superior,  which,  to  him,  is  a 
peremptory  order,  requiring  instant  obedience.  This  being 
so,  we  could  not  expect  him  to  deliberately  examine  a  ladder 
to  see  whether  it  was  in  repair.  He,  no  doubt,  seated  him- 
self so  as  to  be  in  position,  when  ordered,  to  swing  himself 
around  on  the  ladder  and  descend  in  the  shortest  space  of  time 
possible,  to  uncouple  the  train  from  the  engine,  and,  keeping 
a  constant  look  for  the  signal,  he  probably  did  not  see  the 
ladder,  but  knowing  it  was  there,  felt  sure  that  he  could  use 
it  in  the  discharge  of  his  duty,  and  hence  did  not  observe  the 
defect. 

It  is  again  urged  that  it  was  the  duty  of  appellee  to  see  and 
know  the  condition  of  these  steps,  and  the  case  of  the  Illinois 
Central  R.  R.  Co.  v.  Jewell,  46  111.  99,  is  referred  to  in  support 
of  the  position. 

It  is  there  said  the  condition  of  the  brake  is  under  the  special 
care  of  the  brakeman,  and  that  it  is  his  business  to  see  that  it 
is  in  a  fit  condition  for  use,  and  to  report  defects  to  the  com- 
pany. While  this  is  true,  it  is  with  the  qualification  that  the 
brakeman  knew,  or  could  by  reasonable  precaution  know,  of 
the  defect.  If  the  defect  is  inherent  from  improper  mate- 
rial, or   from    unskillful    workmanship,   and   the    defect   had 
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not  been  developed,  he  should  not  be  held  to  have  known  the 
fact,  and  to  report  to  the  proper  department.  As  to  these 
steps,  there  was  no  direct  evidence  whether  appellee  previously 
knew  or  could  have  known  of  this  defect.  If  this  car  had  been 
used  by  the  road  while  he  was  a  brakeman  on  the  train  of  which 
it  was  a  part,  then  he  would  be  presumed  to  have  known  of 
its  condition,  and  required  to  govern  his  conduct  in  reference 
thereto.  This  was  a  matter  of  inference  from  the  evidence 
in  the  case,  to  be  determined  by  the  jury,  from  all  the  circum- 
stances in  proof. 

It  is  held  to  be  the  duty  of  these  companies  to  furnish  to 
their  employees  safe  materials  and  structures.  Such  an  obli- 
gation is  permanent  and  can  not  be  avoided  by  them  by  dele- 
gating the  power  to  others,  and  the  understanding  with  their 
servants  is  direct,  that  they  will  furnish  suitable  and  safe 
materials  and  structures.  Chicago  &  Northwestern  R.  R.  Co.  v. 
Sweti,  45  111.  197. 

This  car  was  placed  upon  the  road  by  some  one  superior  to 
appellee  in  authority,  and  he  was  acting  under  such  authority. 
The  jury  might  reasonably  infer  that  those  placing  it  on  the 
road  knew  its  condition.  He  had  no  choice  but  to  obey  orders, 
and  was  compelled  by  those  above  him  in  authority  to  ascend 
the  car  and  again  descend  and  uncouple  the  car  from  the  engine 
when  required.  He  was  not,  and  could  not  be,  responsible  for 
the  defect.  Nor  should  he  be  held  liable  for  the  defective  car, 
as  he  neither  furnished  it  nor  placed  it  upon  the  track.  Nor 
should  he  be  responsible  for  the  acts  of  those  who  did,  as 
fellow  servants,  as  the  fault  was  not  that  of  such  a  servant 
engaged  in  the  same  department  of  the  common  business.  It 
was  the  act  of  a  superior,  in  .another  department. 

It  was  held  in  the  case  of  the  Chicago  &  Northwestern  R.  R. 
Co.  v.  Sweet,  supra,  that,  although  a  railroad  company  may 
construct  their  road  and  furnish  its  machinery  through  its 
servants,  yet  other  employees,  in  different  departments  are  not 
to  be  prejudiced  by  the  negligence  of  such  servants. 
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Again,  in  the  case  of  the  Illinois  Central  R.  R.  Co.  v.  Jewell, 
supra,  it  was  held  that  where  the  company  had  employed  a 
reckless  and  incompetent  engine  driver,  and  his  character  was 
known  to  them,  and  he  was  still  retained,  the  company  was 
liable  for  the  death  of  a  brakeman  killed  by  the  recklessness 
or  improper  conduct  of  such  driver.  Hence,  in  this  case, 
appellee  should  not  be  prejudiced  by  the  negligence  of  those 
having  charge  of  the  inspection  and  repair  of  their  cars,  as  they 
were  superior  to  him  in  authority,  and  their  notice  of  the 
defect  was  notice  to  the  company,  as  they  can  only  receive 
notice  through  the  proper  officers  of  the  road. 

We  have  carefully  examined  the  instructions  of  appellants, 
which  were  refused,  and  find  that  all  of  them  embodying 
principles  applicable  to  the  case  were  substantially  given  in 
their  other  instructions.  We  can  perceive  no  objection  to  those 
given  for  appellee.  The  instructions  given  for  appellants 
were  all  and  were  more  than  they  had  a  right  to  have  given. 
The  jury  seem  to  have  been  warranted  in  finding  the  issues 
for  appellee.  , 

We  now  come  to  the  consideration  of  the  question  of  dama- 
ges. $18,000  is  so  large  a  sum  that  we  regard  it  excessive. 
That  amount  put  at  interest,  at  the  highest  legal  rate,  would 
produce,  annually,  $1800, — more,  by  a  large  sum,  than  is 
obtained  by  the  most  skillful  mechanics  for  their  labor,  while 
appellee,  in  the  pursuit  of  his  calling,  as  a  brakeman,  could 
probably  not  have  received  more  than  one-third  of  that  sum. 
It  is  true  that  appellee  has  received  a  grievous  injury,  and  has 
been  rendered  almost  unfitted  for  business,  but  the  railroad 
company  should  not  be  required  to  render  to  him  a  sum  which 
would  produce  a  greater  income  than  he  could  have  earned 
had  he  not  been  injured.  He  is  only  entitled  to  compensation, 
and  not  to  vindictive  damages,  as  corporations  are  not  liable 
to  more  than  compensatory  damages,  unless  the  injury  is  wan- 
ton or  willful,  and  that  is  not  the  case  in  this  record.  But  we 
can  see,  that  after  deducting  physicians'  bills,  loss  of  time  and 
other  expenses,  including  counsel  fees,  the  sum  left,  would,  at 
32— 55th  III. 
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interest,  produce  an  annual  sum  largely  above  any  amount  he 
could  have  expected  to  earn,  had  he  not  been  disabled. 

This  verdict  seems  to  have  been  the  result  of  passion  or 
prejudice,  and  not  of  calm  and  dispassionate  reflection.  The 
finding  must  be  in  proportion  to  the  injury  sustained,  and 
when  it  is  greatly  excessive,  as  it  is  in  this  case,  it  will  be  set 
aside.  The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Zimri  F.  Ames 

v. 

Cornelius  Snider. 


1.  Chancery — setting  aside  a  judgment  at  law — negligence  of  a  party  or 
of  his  attorney.  A  court  of  equity  will  take  jurisdiction  to  set  aside  a  judg- 
ment at  law,  when  the  facts  clearly  show  it  to  be  against  conscience  to 
execute  the  judgment,  and  of  which  the  injured  party  could  not  have 
availed  in  a  court  of  law,  or  of  which  he  might  have  availed  at  law,  but  was 
prevented  by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents. 

2.  A  judgment  by  default  being  rendered  against  a  defendant  in  a  suit 
at  law,  and  damages  assessed,  he  sought  the  aid  of  a  court  of  chancery  to 
enjoin  the  judgment,  on  the  allegation  that  on  the  inquest  of  damages  the 
plaintiff  was  the  only  witness,  and  by  his  false  and  perjured  testimony  the 
verdict  was  found,  when  nothing*was  due,  and  alleging  that  a  plea  in  abate- 
ment for  a  misnomer  of  the  defendant  had  been  prepared  and  sworn  to,  but, 
by  neglect  of  his  attorney,  was  not  filed,  by  reason  whereof  the  default  was 
taken  :  Held,  the  inattention  of  counsel  in  neglecting  to  file  the  plea  was 
no  cause  for  the  interference  of  a  court  of  equity  to  enjoin  a  judgment 
obtained  under  such  circumstances. 

3.  Moreover,  the  defendant  himself  was  guilty  of  such  neglect  as  to 
deprive  him  of  any  ground  of  relief,  because  he  had  notice,  after  the  default, 
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that  an  inquest  of  damages  would  be  bad,  and  did  not  attend,  to  testify  bim- 
self,  as  be  might  have  done,  or  to  cross  examine  the  plaintiff  and  to  ask 
instructions  to  tbe  jury.  As  a  general  principle,  a  court  of  equity  will  not 
relieve  against  tbe  neglect  of  the  party  in  a  suit  at  law,  who  has  not  made 
a  proper  defense,  if  he,  knowingly,  had  a  day  in  court. 

4.  And  it  is  not  enough  tbat  a  party  asking  the  aid  of  a  court  of  cbau- 
cery  to  set  aside  a  judgment,  shall  show  that  it  is  unjust,  but  he  must  show, 
if  he  could  have  had  a  fair  trial  at  law,  he  would  have  had  a  verdict. 

5.  So  where  the  party  seeking  relief  alleged  that  the  verdict  was  obtained 
by  means  of  the  false  testimony  of  the  other  party,  but  failed  to  show  that 
he  had  witnesses,  other  than  himself,  by  whom  to  prove  the  testimony 
against  him  was  false,  it  would  be  of  no  avail  to  set  aside  the  judgment 
merely  to  let  in  the  parties  to  testify  against  each  other  on  another  trial. 

6.  Idem  sonans.  A  plea  in  abatement  alleging  that  the  defendant  was 
sued  by  the  name  of  "Zemeriah"  F.  Ames,  when  his  true  name,  and  that 
by  which  he  was  known  and  called,  was  "Zimri"  F.  Ames,  on  the  principle 
of  idem  sonans,  can  hardly  be  sustained. 

Appeal  from  the  Circuit  Court  of  LaSalle  county  ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  B.  C.  Cook  and  Mr.  M.  E.  Hollister,  for  the  appel- 
lant. 

Mr.  R.  D.  McDonald,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  LaSalle  circuit  court, 
filed  by  Zimri  F.  Ames,  against  Cornelius  Snider,  to  enjoin  the 
collection  of  a  judgment,  on  the  allegation  that  the  judgment 
was  obtained  by  the  false  swearing  of  Snider,  the  plaintiff  in 
the  action,  when  there  was  nothing,  in  fact,  due. 

A  demurrer  was  interposed  and  sustained,  and  the  bill  dis- 
missed. 

The  only  question  is  as  to  the  propriety  of  this  decree. 
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It  appears  appellee  had  done  some  work  for  appellant;  on 
his  house  and  barn,  and  brought  a  suit  in  the  LaSalle  circuit 
court  for  the  value  thereof.  There  was  no  appearance  or  plea 
to  the  action  by  appellant,  although  he  was  duly  served  with 
process.  The  consequence  was,  a  judgment  for  default  was 
duly  entered  against  him  at  the  February  term  of  that  court. 
At  the  February  term,  1870,  one  year  thereafter,  an  inquest 
of  damages  was  had,  and  they  were  assessed  at  $275.  The 
defendant  had  due  notice,  prior  to  the  inquest,  of  the  default, 
and  moved  at  the  term  at  which  the  inquest  was  had,  to  set 
the  default  aside,  which  the  court  refused. 

The  ground  for  the  relief  sought  is,  that  so  soon  as  process 
was  served  upon  him,  he  applied  to  a  competent  lawyer  to 
appear  in  the  case  for  him,  who  prepared  a  plea  in  abatement, 
for  a  misnomer  of  the  defendant,  he  being  sued  by  the  name  of 
Zemeriah,  when  his  name  was  Zimri,  which  he  duly  subscribed 
and  swore  to,  but  which  plea,  by  some  accident,  or  inattention 
on  the  part  of  his  counsel,  was  not  filed.  He  further  claims 
relief  on  the  ground  that  on  the  inquest  of  damages,  the  plain- 
tiff was  the  only  witness,  and  by  his  false  and  perjured  testi- 
mony, the  verdict  was  found. 

It  cannot  be,  and  is  not,  denied,  that  the  default  was  regu- 
larly taken,  for  want  of  a  plea,  and  the  inattention  of  counsel 
in  neglecting  to  file  a  plea  is  no  cause  for  the  interference  of 
a  court  of  equity  to  enjoin  a  judgment  obtained  under  such 
circumstances.  Smith  et  al.  v.  Powell  et  al.  50  111.  21.  If  the 
defendant  has  been  injured  by  the  want  of  due  diligence  and 
care  on  the  part  of  his  counsel,  the  law  is  open  to  him,  and 
will  afford  him  the  full  measure  of  redress. 

On  the  ground  that  the  verdict  was  the  result  of  perjury,  it 
may  be  said  that  many  verdicts  are  obtained  by  the  same  means, 
but  that  fact  alone  would  not  open  the  ear  of  the  chancellor 
to  the  complaint.  In  this  case  the  defendant  had  full  notice 
that  an  inquest  of  damages  would  be  had,  and  he  made  no 
appearance.     He  now  says  that  he  does  not  owe  the  appellee 
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anything.  How  could  appellee  be  convicted  of  perjury,  he  tes- 
tifying to  one  state  of  facts,  and  appellant  to  another,  and  the 
jury  believing  appellee?  Appellant  gives  no  reason  for  his 
non-appearance  at  the  inquest.  Were  he  present  there,  it 
might  be  appellee  would  not  have  ventured  upon  perjury,  to 
sustain  his  claim.  But  suppose  there  was  an  issue  between 
them,  and  on  trial  before  a  jury,  and  the  parties  were  the  only 
witnesses,  could  a  court  of  equity  interfere  to  set  aside  a 
judgment,  whichever  way  it  might  be,  in  such  a  case?  We 
apprehend  not. 

As  a  general  principle,  it  may  be  said  that  a  court  of  equity 
will  not  relieve  against  the  neglect  of  a  party  in  a  suit  at  law, 
who  has  not  made  a  proper  defense,  if  he,  knowingly,  had  a 
day  in  court.  Owens  v.  Ranstead,  22  111.  161.  This  appellant 
had  a  day  in  court  on  the  inquest  of  damages,  and  could  have 
been  sworn  as  a  witness  as  to  the  damages,  could  have  cross 
examined  the  plaintiff,  and  could  have  moved  the  court  for 
instructions  to  the  jury.  Town  of  South  Ottawa  v.  Foster,  20 
111.  296. 

It  may  also  be  considered  as  settled  doctrine  that  a  court  of 
equity  will  take  jurisdiction  when  the  facts  clearly  show  it  to 
be  against  conscience  to  execute  a  judgment,  and  of  which  the 
injured  party  could  not  have  availed  in  a  court  of  law,  or  of 
which  he  might  have  availed  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents.  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson, 
7  Cranch,  332 ;  Beams  v.  Denham  et  al.  2  Scam.  58 ;  Wierich  v. 
DeZoya,  2  Gilm.  385. 

Appellant  is  now  in  this  position :  The  default  was  the 
result  of  the  negligence  of  his  attorney  and  agent;  the  result 
of  the  inquest,  of  his  own  negligence,  and  a  court  of  equity  can 
grant  him  no  relief. 

We  do  not  think  the  case  decided  by  this  court,  on  which 
appellant  relies,  has  any  particular  bearing  on  this  case.  In 
that  case  there  was  but  one  witness,  and  he  voluntarily  made 
an  affidavit  of  the  falsity  of  his  testimony,  stating  in  it  his 
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desire  to   retract  the  same,   and  the   affidavit  was  made   an 
exhibit  in  the  bill.     Seward  v.  Cease  et  al.  50  111.  228. 

Nor  do  we  think  the  case  cited  from  7  Wisconsin,  542, 
Henderson  v.  Baker,  as  applicable  to  this,  for,  in  that  case, 
the  attorney  employed  to  defend  the  case,  but  who  had  neg- 
lected to  file  a  plea,  was  alleged  to  be  insolvent,  and  unable 
to  respond  in  damages. 

It  is  not  enough,  that  a  party  asking  the  aid  of  a  court  of 
chancery  to  set  aside  a  judgment,  shall  show  that  it  is  unjust, 
but  he  must  show,  if  he  could  have  had  a  fair  trial  at  law,  he 
would  have  had  a  verdict.  In  this  case  that  would  be  difficult, 
if  not  impossible,  for  appellant  does  not  state  he  has  witnesses 
to  prove  the  testimony  of  appellee  to  have  been  false.  The 
case,  if  tried  by  a  jury,  would  be  tried  on  the  testimony  of  the 
parties.  In  such  case,  it  would  be  idle  to  charge  the  winning 
party  with  perjury. 

Appellant  has  never  pretended  to  have  a  defense  on  the 
merits.  The  plea  he  instructed  his  attorney  to  prepare  for  him 
was  a  dilatory  plea,  merely,  and  which,  on  the  principle  of 
idem  sonans,  could  hardly  have  been  sustained. 

We  see  nothing  in  the  case  to  entitle  it  to  the  favorable  con- 
sideration of  a  court  of  equity,  and  must  affirm  the  decree 
dismissing  the  bill. 

Decree  affirmed. 
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Michigan  Central  Railroad  Company 

v. 

William  Gougar. 

1.  Agent — power  to  submit  to  arbitration.  An  agent  can  not  submit  the 
cause  of  his  principal  to  arbitration  without  express  authority  from  his 
principal  so  to  do. 

2.  Evidence — the  admissions  and  declarations  of  an  agent  or  servant  do 
not,  in  general,  bind  the  principal.  To  be  admissible  in  evidence,  they  must 
enter  into  and  form  a  part  of  the  res  gestoz, — must  be  in  the  nature  of  origi- 
nal, and  not  -hearsay,  evidence.  They  must  be  made  not  only  during  the 
continuance  of  the  agency,  but  in  regard  to  a  transaction  depending  at  the 
time. 

3.  In  an  action  against  a  railroad  company  for  the  killing  of  the  plain- 
tiff's cattle  by  an  engine  of  the  defendants,  it  was  7ieldf  that  the  declarations 
of  the  engineer  in  charge  of  the  engine,  made  subsequent  to  the  happening 
of  the  accident,  at  a  place  distant  therefrom,  and  at  a  time  when  the  engineer 
was  not  transacting  or  doing  any  business  of  the  company  in  relation  thereto, 
were  inadmissible  as  evidence  to  bind  the  company. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  G.  D.  A.  Parks,  for  the  appellants. 

Mr.  E.  C.  Fellows,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  by  the  appellee,  against  the  appellants,  for  killing  the 
stock  of  the  appellee  by  the  locomotive  and  train  of  the  appel- 
lants, on  their  track,  in  Will  county.  The  appellee  recovered 
before  the  justice  of  the  peace,  and  the  appellants  removed  the 
cause  to  the  circuit  court  of  Will  county,  where  a  trial  was 
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again  had  and  resulted  as  before,  in  a  judgment  in  favor  of 
the  appellee. 

The  cause  now  comes  to  this  court  on  appeal.  The  errors 
assigned,  on  which  the  appellants  rely,  to  reverse  this  judg- 
ment, are  as  follows,  viz : 

1.  That  the  verdict  is  manifestly  against  the  evidence  in 
the  case. 

2.  That  the  court  erred  in  admitting  improper  evidence  on 
the  part  of  the  plaintiff. 

3.  That  the  court  erred  in  refusing  proper  instructions 
asked  by  the  defendants. 

We  think  that  the  second  error  is  well  assigned,  and  that 
the  court  ruled  erroneously,  in  permitting  certain  evidence  to 
go  to  the  jury,  over  the  objections  of  the  counsel  for  the  appel- 
lants. 

On  the  trial  in  the  circuit  court,  the  appellee,  who  offered 
himself  as  a  witness  for  that  purpose,  was  permitted,  against 
the  objection  of  the  counsel  for  the  appellants,  to  testify  to  a 
conversation  between  himself  and  a  Mr.  Knowlton,  who,  it  is 
alleged,  was  an  agent  of  the  company  for  settling  claims 
against  the  company  for  stock  killed  or  injured.  The  appellee 
there  testified,  that,  in  a  conversation  he  had  with  Mr.  Knowl- 
ton, he  (Knowlton)  stated  that  he  had  not  seen  the  engineer 
of  the  train  that  killed  the  cattle,  but  that  if  the  engineer 
said  it  was  all  right,  he  would  abide  by  his  decision.  Appellee 
further  testified  that  he  afterwards  saw  Chapman,  the  engineer, 
and  told  him  what  Mr.  Knowlton  had  said, — that  he  left  it  to 
him  to  say  whether  he  (appellee)  should  have  pay  for  his  cat- 
tle, and  that  Chapman  replied  that  he  did  not  see  the  cattle 
until  he  got  right  on  them,  and  that  he  ought  to  have  his  pay. 
The  court  also  permitted  the  witness  Abrams  to  testify  to  the 
same  conversation  with  Chapman. 

We  are  not  familiar  with  any  principle  of  law,  or  rule  of 
evidence,  under  which  this  testimony  could  properly  be  per- 
mitted to  go  to  the  jury  for  their  consideration.  In  any  view 
that  we  can  take  of  it,  the  evidence  was  inadmissible. 
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If  it  was  intended  by  the  evidence  to  prove  that  Mr.  Knowl- 
ton  had  submitted  the  matters  in  dispute  between  the  parties  to 
the  arbitrament  and  decision  of  Chapman,  the  engineer,  then 
the  agent  exceeded  his  authority,  and  the  evidence,  for  that 
reason,  was  incompetent.  An  agent  cannot  submit  the  cause 
of  his  principal  to  arbitration  without  express  authority  from 
the  principal  so  to  do,  and  certainly  no  such  authority  is  shown, 
or  offered  to  be  shown,  in  this  case.  The  appellee  himself  tes- 
tifies that  he  never  agreed  to  be  bound  by  the  decision  of 
Chapman,  the  engineer,  and  it  would  be  most  inequitable  to 
hold  that  the  appellants  would  be  bound  thereby,  and  not  the 
appellee,  in  case  the  decision  had  been  adverse  to  his  interests. 

But  if  it  was  only  intended  to  give  the  evidence  as  the 
declaration  of  the  agent  of  appellants,  we  still  hold  that  it  was 
inadmissible,  under  the  circumstances.  Whatever  Chapman 
knew  that  was  material  to  the  issue  between  the  parties,  could 
only  be  proved  by  calling  him  as  a  witness.  It  certainly  could 
not  be  established  by  proving  his  mere  declarations. 

In  Fairly  v.  Hastings,  10  Ves.  123,  it  was  held  that  if  any 
fact,  material  to  the  issue  of  either  party,  rests  in  the  knowl- 
edge of  an  agent,  it  is  to  be  proved  by  his  testimony,  not  by 
his  mere  assertion. 

To  the  same  effect  is  the  case  of  Thallhiener  v.  Brinkerhoff, 
4  Wend.  396.  In  that  case,  the  court  say  that  it  is  not  true, 
when  an  agency  is  established,  the  declarations  of  an  agent  are 
admitted  in  evidence  merely  because  they  are  his  declarations; 
they  are  only  evidence  when  they  form  a  part  of  the  contract 
entered  into  by  the  agent  on  behalf  of  the  principal,  and  in 
that  single  case  they  are  admissible. 

The  admissions  and  declarations  of  an  agent  are  always 
admissible  as  evidence,  when  his  acts  and  declarations  entered 
into  and  formed  a  part  of  the  res  gestae,  and  in  that  case  they 
may  be  proved  as  any  other  affirmative  fact  in  the  case. 

The  case  of  Luby  et  ux.  v.  The  Hudson  River  R.  R.  Co.  17 
N.  Y.  131,  is  exactly  in  point.  The  action  was  for  alleged 
negligence  in  running  a  railroad  car,  drawn  by  horses,  against 
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the  plaintiff,  injured,  in  one  of  the  streets  of  New  York  City. 
At  the  trial  the  plaintiff  called  as  a  witness  a  policeman,  who 
was  present  soon  after  the  accident,  and  arrested  the  driver. 
The  witness  was  permitted  to  testify,  over  the  objection  of  the 
counsel  for  the  defendants,  to  a  conversation  with  the  driver  of 
the  car,  and  when  asked  why  he  did  not  stop  the  car,  the  driver 
replied  that  the  brake  was  out  of  order.  The  admission  of 
this  evidence  was  held  to  be  error.  The  court  say,  "that  the 
declarations  of  an  agent  or  servant  do  not  in  general  bind  the 
principal.  To  be  admissible,  they  must  be  in  the  nature  of 
original,  and  not  hearsay,  evidence.  They  must  be  made  not 
only  during  the  continuance  of  the  agency,  but  in  regard  to  a 
transaction  depending  at  the  very  time." 

In  the  case  before  us,  the  declarations  of  the  agent  sought  to 
be  introduced  as  evidence,  were  made  at  a  time  long  subsequent 
to  the  happening  of  the  accident  complained  of,  and  at  a  place 
distant  therefrom,  and  at  a  time  when  the  agent  was  not  trans- 
acting or  doing  any  business  of  his  principal  in  relation 
thereto,  or  any  other  business  of  the  principal  at  the  time  the 
declarations  were  made.  They  were  purely  the  declarations 
of  the  engineer,  made  on  his  own  responsibility,  and  therefore 
inadmissible  as  evidence  to  bind  the  company. 

If  this  evidence  had  been  excluded  from  the  jury,  as  it 
ought  to  have  been,  by  the  court,  the  instructions  asked  by  the 
appellants,  the  refusal  to  give  which  is  complained  of,  could 
have  no  application  to  the  case,  and  therefore  it  becomes 
unnecessary  for  us  to  inquire  whether  they  state  correct  prin- 
ciples of  law. 

Inasmuch  as  this  cause  is  to  be  submitted  to  another  jury,  it 
is  not,  perhaps,  proper  for  u£  at  this  time  to  comment  on  the 
weight  of  the  evidence,  the  sufficiency  of  which  to  sustain  the 
verdict  is  questioned  by  the  first  error  assigned. 

For  the  error  of  the  court  in  admitting  improper  evidence 
on  the  part  of  the  plaintiff,  this  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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John  Sheldon  et  al. 

v. 
Caleb  H.  Patterson. 


1.  Parties  on  foreclosure — wife  of  tlie  mortgagor.  Where  it  appears,  in 
a  suit  to  foreclose  a  mortgage,  that  the  acknowledgment  of  the  wife  of  the 
mortgagor  was  not  such  as  is  required  by  law,  she  is  neither  a  necessary 
nor  a  proper  party  to  the  suit. 

2.  Res  ad  judicata — in  what  manner  availed  of  so  as  to  be  conclusive  in 
another  suit.  Whatever  may  be  the  true  rule  in  regard  to  the  effect  to  be 
giveu  to  a  judgment  rendered  in  a  court  of  concurrent  jurisdiction,  when 
given  in  evidence  in  another  suit  in  which  the  same  question  is  involved, 
and  between  the  same  parties,  without  having  been  pleaded  as  an  estoppel 
in  bar,  the  party  having  had  an  opportunity  so  to  plead  it,  all  the  authorities 
agree  that  when  there  has  been  no  such  opportunity,  in  the  course  of  the 
pleadings,  to  plead  the  matter  of  estoppel  in  bar,  and  it  is  offered  in  evi- 
dence, it  is  equally  conclusive  as  if  it  had  been  pleaded. 

3.  In  this  case  a  bill  was  filed  to  foreclose  a  mortgage,  to  which  the 
defendant  interposed  an  answer,  setting  up  that  the  contract  to  secure  the 
performance  of  which  the  mortgage  was  given,  was  usurious,  and,  under 
the  laws  of  the  State  of  Wisconsin,  where  the  contract  was  made,  was  void. 
After  the  filing  of  this  bill,  and  before  answering  the  same,  the  mortgagor 
commenced  proceedings  in  the  State  of  Wisconsin,  in  a  court  of  competent 
jurisdiction,  for  the  purpose  of  having  the  note  and  mortgage  declared  void 
on  account  of  their  usurious  character,  and  a  decree  was  rendered  therein 
accordingly,  after  the  issue  was  made  up  in  the  foreclosure  suit,  but  before 
the  final  hearing  thereof:  Held,  inasmuch  as  the  mortgagor  had  no  oppor- 
tunity to  plead  the  former  judgment  as  an  estoppel,  in  the  suit  for  foreclo- 
sure, the  pleadings  being  closed  before  it  was  rendered,  but  gave  it  in 
evidence  under  the  answer  setting  up  the  usury,  it  was  equally  as  conclusive 
as  if  it  had  been  pleaded. 

4.  Strict  foreclosure — whether  allowable.  In  a  suit  to  foreclose  a 
mortgage,  where  it  did  not  appear  that  the  mortgagor  was  insolvent  or  that 
the  mortgaged  premises  were  not  of  sufficient  value  to  pay  the  debt  and 
costs,  it  was  held  erroneous  to  decree  a  strict  foreclosure. 

5.  Dower — suit  to  foreclose.  In  a  suit  to  foreclose  several  mortgages,  in 
some  of  which  the  wife  of  the  mortgagor  had  not  relinquished  her  right  of 
dower,  it  is  erroneous  so  to  decree  that  her  right  to  redeem  from  the  mortgage 
in  which  she  had  made  such  relinquishment  shall  depend  upon  her  making 
payment  of  all  the  debts  secured  by  the  several  mortgages.    In  such  case  a 
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separate  account  should  be  taken  as  to  her,  and  the  decree  so  framed  as  to 
require  the  payment  on  her  behalf,  of  only  the  amount  due  upon  the  mort- 
gage in  which  her  right  of  dower  was  relinquished. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  bill  in  the  Superior  Court  of  Chicago,  filed  August 
15,  1866,  by  appellee,  against  appellants,  and  others  as  subse- 
quent incumbrancers,  to  foreclose  three  certain  mortgages 
alleged  to  have  been  made  by  appellants  to  appellee,  upon  the 
south-east  quarter  of  section  32,  town  37,  north  range  13  east, 
situate  in  Cook  county,  Illinois. 

The  first  mortgage  was  executed  at  Milwaukee,  Wisconsin, 
on  the  twentieth  of  January,  1860,  to  secure  a  promissory  note 
of  same  date,  made  by  appellant  John  Sheldon,  to  appellee,  for 
$1550,  payable  at  Chicago,  two  years  after  date,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  until  paid. 

Second  mortgage  made  on  the  thirtieth  of  April,  1860,  to 
secure  a  note  of  $300,  payable  twentieth  of  January,  1862,  at 
same  rate  of  interest. 

Third  mortgage  made  on  the  nineteenth  of  March,  1861,  to 
secure  a  note  for  $156,  payable  twentieth  of  January,  1862,  at 
same  rate  of  interest. 

Copies  of  the  mortgages  are  attached  to  the  bill  and  made  a 
part  of  it.  The  first  mortgage  was  not  acknowledged  by  the 
wife,  so  as  to  affect  her  right  of  dower.  September  11  appel- 
lants filed  answers  setting  up  as  a  defense  to  the  mortgage  first 
above  mentioned,  that  at  the  time  of  making  the  note  and 
mortgage,  the  parties  to  the  transaction  all  resided  in  the  State 
of  Wisconsin  ;  that  the  note  and  mortgage  were  given  at  Mil- 
waukee, in  pursuance  of  a  corrupt,  usurious  and  unlawful 
agreement  between  appellee  and  John  Sheldon,  for  the  loan  of 
money  by  the  former  to  the  latter  at  a  rate  of  interest  exceeding 
the  lawful  rate ;  setting  out  the  agreement,  also  setting  out 
the  statute  of  Wisconsin,  whereby  the  lawful  rate  of  interest  is 
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fixed  at  seven  per  cent,  but  allowing  the  parties  to  agree  upon 
twelve,  providing  the  excess  above  seven  is  clearly  expressed 
in  writing,  and  all  notes,  bills,  contracts  and  securities  in  vio- 
lation of  its  provisions  are  declared  void ;  authority  given  the 
borrower  to  file  his  complaint  in  the  circuit  court  of  the  proper 
county  for  a  discovery,  and  to  compel  the  lender  to  answer  on 
oath,  and  declaring  "that  whenever  it  shall  satisfactorily 
appear  to  a  court,  that  any  bond,  bill,  note,  assurance,  pledge, 
conveyance,  contract,  security  or  other  evidence  of  debt,  has 
been  taken  or  received  in  violation  of  the  provisions  of  that 
act,  the  court  shall  declare  the  same  to  be  void,  and  enjoin  any 
prosecution  thereon,  and  shall  order  the  same  to  be  canceled 
and  delivered  up." 

A  certified  copy  of  the  statute  was  introduced  in  evidence, 
and  the  depositions  of  several  witnesses  to  prove  the  usury  as 
alleged. 

Appellants  also  produced  in  evidence  an  exemplified  copy 
of  a  judgment  record  of  the  circuit  court  of  Milwaukee  county, 
certified  according  to  act  of  congress,  whereby  it  appears  that 
on  the  first  of  September,  1866,  appellant  John  Sheldon,  com- 
menced a  suit  by  complaint  and  summons,  in  said  court,  under 
said  statute,  against  appellee,  setting  forth  said  usurious  con- 
tract, and  giving  the  note  and  mortgage  in  pursuance  of  it,  the 
same  as  in  their  answers  ;  a  threatened  prosecution  by  appellee 
upon  them,  and  praying  that  they  might  be  declared  void, 
appellee  enjoined  from  prosecuting  any  suit  upon  them,  and 
that  they  be  delivered  up  and  canceled ;  that  appellee  was 
served  with  process  in  that  suit,  appeared  and  filed  his  answer, 
and  such  proceedings  were  had  that  afterwards,  on  the  eight- 
eenth of  September,  1867,  a  decree  or  judgment  was  rendered 
and  entered  of  record,  finding  the  note  and  mortgage  in  ques- 
tion usurious ;  that  they  had  been  taken  and  received  in  viola- 
tion of  said  statute,  and  declaring  them  void,  enjoining  appellee 
from  prosecuting  any  suit  upon  them,  and  requiring  him  to 
deliver  them  up  and  cancel  them. 
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The  court  below  disregarded  this  judgment,  and  found  in 
favor  of  appellee  upon  all  the  issues,  and  decreed  that  appellant 
John  Sheldon  pay  appellee  the  sum  of  $4287.79,  in  ninety  days, 
with  six  percent  interest,  and  in  default  thereof,  that  appellants 
and  all  others  be  foreclosed,  etc. 

Messrs.  Sleeper  &  Whiton,  for  the  appellants. 

Mr.  D.  J.  Crocker,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court: 

The  principal  question  in  this  case  is,  whether  any,  and  if 
so,  what,  effect  should  have  been  given  to  the  judgment  or 
decree  of  the  Milwaukee  circuit  court,  rendered  after  the  issues 
were  closed  in  the  court  below,  and  introduced  in  evidence. 
The  same  matter  was  directly  in  issue  in  the  two  cases.  There 
can  be  no  objection  on  account  of  parties,  for  the  wife  is  not 
to  be  deemed  a  party  to  this  suit,  so  far  as  it  relates  to  this 
mortgage.  She  was  a  necessary  and  proper  party  as  to  one  of  the 
other  mortgages.  But  not  having  acknowledged  the  mortgage 
in  question,  as  required  by  law,  and  that  appearing  upon  the 
face  of  the  bill,  she  is  no  more  a  necessary  or  proper  party  to  a 
bill  to  foreclose  it,  than  if  her  name  did  not  appear  to  it  at  all. 

The  rules  of  law  as  to  the  conclusiveness  of  judgments  and 
decrees,  are,  it  is  said,  founded  upon  these  evident  principles 
or  axioms :  that  it  is  for  the  interest  of  the  community  that  a 
limit  should  be  prescribed  to  litigation,  and  that  the  same  cause 
of  action  ought  not  to  be  brought  twice  to  a  final  determination. 
Justice  requires  that  every  cause  be  once  fairly  and  impartially 
tried,  but  the  public  tranquility  demands  that,  having  been 
once  so  tried,  all  litigation  of  that  question,  and  between  those 
parties,  should  be  closed  forever.     1  Greenlf.  Ev.  sec.  522. 

The  general  rule  on  this  subject  which  has  been  adopted 
without  qualification,  is  that  laid  down  by  Lord  Chief  Justice 
DeGrey,  in  the  Duchess  of  Kingston's  case,  20  How.  St.  Tr. 
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538  :  "  From  the  variety  of  cases,"  said  he,  "relative  to  judg- 
ments being  given  in  evidence  in  civil  suits,  these  two  deduc- 
tions seem  to  follow  as  generally  true  :  first,  that  the  judgment 
of  a  court  of  concurrent  jurisdiction  directly  upon  the  point, 
is,  as  a  plea,  a  bar ;  or,  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly  in  question  in 
another  court." 

We  said,  adopted  without  qualification.  There  is  one  that 
has  been  recognized  by  many  courts,  but  which  seems  to  impinge 
upon  the  principle  upon  which  the  rule  itself  is  based.  It  is 
to  the  effect  that  if  a  party  have  an  opportunity  to  set  up  the 
judgment  by  pleading  it,  and  he  does  not,  then  it  is  evidence, 
but  not  conclusive,  and  this  upon  the  ground  that  a  party  may 
waive  the  benefit  of  an  estoppel,  and  that  he  is  held  to  have 
elected  to  waive  it  by  not  pleading  it  when  he  has  an  opportu- 
nity of  doing  so.  2  Smith  Lead.  Gases,  445,  and  cases  there 
cited. 

Mr.  Greenleaf,  speaking  of  this  waiver,  says:  "  This  propo- 
sition is  admitted  in  its  application  to  estoppels  arising  from 
an  act  of  the  party  himself  in  making  a  deed,  or  the  like,  but 
it  has  been  denied  in  its  application  to  judgments  recovered; 
for,  it  is  said,  the  estoppel  in  the  former  case  is  allowed  for  the 
benefit  of  the  other  party,  which  he  may  waive,  but  the  whole 
community  have  an  interest  in  holding  the  parties  conclusively 
bound  by  the  result  of  their  own  litigation.  And  it  has  been 
well  remarked  that  it  appears  inconsistent  that  the  authority 
of  a  res  judicata  should  govern  the  court  when  the  matter  is 
referred  to  them  by  pleading,  but  that  a  jury  should  be  at  lib- 
erty altogether  to  disregard  it,  when  the  matter  is  referred  to 
them  in  evidence,  and  that  the  operation  of  so  important  a 
principle  should  be  left  to  depend  upon  the  technical  forms  of 
pleading  in  particular  actions,  and  notwithstanding  there  are 
many  respectable  opposing  decisions,  the  weight  of  authority, 
at  least  in  the  United  States,  is  believed  to  be  in  favor  of  the 
position,  that  where  a  former  recovery  is  given  in  evidence,  it 
is  equally  conclusive,  in  its  effect,  as  if  it  were  specially  pleaded 
by' way  of  estoppel."     1  Greelf.  Ev.  sec.  531  and  note  5. 


512  Sheldon  et  al.  v.  Patterson.  [Sept.  T., 

Opinion  of  the  Court. 

But  the  authorities  all  agree  that  when  there  has  been  no 
opportunity  to  plead  a  matter  of  estoppel  in  bar,  and  it  is 
offered  in  evidence,  it  is  equally  conclusive  as  if  it  had  been 
pleaded.  Wright  v.  Butler,  6  Wend.  284 ;  Magrath  v.  Hardy, 
4  Bing.  N,  C.  782;  Howard  y.  Mitchell,  14  Mass.  241  ;  Adams 
v.  Barnes,  17  Mass.  365;  Trevivan  v.  Lawrence,  1  Salk.  276  ; 
Gray  et  al.  v.  Gillilan  et  at.  15  111.  454. 

In  Dow  et  al.  v.  McMichael,  6  Paige  P.  139,  the  defendant 
set  up  certain  matters  of  defense  by  his  answer.  The  com- 
plainant gave  in  evidence  the  record  of  a  judgment  at  law 
upon  the  same  matter,  without  pleading  it.  The  chancellor 
held  that  inasmuch  as  general  replications  only  were  allowed, 
and  complainant  had  no  opportunity  of  pleading  the  judgment 
as  an  estoppel,  it  should,  as  evidence,  have  the  same  effect. 

In  the  present  case,  the  judgment  in  the  Milwaukee  circuit 
court  was  not  rendered  until  long  after  this  cause  was  at  issue 
in  the  court  below,  and  therefore  appellants  had  no  opportu- 
nity, in  the  course  of  the  pleadings,  to  plead  it  as  an  estoppel. 
And  if  the  distinction  rests  upon  the  doctrine  of  waiver,  by 
failing  to  set  it  up,  when  there  was  opportunity  to  do  so,  would 
it  not  be  carrying  the  doctrine  to  an  unreasonable  length  to 
hold  that  the  same  inference  of  waiver  would  arise,  if  the  mat- 
ter of  estoppel  arose  after  the  pleadings  were  closed,  and  that 
though  it  could  not  be  pleaded  except  by  application  to  the 
discretionary  power  of  the  court,  and  obtaining  leave,  yet, 
if  the  party  failed  to  make  the  experiment,  even  in  a  case 
where  courts  generally  lean  against  the  defense  sought  to  be 
established,  he  shall  still  be  deemed  to  have  elected  to  waive 
the  estoppel  by  not  attempting  to  obtain  leave  to  set  it  up  ? 
The  rule  is  properly  stated  in  this  respect  in  Howard  v.  Mitchell, 
supra,  thus  :  "  When,  in  the  course  of  the  pleadings,  the  party 
who  relies  on  matter  of  estoppel  has  no  opportunity  to  plead 
it,  he  may  show  it  in  evidence,  and  it  will  in  general  have  the 
same  effect  as  if  pleaded.57 

Because  appellants  had  no  opportunity  to  plead  the  former 
judgment  as  an  estoppel,   but  gave  it  in  evidence  under  the 
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answer  setting  up  the  usury,  it  was  equally  as  conclusive  as  if 
it  had  been  pleaded.  The  court  had  jurisdiction  of  the  subject 
matter  and  the  parties,  and  the  same  matters  were  directly  in 
issue  in  both  cases.  Other  suitors  and  the  community  were 
interested  in  having  the  appellee  held  concluded  by  the  judg- 
ment of  a  competent  court  of  the  place  of  his  own  domicil.  If 
the  decision  in  Milwaukee  had  been  the  other  way,  then,  upon 
the  authority  of  the  case  of  Dow  v.  3£e3fichael,  sup7*a,  appellee 
could  have  introduced  the  record  in  evidence,  as  conclusive  ; 
and  estoppels  are  mutual. 

It  did  not  appear  in  the  case  that  the  mortgagor  was  insol- 
vent, or  that  the  mortgaged  premises  were  not  of  sufficient 
value  to  pay  the  debt  and  costs.  It  was,  therefore,  erroneous 
to  decree  a  strict  foreclosure. 

The  mortgage  of  April  30,  1860,  for  $300,  was  the  only  one 
properly  acknowledged  by  the  wife,  so  as  to  cut  off  her  right 
of  dower.  Yet,  to  redeem,  she  was  required  by  the  decree 
below  to  pay  not  only  the  amount  due  upon  that  mortgage,  for 
principal  and  interest,  but  the  amounts  so  due  upon  both  the 
other  mortgages.  This  is  manifestly  wrong.  A  separate 
account  should  have  been  taken  as  to  her,  and  the  decree  so 
framed  as  to  require  the  payment  on  her  behalf  of  only  the 
amount  due  upon  the  mortgage  in  which  she  relinquished  her 
right  of  dower. 

For  these  reasons  the  decree  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 

Decree 
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Syllabus. 

Charles  Kurtz  et  al. 

v. 

John  Hibner  et  al. 


1.  Parol  evidence — to  correct  a  mistake  in  a  will.  The  law  requires 
that  all  wills  of  lands  shall  be  in  writing,  and  extrinsic  evidence  is  never 
admissible  to  alter,  detract  from,  or  add  to,  the  terms  of  a  will. 

2.  So  where  the  testator  devised  a  "  tract  of  land  situate  in  the  town  of 
Joliet,  Will  county,  Illinois,  and  described  as  follows :  the  west  half  of  the 
south-west  quarter,  section  thirty-two,  township  thirty  five,  range  ten,  con- 
taining eighty  acres,  more  or  less,"  and  "  all  that  part  or  parcel  of  land 
described  as  the  south  half  of  the  east  half  of  the  south  quarter,  section 
thirty-one,  in  township  thirty -five,  range  ten,  containing  forty  acres,  more 
or  less,"  it  was  held,  that  parol  evidence  was  not  admissible  for  the  purpose 
of  showing  the  testator  intended  to  devise  land  situate  in  different  sections 
from  those  mentioned  in  the  will,  and  that  the  draughtsman  of  the  will,  by 
mistake,  inserted  the  wrong  numbers. 

3.  In  such  case,  the  words  of  description  being  unambiguous,  and  the 
thing  devised  certain  and  specific,  no  extrinsic  evidence  was  required  to 
identify  the  thing  intended,  nor  admissible  to  show  that  a  different  thing 
was  intended. 

4.  Partition — where  improvements  have  been  made  by  one  of  the  tenants 
in  common.  In  making  partition  of  land,  where  one  of  the  tenants  in  com- 
mon has  made  improvements  thereon,  the  court  should  direct' the  portion 
improved  to  be  assigned  to  him  who  made  the  improvements,  and  in  case 
partition  can  not  be  made,  to  allow  him  a  reasonable  remuneration  from 
his  co-tenants  who  receive  the  benefit  of  the  improvements  in  the  increased 
value  of  the  land,  and  it  is  error  to  omit  such  direction. 

5.  Specific  performance — parol  promise  by  a  parent  to  convey  land  to 
Ms  child.  Where  the  owner  of  land  made  a  parol  promise  to  his  child  to 
convey  the  same  to  him,  and  in  consequence  of  such  promise  the  latter 
went  into  possession  and  made  valuable  improvements  thereon,  it  was  held 
the  promise  rested  upon  a  valuable  consideration,  and  the  promisee,  upon 
proper  bill  filed,  would  be  entitled  to  a  specific  performance.  There  seems 
to  be  no  important  distinction  between  such  a  promise  and  a  sale. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McEoberts,  Judge,  presiding. 
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Brief  for  the  appellants. 
The  opinion  states  the  case. 

Mr.  D.  H.  Pinney,  for  the  appellants. 

In  this  case  the  testator  intended  to  devise  land  which  he 
owned,  the  description  of  which  differed  from  that  named  in 
the  will,  in  the  number  of  the  section.  The  devisee  could 
show  by  extrinsic  evidence  that  the  draughtsman  of  the  will, 
by  mistake,  inserted  the  wrong  numbers  in  attempting  to 
describe  the  land  intended  to  be  devised. 

To  ascertain  the  intention  of  the  testator,  we  must  not  only 
look  at  the  whole  will,  but  must  also  inquire  into  the  circum- 
stances which  surrounded  him  when  he  made  his  will.  All 
evidence  that  has  a  bearing  upon  the  construction  of  the  will 
is  admissible,  and  for  the  purpose  of  ascertaining  the  object  of 
testator's  bounty,  or  the  quantity  of  interest  intended  to  be 
given,  the  court  will  inquire  into  every  material  fact  relating 
to  the  person  or  property.  1  Greelf.  Ev.  sees.  286-7 ;  1  Red- 
field  on  Wills,  503,  prop.  v.  in  note  621  •  7  Met.  205,  208,  209, 
418;  Bradley  v.  Washington,  Alexandria  &  Georgetown  Steam 
Packet  Co.  13  Peters,  89. 

The  case  of  Tucker  et  al.  v.  Seamen's  Aid  Society,  7  Mete.  188, 
is  a  leading  case  on  this  question.  1  Eedfield  on  Wills,  584-5, 
587-8 ;  Domestic  and  Foreign  Missionary  Society's  Appeal,  30 
Penn.  St.  R.  425  ;  Button  v.  American  Tract  Society,  23  Vt.  336 ; 
Winkley  v.  Kaime,  32  N.  H.  268  ;  Biggs  v.  Myers,  20  Mo.  239. 

Parol  evidence  was  admissible  on  other  grounds  ;  for,  after 
rejecting  the  number  of  the  section,  enough  remains  to  show 
the  property  intended.  Biggs  v.  Myers,  20  Mo.  242-3  ;  19 
Johnson,  449;  21  Wend.  653;  Cooper  v.  Bigley,  13  Mich.  463; 
Prigry  v.  Watkins,  15  Vt.  479. 

The  evidence  was  admissible  under  the  rule  that  parol  evi- 
dence is  admissible  to  explain  a  latent  ambiguity.  1  Redfield, 
587-8;  2  Wash.  C.  C.  475  ;  Wigram  on  Evidence,  sees.  184, 
186;  1  Johns.  Ch.  R.  190. 
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Brief  for  the  appellees. 

Mr.  W.  C.  Goodhue,  for  the  appellees. 

Equity,  in  no  proceeding,  however  direct,  affords  any  remedy 
against  mistakes  made  in  a  last  will  and  testament, — mistakes 
that  can  only  be  made  out  by  averment  and  proof  outside  of 
the  will.  1  Story's  Eq.  sec  179  ;  Millner  v.  Millner,  1  Yes.  106  ; 
Mellish  v.  Hellish,  4  ib.  49  ;  Phillips  v.  Chamberlain,  ib.  51-57  ; 
Langston  v.  Langston,  8  Bligh,  167 ;  Miller  v.  Travers,  8  Bing. 
244;  Mann  v.  Mann,  1  Johns.  Ch.  231;  Jackson  v.  Sill,  11 
Johns.  212;  1  Eedfield  on  Wills,  498. 

This  case  presents  the  simple  question  of  construction.  What 
is  the  meaning  of  the  will  as  made  by  the  testator?  The 
description  of  the  land,  which  is  sought  to  be  changed  by 
extrinsic  evidence,  is  too  clear  to  require  the  aid  of  such  evi- 
dence to  identify  it.     There  is  no  ambiguity  to  be  explained. 

In  the  case  of  Mann  v.  Mann,  1  Johns.  Ch.  231,  Chancellor 
Kent  uses  the  following  language  : 

"  It  is  a  well  settled  rule  that  seems  not  to  stand  in  need  of 
much  proof  or  illustration,  for  it  runs  through  all  the  books, 
from  Cheney's  case  (5  Co.  Bep.  68,)  down  to  this  day,  that 
parol  evidence  can  not  be  admitted  to  supply  or  contradict, 
enlarge  or  vary  the  words  of  a  will,  nor  to  explain  the  inten- 
tion of  the  testatoj*,  except  in  two  specified  cases :  first,  where 
there  is  a  latent  ambiguity  arising,  dehors  the  will,  as  to  the 
person  or  subject  matter  meant  to  be  described;  and  second, 
to  rebut  a  resulting  trust.  All  the  cases  profess  to  go  upon 
one  or  the  other  of  these  grounds." 

And  see  also  1  Eedfield  on  Wills,  573 ;  Mann  v.  Mann,  14 
Johns.  1 ;  Tucker  et  al.  v.  Seamen's  Aid  Society  et  al.  7  Mete.  188  : 
Smith  v.  Bell,  6  Peters,  74 ;  Spencer  v.  Biggins,  22  Conn.  526 ; 
12  Grat.  (Va.)  208;  Perry  v.  Hunter,  2  B.  I.  80;  Brearly  v. 
Brearly,  1  Stockt.  Ch.  21. 

In  Worthington  et  al.  Exrs.  v.  Hyler  et  al.  4  Tyng's  Mass. 
205,  the  court  uses  the  following  language  :  "  It  seems  to  be 
a  general  rule,  that  when  the  description  of  the  estate  intended 
to  be  conveyed,  includes  several  particulars,  all  of  which  are 
necessary  to  ascertain  the  estate  to  be  conveyed,  no  estate  will 
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pass,  except  such  as  will  agree  with  every  particular  of  the 
description."  The  same  rule  is  approved  in  the  following 
authorities:  Jackson  v.  Clarke,  7  Johns.  217;  Jackson  v.  Wil- 
kinson, 17  ib.  146;  Loomisv.  Jackson,  19  ib.  448;  Jackson  v. 
Loomis,  18  ib.   81 ;  Jackson  v.  Morse,  6  Cow.  705. 

There  is  no  possible  form  in  which  the  rule  can  be  stated, 
that  can  authorize  the  rejection  of  an  element  of  description, 
so  important  as  the  number  of  the  section,  which  alone  could 
give  us  the  boundaries  of  the  real  estate  sought  to  be  devised. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

John  Hibner  and  others,  children  and  heirs  at  law  of  John 
Hibner,  deceased,  filed  their  bill  for  partition,  in  the  circuit 
court  of  Will  county,  against  appellants,  Charles,  Elizabeth, 
and  James  Kurtz. 

The  bill  alleges,  that  by  the  death  of  the  deceased,  complain- 
ants and  defendants,  except  James,  became  seized  in  fee,  as 
tenants  in  common,  of  the  west  half  of  the  south-west  quarter 
of  section  33,  town  35,  range  10  east,  eighty  acres,  and  the 
south  half  of  the  east  half  of  the  south-east  quarter  of  sec- 
tion 32,  town  35,  range  10  east,  forty  acres;  that  Elizabeth 
was  entitled  to  the  undivided  one-sixth  part  of  the  lands ;  that 
James  claimed  title  to  the  forty  acre  tract;  and  that  Elizabeth 
is  a  daughter  of  the  deceased,  and  the  wife  of  Charles.  The 
bill  is  in  the  usual  form. 

Appellants  answered,  admitting  the  allegations  of  the  bill, 
except  as  to  the  intestacy  of  Hibner,  and  averred  that  he 
devised  the  eighty  acre  tract  to  Elizabeth,  and  the  forty  acres 
to  James ;  that  there  was  a  mis-description  of  the  lands  in  the 
will,  and  that  Charles  and  Elizabeth  had  been  in  possession  of, 
and  made  valuable  improvements  upon,  the  eighty  acre  tract, 
upon  the  promise  of  the  deceased,  that  he  would  give  the  same 
to  Elizabeth. 

The  usual  replication  was  filed,  cause  heard,  and  decree 
rendered  for  partition.  To  reverse  this  decree  appellants  have 
brought  the  case  to  this  court. 
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The  circuit  court  refused  to  hear  parol  evidence,  to  explain 
the  language  of  the  will.  The  only  provisions  of  the  will  to 
be  considered  are  the  following : 

"  Third.  I  give  and  bequeath  to  my  daughter,  Elizabeth 
Kurtz,  all  that  tract  or  parcel  of  land  situate  in  the  town  of 
Joliet,  Will  county,  Illinois,  and  described  as  follows :  the 
west  half  of  the  south-west  quarter  of  section  32,  township  35, 
range  10,  containing  eighty  acres,  more  or  less,  together  with 
all  the  appurtenances  thereunto  belonging,  or  in  anywise  apper- 
taining. 

"Seventh.  I  give  and  bequeath  to  my  grand-son,  James 
Kurtz,  all  that  part  or  parcel  of  land  described  as  the  south 
half  of  the  east  half  of  the  south  quarter  section  31,  in  town- 
ship 35,  range  10,  containing  forty  acres,  more  or  less." 

Appellants  offered  to  prove  that  the  testator,  at  the  time  of 
his  death,  owned  only  one  eighty  acre  tract,  in  township  thirty- 
five,  which  was  the  one  described  in  the  bill ;  that  a  mistake 
was  made  in  drafting  the  will,  by  the  insertion  of  the  words 
"section  thirty-two,"  instead  of  "section  thirty-three";  that 
Charles  and  Elizabeth  Kurtz  had  been  in  the  actual  possession 
of  the  tract  for  a  number  of  years,  and  upon  the  repeated 
promise  of  the  testator  in  his  life  time,  that  he  would  give  the 
same  to  Elizabeth,  had  made  lasting  and  valuable  improve- 
ments, at  their  own  expense,  on  the  land, — had  fenced  it,  and 
erected  thereon  a  dwelling  house,  barn  and  corn  cribs,  dug 
wells  and  set  out  fruit  trees. 

Appellants  also  offered  to  prove  that  James  Kurtz,  at  the 
time  of  the  death  of  the  testator,  was  in  the  actual  possession 
of  the  forty  acre  tract,  as  the  tenant  of  the  deceased,  and  that 
the  draughtsman  of  the  will,  by  mistake,  inserted  the  word' 
"  one,"  after  the  words  "  section  thirty,"  instead  of  "  two,"  so 
as  to  bequeath  to  James  land  in  section  thirty-one  instead  of 
section  thirty-fa;o.  This  evidence  was  rejected  by  the  court, 
on  the  hearing. 
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It  has  been  strongly  urged  by  counsel  for  appellants,  that 
this  evidence  should  have  been  received,  for  the  purpose  of 
ascertaining  the  intention  of  the  testator.  The  will  devises 
land  to  Elizabeth  in  section  thirty -two ;  the  parol  evidence 
offered  was  for  the  purpose  of  locating  the  land  in  section  thirty  - 
three.  The  will  devised  to  James  "  the  south  half  of  the  east 
half  of  the  south  quarter  of  section  thirty -one."  It  was  pro- 
posed to  show,  by  parol  evidence,  that  the  testator  intended  to 
devise  to  James  "  the  south  half  of  the  east  half  of  the  south- 
east quarter  of  section  thirty-two." 

The  law  requires  that  all  wills  of  lands  shall  be  in  writing, 
and  extrinsic  evidence  is  never  admissible,  to  alter,  detract 
from,  or  add  to,  the  terms  of  a  will.  To  permit  evidence,  the 
effect  of  which  would  be  to  take  from  a  will  plain  and  unam- 
biguous language,  and  insert  other  language  in  lieu  thereof, 
would  violate  the  foregoing  well  established  rule.  For  the 
purpose  of  determining  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition,  parol  evidence  may  be  received,  to  enable 
the  court  to  identify  the  person  or  thing  intended.  In  this 
regard,  the  evidence  offered  afforded  no  aid  to  the  court.  The 
devise  is  certain  both  as  to  the  object  and  subject.  There  are 
no  two  objects, — no  two  subjects. 

The  intention  of  the  testator  must  prevail.  How  shall  this 
be  ascertained  ?  In  the  case  of  Smith  v.  Bell,  6  Peters,  74, 
Chief  Justice  Marshall  says  :  "  The  first  and  great  rule  in 
the  exposition  of  wills,  to  which  all  rules  must  bend,  is,  that 
the  intention  of  the  testator,  expressed  in  his  will,  shall  prevail, 
provided  it  be  consistent  with  the  rules  of  law.  This  principle 
is  asserted  in  the  construction  of  every  testamentary  disposition. 
It  is  emphatically  the  will  of  the  person  who  makes  it,  and  is 
denned  to  be  i  the  legal  declaration  of  a  man's  intentions,  which 
he  wills  to  be  performed  after  his  death.'  These  intentions 
are  to  be  collected  from  his  words,  and  ought  to  be  carried 
into  effect,  if  they  be  consistent  with  law." 

The  thing  devised  is  certain  and  specific.  Section,  township 
and  range  are  given.     The  evidence  offered,  as  to  the  mistake 
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in  the  section,  would  have  made  a  new  and  different  will. 
The  testator  devises  lands  in  certain  sections.  The  description 
is  full,  certain  and  explicit.  No  doubt  arises  upon  the  reading 
of  the  will.  Every  mind  is  forced  to  the  same  conclusion,  that 
the  land  devised,  the  subject  of  disposition,  is  clearly,  and 
without  the  slightest  ambiguity,  described.  The  language  is 
not  applicable  to  any  other  land.  No  extrinsic  evidence,  then, 
is  needed,  to  identify  the  thing  intended.  The  intention  is 
manifest  from  the  words  of  the  will. 

The  case  of  Tucker  et  al.  v.  Seamen's  Aid  Society,  7  Mete.  188, 
is  cited  by  appellants'  counsel.  It  appeared,  in  that  case,  that 
in  consequence  of  incorrect  information,  the  legatee  was  not, 
probably,  the  object  of  the  testator's  bounty.  Other  societies 
claimed  the  legacy.  The  court,  however,  decided  that  the 
legacy  should  be  paid  to  the  "  society"  designated  in  the  will, 
not  upon  extrinsic  proof,  but  upon  the  words  of  the  will. 

The  case  of  Riggs  v.  Myers,  20  Mo.  239,  is  also  cited  by 
counsel  for  appellants.  That  case  is  very  different  from  the 
one  under  consideration.  The  testator,  in  that  case,  made  a 
full  disposition  of  all  his  estate,  and  then  described  certain 
lands,  locating  them  in  a  township  in  which  he  owned  no  lands. 
The  land  intended  to  be  devised,  was,  however,  identified,  by 
reference  to  "the  big  spring"  upon  it.  In  the  case  before  the 
court  there  is  no  disposition,  either  specifically  or  generally, 
of  the  lands  in  the  bill  mentioned. 

We  think,  therefore,  there  was  no  error  in  refusing  the 
admission  of  extrinsic  evidence,  to  detract  from,  or  add  to,  the 
terms  of  the  will.  The  law  requires  a  will  to  be  in  writing ; 
to  be  executed  in  the  presence  of  two  witnesses,  and  with  cer- 
tain solemnities,  to  insure  its  correctness,  and  protect  the  testa- 
tor from  mistake  and  imposition. 

There  is  no  ambiguity  in  this  case,  as  is  urged.  When  we 
look  at  the  will  it  is  all  plain  and  clear.  It  is  only  the  proof, 
aliunde,  which  creates  any  doubt,  and  such  proof  we  hold  to  be 
inadmissible.  Doe  v.  Hiscocks,  5  Mees.  &  Welsb.  363  ;  Miller 
v.  Tr avers,  8  Bing.  244;  Jackson  v.  Sill,  11  Johns.  212  ;  Jackson 
v.  Wilkinson,  17 ib.  146 ;  Manny. Mann,  1  Johns.  Ch.  231. 


1870.]  Kurtz  et  al.  v.  Hibner  et  ah  521 

Opinion  of  the  Court. 

The  decree,  in  this  case,  must,  however,  be  reversed,  for  the 
refusal  of  the  court  to  admit  the  evidence  offered,  as  affecting 
the  rights  and  interests  of  the  parties,  in  making  the  partition. 
By  the  decree,  the  court  found  that  Elizabeth  Kurtz  was  enti- 
tled to  the  undivided  one-sixth  part  of  the  lands,  without  any 
directions  to  the  commissioners  to  assign  to  her  the  portion 
improved,  and  in  case  partition  could  not  be  made,  to  allow 
her  a  reasonable  remuneration,  from  her  co-tenants,  who 
received  the  benefit  of  the  improvements.  This  Was  error. 
Louvalle  et  al.  v.  Menard  et  al.  1  Gilm.  39  ;  Dean  et  al.  v.  OMeara 
et  al.  47  111.  121 ;  Borah  v.  Archer,  7  Dana,  176. 

It  would  be  inequitable  to  permit  the  complainants  to  share 
in  the  benefits  of  the  improvements,  without  making  some  com- 
pensation to  the  defendants  for  the  necessary  increased  value 
to  the  land,  occasioned  by  the  improvements. 

As  to  the  eighty  acre  tract,  we  think  from  the  evidence 
offered,  that  Elizabeth  Kurtz  is  entitled  to  specific  performance 
of  the  parol  promise,  repeatedly  made,  by  her  father.  Appel- 
lants offered  to  prove  such  parol  promise,  by  the  testator,  in  his 
life  time,  to  Elizabeth,  and  that  in  consequence  of  such  promise, 
possession  was  taken,  and  extensive  and  valuable  improvements 
made  by  them.  A  court  of  equity  will  always  enforce  a  pro- 
mise, upon  which  reliance  is  placed,  and  which  induces  the 
expenditure  of  labor  and  money  in  the  improvement  of  land. 
Such  a  promise  rests  upon  a  valuable  consideration.  The 
promisee  acts  upon  the  faith  of  the  promise.  We  can  perceive 
no  important  distinction  between  such  a  promise  and  a  sale. 
Courts  would  sanction  wrong  and  fraud  not  to  sustain  such  a 
promise.  If  the  proof  offered  can  be  made,  then  Elizabeth  is 
entitled  to  specific  performance,  and  a  decree  for  the  convey- 
ance of  the  eighty  acres  to  her,  upon  the  filing  of  the  proper  bill. 
Bright  et  al.  v.  Bright,  41  111.  97 ;  Shepherd  v.  Bevin,  9  Gill, 
32 ;    King's  Heirs  v.  Thompson,  9  Peters,  204. 

We  do  not  think  that  James  Kurtz  has  any  title  to  the  forty 
acres,  by  virtue  of  the  will,  or  otherwise,  and  partition  should 
be  made  of  it. 
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The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  that  court  to  proceed  in  accord- 
ance with  this  opinion,  and  with  leave  to  Elizabeth  to  file  her 
cross  bill. 

Decree  reversed. 


Charles  D.  Gaddis 

v. 
William   J.  Leeson. 

1.  Set  off— -former  recovery,  and  appeal  therefrom  pending.  A  defendant 
in  an  action  of  assumpsit  may  plead  as  a  set  off  a  claim  upon  which  he  has 
already  obtained  a  judgment  against  the  plaintiff,  from  which  the  latter  has 
taken  an  appeal  which  is  still  pending. 

2.  Same — effect  of  such  a  plea  as  a  satisfaction  of  the  judgment — injunction. 
The  filing  of  such  a  plea,  and  offering  evidence  under  it,  will  operate  as  a 
satisfaction  of  the  judgment  previously  obtained  by  the  defendant,  and  will 
enable  the  plaintiff  to  enjoin  its  collection,  in  the  event  of  its  affirmance  in 
the  appellate  court. 

3.  Former  recovery — presumption  as  to  what  was  embraced  therein.  If 
a  judgment  be  recovered  in  a  former  action  for  want  of  a  plea,  etc.  it  will 
be  considered  that  the  plaintiff  therein  brought  such  action,  and  recovered, 
for  all  the  causes  of  action  that  might  have  been  recovered  in  that  form  of 
action,  and  which  he  knew  of  at  the  time  of  bringing*it. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the  Hon. 
Theodore  D.  Murphy,  Judge,  presiding.. 

The  opinion  states  the  case. 

Messrs.  Divine  &  Pratt,  for  the  appellant. 

Mr.  B.  F.  Parks,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Leeson  against 
Gaddis,  in  the  DeKalb  circuit  court,  in  which  the  former,  under 
the  common  counts,  sought  to  recover  upon  an  account  extend- 
ing from  September  17, 1864,  to  February,12,  1869,  amounting, 
in  the  aggregate,  to  about  $2300. 

The  defendant  in  the  court  below,  under  a  notice  of  set  oif, 
set  up  as  a  counter  claim,  an  account  against  the  plaintiff, 
extending  from  April  28,  1862,  to  March  1,  1869,  amounting, 
in  the  aggregate,  to  over  $3000. 

After  proof  had  been  made  in  regard  to  defendant's  set  oif, 
the  plaintiff  introduced  in  evidence  the  record  of  a  suit  brought 
by  Gaddis  against  Leeson,  in  the  county  court  of  DeKalb 
county,  the  suit  having  been  commenced  September  20,  1869, 
the  default  of  the  defendant  for  want  of  a  plea  having  been 
entered,  and  final  judgment  for  plaintiff  rendered  October  6, 
1869,  for  $401.66,  from  which  judgment  an  appeal  was  taken 
to  the  supreme  court.  Defendant  moved  the  court  to  instruct 
the  jury  as  follows: 

"If  the  jury  believe  from  the  testimony,  that  the  cause  in 
which  the  judgment  of  the  county  court  offered  in  evidence  by 
the  plaintiff,  was  rendered,  has  been,  by  the  defendant  in  said 
judgment,  appealed  to  the  supreme  court,  and  that  said  appeal 
is  now  pending  in  said  supreme  court,  then  the  jury  should 
disregard  said  judgment  in  adjusting  or  balancing  the  accounts 
of  the  parties,  of  which  evidence  has  been  given  in  this  case, 
and  should  not- predicate  a  verdict  for  or  against  either  party, 
in  whole  or  in  part,  upon  the  existence  of  said  judgment. 

"  Unless  it  appears  from  the  testimony,  that  the  judgment 
rendered  in  the  county  court,  given  in  evidence  in  this  case, 
was  rendered  upon  the  same  identical  matters  of  account,  or 
some  of  them,  that  are  now  being  litigated,  the  jury  should 
disregard  said  judgment  in  making  up  their  verdict  in  this 
case.     The  jury  have  no  right  to  presume,  without  proof,  that 
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said  judgment  was  upon  the  same  matters  of  account,  or  any 
of  them/7 

Which  instructions  the  court  refused  to  give  to  the  jury,  to 
which  defendant  then  and  there  excepted.  The  court  instructed 
the  jury  for  plaintiff,  as  follows: 

"The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence, a  suit  was  commenced  and  prosecuted  to  judgment,  in 
the  county  court  of  this  county,  at  the  October  term,  1869,  of 
said  court,  by  the  defendant,  Gaddis,  against  the  plaintiff,  Lee- 
son, in  which  suit  the  subject  matter  embraced  in  the  cause  of 
action  was  accounts  against  Leeson,  and  that  no  accounts 
against  him,  accruing  since  the  commencement  of  said  suit  in 
the  county  court,  have  been  proved  by  him  (Gaddis)  in  this 
suit,  then  they  should  disregard  the  proofs  of  all  accounts 
made  by  said  defendant,  Gaddis,  and  find  a  verdict  for  the 
plaintiff  for  the  amount  established  by  him  by  the  evidence  in 
this  case." 

The  jury  found  the  issue  for  the  plaintiff,  and  assessed  his 
damages  at  $700,  for  which  judgment  was  rendered. 

The  only  ground  urged  before  us  for  a  reversal  of  the  judg- 
ment, is  the  action  of  the  court  upon  the  above  instructions. 

The  purport  of  the  instruction  given  for  the  plaintiff,  was, 
that  the  judgment  in  the  county  court  was  a  bar  of  the  defend- 
ant's claim  of  set  off. 

This,  we  think,  was  erroneous,  under  the  decision  of  this 
court,  in  King  et  al.  v.  Bradley  et  al.  44  111.  343. 

It  was  there  held,  upon  the  principle  that  the  pendency  of 
an  action  for  the  claim  set  off  does  not  defeat  the  right  of  set 
off,  that  the  defendants  might  plead  as  a  set  off  a  claim  upon 
which  they  had  obtained  a  judgment  against  the  plaintiffs, 
from  which  an  appeal  had  been  taken  by  the  plaintiffs,  and 
was  pending;  that  it  could  work  the  plaintiffs  no  injustice,  as 
such  a  plea  and  the  offering  of  evidence  under  it  would  be  a 
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satisfaction  of  the  judgment  already  obtained  by  the  defendants, 
and  have  enabled  the  plaintiffs  to  enjoin  its  collection,  in  the 
event  of  its  affirmance  in  the  appellate  court,  and  that  the  effect 
of  allowing  the  plea  would  be  to  give  the  plaintiffs  another 
trial  in  respect  to  the  defendants'  claim,  the  very  object  the 
plaintiffs  were  seeking  by  their  appeal. 

The  court  rightly  refused  to  charge  the  jury  that  they  had 
no  right  to  presume,  without  proof,  that  the  judgment  in  the 
county  court  was  upon  the  same  matters  of  account,  or  any  of 
them,  involved  in  the  present  case. 

There  was  no  evidence  of  the  particular  subject  matter  of 
the  recovery  in  that  judgment,  besides  the  declaration  in  the 
case.  That  contained  the  common  counts,  which  were  appro- 
priate for  the  recovery  of  each  item  of  set  off  in  this  case,  and 
it  must  be  presumed  to  have  been  recovered  for  in  that  judg- 
ment. 

If  a  judgment  be  recovered  in  a  former  action  for  want  of  a 
plea,  etc.  it  will  be  considered  that  plaintiff  brought  such  action 
and  recovered  for  all  the  causes  of  action  that  might  have  been 
recovered  in  that  form  of  action,  and  which  he  knew  of  at  the 
time  of  bringing  it.  Bagot  v.  Williams,  3  Barn.  &  Ores.  235 ; 
Gray  v.  Gillilan,  15  111.  453. 

For  error  in  giving  the  plaintiff's  instruction,  the  judgment 
must  be  reversed  and  the  cause  remanded.  And  inasmuch  as 
the  above  mentioned  judgment  of  Gaddis  v.  Leeson,  in  the 
DeKalb  county  court,  from  which  the  appeal  had  been  taken, 
has  been  affirmed  in  this  court,  the  parties  will  have  leave  to 
amend  their  pleadings  in  the  court  below. 

Judgment  reversed. 
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Edward  F.   Queen 

v. 
James  Doolan. 


Recoupment — set  off.  In  an  action  to  recover  for  work  and  labor 
done  and  materials  furnished  by  the  plaintiff  in  the  erection  of  a  house  for 
the  defendant,  it  appeared  the  building  was  not  finished  in  the  manner 
provided  for  in  the  contract,  and  it  was  7ield,  in  respect  to  such  items  as  the 
plaintiff  had  omitted,  the  defendant  was  entitled  to  have  them  or  the  value 
thereof,  allowed  by  way  of  recoupment  or  set  off  against  the  price  agreed 
to  be  paid. 

Appeal  from  the  Recorder's  Court  of  the  city  of  Chicago ; 
the  Hon.  William  K.  McAllister,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Doolan  against 
Queen,  to  recover  for  work  and  labor  done  and  performed  and 
materials  furnished  in  the  erection  of  a  house  by  the  plaintiff 
for  the  defendant,  under  a  contract  executed  by  the  former,  as 
follows : 

"  Chicago,  October  3,  1868. 

"  I  agree  to  build  and  complete  a  dwelling  house  *  *  * 
the  same  to  be  a  fac  simile,  in  height,  width,  depth,  containing 
the  same  number  of  parlors,  *  *  bath  rooms,  water  closets, 
*  *  as  the  house  built  on  Michigan  Avenue,  No.  1138,  with 
the  following  additions :  'One  marble  sink  in  spare  room  of 
back  parlor/  I  further  agree  to  furnish  all  materials  of  the 
best  quality  of  seasoned  lumber,  such  as  masonry,  lumber, 
painting,  glazing,  gas  fitting,  plumbing,  sewerage,  fencing,  side- 
walks, tubes,  privy,  which  shall  constitute  the  entire  comple- 
tion of  dwelling  house,  *  *  said  building  to  be  finished 
within  ten  months  from  date,  and  to  be  completed  in  the  best  ■ 
manner,  and  to  the  entire  satisfaction  of  E.  F.  Queen.  Cost, 
$3,600." 
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The  defendant  pleaded  as  a  set  off  certain  items  alleged  by 
him  to  have  been  omitted  in  the  finishing  of  the  building,  and 
in  respect  to  such  items  asked  the  court  to  instruct  the  jury, 
that  if  they  should  find  the  plaintiff  had  fulfilled  his  contract, 
"then  the  amount  of  offset  proved  by  defendant,  should  be 
deducted  from  the  amount  found  due  to  the  plaintiff,  under 
the  contract,  and  if  the  amount  of  offset  found  due  the  defend- 
ant, as  aforesaid,  exceeds  plaintiff's  claim  as  proved,  then  the 
jury  should  find  the  balance  for  the  defendant." 

The  court  refused  so  to  instruct  the  jury,  and  they  returned 
a  verdict  for  the  plaintiff,  and  judgment  was  rendered  accord- 
ingly.    The  defendant  appealed. 

Messrs.  Hutchinson  &  Rowell,  for  the  appellant. 

Mr.  C.  M.  Hardy,  for  the  appellee. 

Per  Curiam  :  It  is  very  evident  from  the  testimony  in  this 
record,  that  the  house  appellee  engaged  to  build  and  finish  in 
fac  simile  with  the  house  No.  1138,  on  Michigan  Avenue,  wTas 
not  so  built  and  finished,  but  was  defective  in  several  particu- 
lars, such  as  the  absence  of  a  strainer  in  the  bath  room,  absence 
of  mouth-pieces  to  the  speaking  tubes,  all  which  would  cost 
money,  and  which  appellee  was  to  furnish  under  the  contract. 

It  is  also  proved  that  the  trap  door  in  the  roof  was  not 
finished,  thereby  causing  leaking.  This  was  also  a  fair  claim 
on  the  part  of  appellant,  by  way  of  recoupment  or  set  off. 

These  items,  or  the  value  thereof,  should  have  been  allowed 
appellant,  as  the  attention  of  the  jury  was  called  to  them  by 
the  second  instruction  asked  by  appellant,  which  the  court 
refused  to  give,  but  should  have  given. 

For  these  reasons,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Thomas  Wright  et  al. 

V. 

Sherman  G.  Wheeler  et  al. 

Exceptions — when  necessary.  Unless  it  appears  from  the  record  that 
exception  was  taken  to  the  giving  of  an  instruction  in  the  court  below,  no 
question  can  be  made  upon  it  in  this  court.* 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  W.  Mack,  for  the  appellants. 

Messrs.  King,  Scott  &  Payson,  for  the  appellees. 

Per  Curiam  :  This  was  an  action  of  assumpsit,  brought  by 
appellants  against  appellees,  upon  the  common  counts.  There 
was  a  trial  by  jury,  and  a  verdict  for  defendants,  upon  which 
the  court  gave  judgment.  There  was  but  one  instruction  given 
on  behalf  of  defendants,  and  the  giving  of  which  is  the  only 
ground  of  reversal  relied  upon  by  appellants'  counsel.  Upon 
inspection  of  the  record,  it  does  not  appear  that  any  exception 
was  taken  in  the  court  below  to  this  instruction.  That  being 
the  case,  as  has  frequently  been  decided  by  this  court,  no  ques- 
tion can  be  made  upon  it  here,  and  the  judgment  below  must 
be  affirmed. 

Judgment  affirmed. 

*See  the  case  of  Falk  v.  The  People,  42  111.  332,  holding  a  different  rule  in  capital 
cases. 
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George  Weaver 

V. 

John  Rylander. 


Instructions  should  be  based  on  the  evidence. 


Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora ;  the  Hon.  E.  G.  Montony,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Parks  &  Annis,  for  the  appellant. 

Mr.  C.  J.  Metzner,  for  the  appellee. 

Per  Curiam  :  In  this  case  appellee  claimed  a  small  amount 
to  be  due  to  him,  from  appellant,  for  work  and  labor.  Appel- 
lant claimed  that  he  had  settled  by  the  payment  of  five  dollars. 
The  court  gave  the  following  instruction  for  appellee : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
paid  plaintiff  five  dollars,  and  then  told  him  to  go  to  W.  A. 
Tanner,  and  collect  of  him  the  amount  of  the  work  done  for 
said  Tanner,  in  full  settlement  of  the  matter  in  controversy 
between  them,  (the  plaintiff  and  defendant,)  and  in  pursuance 
of  said  arrangement  the  plaintiff  took  the  five  dollars,  and  if 
the  jury  further  believe,  from  the  evidence,  that  the  defendant 
afterwards  collected  the  amount  so  due  from  said  Tanner,  then 
the  plaintiff  would  be  entitled  to  recover  the  amount  so  due 
and  collected  from  said  Tanner,  for  such  work;  if  the  jury 
believe  further,  from  the  evidence,  that  Tanner  demanded 
back  the  money  paid  to  the  plaintiff,  and  the  plaintiff  did  pay 
it  to  him." 
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There  is  no  evidence  in  the  record  that  appellant  told  appel- 
lee to  collect  any  amount  from  Tanner.  This  would  have  been 
an  acknowledgment  of  an  indebtedness  greater  than  five  dol- 
lars. The  appellant,  in  his  testimony,  and  through  other 
witnesses,  disputed  this  assumption. 

It  was,  therefore,  manifest  error  in  the  court  below  to  assume 
a  fact  so  important  and  materially  affecting  the  rights  of  appel- 
lant, without  any  proof. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  T.  Cook  et  al. 

v. 

Frederick  H.  Schroeder  et  al. 


1.  Arbitration  and  award.  Held,  that  a  motion  to  enter  judgment 
on  an  award  made  in  pursuance  of  a  submission  not  in  accordance  with  the 
first  and  second  sections  of  the  statute  entitled  "Arbitrations  and  Awards," 
in  that  it  was  not  under  seal  nor  attested  by  any  witness,  and  there  was  no 
order  of  court  directing  the  submission,  was  properly  overruled. 

2.  And  it  was  not  error,  upon  the  overruling  of  such  motion,  for  the 
court  to  proceed  with  the  hearing  of  the  cause,  and  render  judgment  on 
the  original  cause  of  action  against  the  defendants  in  their  absence.  The 
defendants  were  bound  to  be  in  court  and  give  prompt  attention  to  the  suit, 
and  when  there  is  such  laches  on  their  part  in  neglecting  to  be  present  in 
court,  the  judgment  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  commenced  May  25,  1868, 
by  Frederick  H.  Schroeder  and  Thaddeus  Rude,  a  copartner- 
ship firm,  doing  business  under  the  name  and  style  of  Schroeder 


1870.]  Cook  et  al.  v.  Schroeder  et  al.  231 

Statement  of  the  case. 

&  Rude,  against  George  T.  Cook  and  Jabez  C  Crooker,  a  part- 
nership firm  doing  business  as  Cook  &  Co.  Defendants 
pleaded  the  general  issue,  and  subsequently,  on  the  fifth  of 
November,  1868,  a  plea  of  set  off  and  other  special  pleas  were 
filed.  On  the  twenty- third  day  of  July,  1869,  the  cause  was 
continued  as  per  stipulation  on  file.  The  stipulation  is  as 
follows  : 


"  STATE  OF  ILLINOIS,  1  Circuit  Court  of  said  County, 

LaSalle  County,        J  ss*  June  Term,  1869. 

Frederick  H.  Schroeder  et  al.  ^| 

vs.  V  Assumpsit. 

George  T.  Cook  et  al.  ) 

"  It  is  hereby  stipulated  that  the  above  cause  may  be  passed 
on  trial  without  prejudice,  the  matters  in  dispute  having  been 
submitted  to  the  arbitration  and  award  of  Philo  Castle  and 
William  Wirick,  and  their  award  is  to  be  taken  as  the  final 
disposition  of  said  suit,  and  judgment  to  be  entered  in  said 
cause  according  to  the  terms  of  the  reference  and  to  the  finding 
of  said  arbitrators. 

"  Witness  the  hands  of  said  parties  the  twenty-second  day 
of  July,  A.  D.  1869. 

Schroeder  &  Rude, 
Cook  &  Co." 

On  the  twenty-fourth  of  August  following,  the  award  of  the 
arbitrators  was  filed,  directing  that  the  plaintiffs  recover  $64.49 
and  the  costs  of  suit ;  that  the  defendants  should  furnish 
to  the  plaintiffs  work  and  manufactured  articles  out  of  their 
shop  to  the  amount  of  $341.34,  within  four  months  of  the 
eighteenth  of  August,  186.9,  and  that  each  party  should  pay 
one-half  the  costs  of  the  arbitration.  The  following  is  the 
article  of  submission  filed  in  the  cause : 

"We,  the  undersigned,  hereby  mutually  agree  to  submit  all 
matters  in  difference,  comprising  all  suits,  actions  and  causes 
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of  action  to  the  hearing,  award  and  determination  of  Philo 
Castle  and  William  Wirick,  for  them  to  hear  and  make  their 
determination  on  the  same,  and  to  make  their  award  in  writing 
thereon ;  and  it  is  further  agreed  that  said  award  shall  be  a 
final  determination  of  all  such  matters  and  differences  hereby 
submitted. 

"  And  the  parties  hereto  bind  themselves,  each  to  each,  in 
the  sum  of  $100,  to  abide  and  fulfill  the  terms  and  conditions 
of  said  award. 

"And  it  is  further  agreed  that  should  said  referees  decide 
that  either  party  shall  pay  to  the  other  any  sum  of  money,  then 
such  sum  shall  be  entered  up  in  judgment  at  the  present  June 
term  of  the  circuit  court,  where  an  action  is  pending,  brought 
by  the  firm  of  Schroeder  &  Rude  against  the  firm  of  Cook  & 
Co.,  being  the  same  parties  to  this  submission. 

"  Witness  our  hands  this  twenty-first  day  of  July,  A.  D.  1869. 

F.  H.  Schroeder, 
Thaddeus  Rude, 
Geo.  T.  Cook, 
J.  C.  Crooker. 
In  presence  of  A.  W.  Jacoby. 

Mendota,  August  5th. 
It  is  hereby  agreed  that  the  referees  need  not  be  sworn  in  the 
hearing  of  the  above  case.  F.  H.  Schroeder, 

Thaddeus  Rude, 
Geo.  T.  Cook, 
J.  C.  Crooker." 

On  the  twenty-ninth  of  November,  1869,  a  motion  was  entered 
for  judgment  on  the  award,  which  motion,  on  the  twenty-fifth 
of  February,  1870,  was  overruled  by  the  court,  and  the  defend- 
ants and  their  attorneys  being  absent,  a  jury  was  called  and 
sworn,  to  assess  the  damages  on  the  original  cause  of  action. 

The  plaintiffs  appeared  with  proofs,  etc.  and  the  jury  returned 
a  verdict  in  their  favor,  assessing  their  damages  at  the  sum  of 
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$546.44,  upon  which  verdict  the  court  rendered  judgment. 
Whereupon,  on  the  first  of  March,  1870,  during  the  same  term 
of  court  at  which  it  was  rendered,  the  defendants  moved  to  set 
aside  the  judgment,  and  filed  an  affidavit  of  J.  C.  Crooker  in 
support  of  the  motion.  On  the  fifth  of  March,  the  motion  was 
taken  up  upon  the  affidavit  and  the  record  and  papers  in  the 
cause.  The  affidavit  set  out  the  whole  proceedings  in  the  cause, 
and  the  circumstances  under  which  the  judgment  was  taken  ; 
that  the  amount  of  money  awarded  to  the  plaintiffs  had  been 
tendered,  and  that  the  defendants  had  ever  been  and  were  still 
ready  and  willing  to  furnish  the  materials,  etc.  The  court 
overruled  the  motion,  to  which  ruling  the  defendants  excepted, 
and  bring  the  record  to  this  court,  assigning  the  following 
errors : 

1.  The  court  erred  in  overruling  the  motion  for  judgment 
on  the  award. 

2.  The  court  erred  in  allowing  a  jury  to  assess  the  plain- 
tiffs damages,  after  the  whole  subject  matter  in  dispute  had 
been  submitted  to  another  tribunal,  to  wit :  to  arbitrators. 

3.  The  court  erred  in  rendering  a  judgment  upon  the  ver- 
dict of  the  jury,  while  the  award  was  on  file,  and  was  to  be  the 
foundation  of  the  judgment,  according  to  the  terms  of  the 
article  of  submission. 

4.  The  court  erred  in  overruling  the  motion  to  vacate  and 
set  aside  the  judgment. 

Messrs.  Dewey  .&  Eldridge,  for  the  appellants. 

Messrs.  Bushnell  &  Avery,  for  the  appellees. 

Per  Curiam  :  The  only  question  presented  for  our  consid- 
eration is  the  alleged  error  of  the  court  below,  in  refusing  to 
enter  judgment  on  a  pretended  award,  and  in  the  rendition  of 
judgment  on  the  original  cause  of  action,  in  the  absence  of  the 
defendants. 


534  Cook  et  al.  v.  Schroeder  et  al.  [Sept.  T., 

Opinion  of  the  Court. 

The  submission  was  not  in  accordance  with  either  the  first 
or  second  sections  of  the  chapter  of  the  statute  entitled  "Arbi- 
trations and  Awards."  It  was  neither  under  seal  nor  attested 
by  any  witness.  There  was  no  order  of  court  directing  the 
submission,  to  bring  it  under  the  second  section.  The  court 
therefore,  properly  overruled  the  motion  to  enter  judgment  on 
an  award  made  in  pursuance  of  such  a  submission.  Low  v. 
Nolle,  15  111.  368. 

There  was  no  error  in  rendering  judgment  on  the  original 
cause  of  action,  on  account  of  the  absence  of  the  parties.  They 
were  bound  to  be  in  court  and  give  prompt  attention  to  the 
suit.  We  cannot  reverse  a  case  when  there  is  such  laches  on 
the  part  of  the  defendants,  in  neglecting  to  be  present  in  court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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In  the  matter  of  the  application  of  Mrs.  Myra  Brad- 
well,  for  a  license  to  practice  law.* 


1.  Attorney  at  law — whether  women,  married  or  single,  can  be  licensed 
as  such.  The  ruling  in  the  case  of  Carpenter  et  at.  v.  Mitchell,  50  111.  470, 
that  the  act  of  1861,  securing  to  married  women  the  enjoyment  of  their 
separate  property,  gave  to  them  no  power  to  contract,  except  as  to  matters 
incident  to,  and  growing  out  of,  their  right  to  hold  and  enjoy  their  sepa- 
rate property,  is  adhered  to. 

2.  So,  even  under  the  modifications  of  the  rules  of  the  common  law  on 
that  subject,  made  by  the  act  of  1861,  a  married  woman  would  be  bound 
neither  by  her  express  contracts,  nor  by  these  implied  contracts  which  it 
is  the  policy  of  the  law  to  create  between  attorney  and  client,  and,  there- 
fore, if  for  no  other  reason,  a  married  woman  could  not  be  granted  a  license 
to  practice  as  an  attorney  at  law  in  this  State. 

3.  But  apart  from  the  disability  arising  from  coverture,  no  woman,  mar- 
ried or  single,  can  be  admitted,  under  the  laws  of  this  State,  to  practice  as 
an  attorney  at  law. 

Application  of  Mrs.  Myra  Bradwell  for  a  license  to  practice 
law. 

Mrs.  Myra  Bradwell  presented  an  argument  in  her  own 
behalf. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

At  the  last  term  of  the  court,  Mrs.  Myra  Bradwell  applied 
for  a  license  as  an  attorney  at  law,  presenting  the  ordinary  cer- 
tificates of  character  and  qualifications.  The  license  was 
refused,  and  it  was  stated,  as  a  sufficient  reason,  that  under 
the  decisions  of  this  court,  the  applicant,  as  a  married  woman, 
would  be  bound  neither  by  her  express  contracts,  nor  by  those 

*This  application  was  finally  heard  and  determined  at  the  September  Term,  1869, 
hut  was  unavoidably  omitted  iiom  its  proper  place  in  the  report  of  the  cases 
decided  at  that  term. 
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implied  contracts,  which  it  is  the  policy  of  the  law  to  create 
between  attorney  and  client. 

Since  the  announcement  of  our  decision,  the  applicant  has 
filed  a  printed  argument,  in  which  her  right  to  a  license  is 
earnestly  and  ably  maintained.  Of  the  qualifications  of  the 
applicant  we  have  no  doubt,  and  we  put  our  decision  in  writing 
in  order  that  she,  or  other  persons  interested,  may  bring  the 
question  before  the  next  legislature. 

The  applicant,  in  her  printed  argument,  combats  the  decision 
of  this  court  in  the  case  of  Carpenter  v.  Mitchell,  50  111.  470,  in 
which  we  held  a  married  woman  was  not  bound  by  contracts 
having  no  relation  to  her  own  property.  We  are  not  inclined 
to  go  over  again  the  grounds  of  that  decision.  It  was  the 
result  of  a  good  deal  of  deliberation  and  discussion  in  our 
council  chamber,  and  the  confidence  of  the  present  members 
of  this  court  in  its  correctness  cannot  easily  be  shaken.  We 
are  in  accord  with  all  the  courts  in  this  country  which  have 
had  occasion  to  pass  upon  a  similar  question,  the  supreme  court 
of  Wisconsin,  in  Conway  v.  Smith,  13  AVis.  125,  differing  from 
us  only  on  the  minor  point,  as  to  whether,  in  regard  to  contracts 
concerning  the  separate  property  of  married  women,  the  law 
side  of  the  court  would  take  jurisdiction. 

As  to  the  main  question,  the  right  of  married  women  to 
make  contracts  not  affecting  their  separate  property,  the  posi- 
tion of  those  who  assert  such  right  is,  that  because  the  legisla- 
ture has  expressly  removed  the  common  law  disabilities  of 
married  women  in  regard  to  holding  property  not  derived 
from  their  husbands,  it  has,  therefore,  by  necessary  implication, 
also  removed  all  their  common  law  disabilities  in  regard  to 
making  contracts,  and  invited,  them  to  enter,  equally  with  men, 
upon  those  fields  of  trade  and  speculation  by  which  property 
is  acquired  through  the  agency  of  contracts.  The  hiatus 
between  the  premise  and  conclusion  is  too  wide  for  us  to 
bridge.  It  may  be  desirable  that  the  legislature  should  relieve 
married  women  from  all  their  common  law  disabilities.  But 
to  say  that  it  has  done  so,  in  the  act  of  1861,  the  language  of 
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which  is  carefully  guarded,  and  which  makes  no  allusion  to 
contracts,  and  does  not  use  that  or  any  equivalent  term,  would 
be  simple  misinterpretation.  It  would  be  going  as  far  beyond 
the  meaning  of  that  act  as  that  act  goes  beyond  the  common 
law  in  changing  the  legal  status  of  women.  The  act  itself  is 
wise  and  just,  and  therefore  entitled  to  a  liberal  interpretation. 
This  we  have  endeavored  to  give  it  in  the  cases  that  have 
come  before  us,  but  we  do  not  intend  to  decide  that  the  legis- 
lature has  gone  to  a  length  in  its  measure  of  reform  for  which 
the  language  it  has  carefully  used  furnishes  no  warrant. 

It  is  urged,  however,  that  the  law  of  the  last  session  of  the 
legislature,  which  gives  to  married  women  the  separate  control 
of  their  earnings,  must  be  construed  as  giving  to  them  the 
right  to  contract  in  regard  to  their  personal  services.  This  act 
had  no  application  to  the  case  of  Carpenter  v.  Mitchell,  having 
been  passed  after  that  suit  was  commenced,  and  we  were 
unmindful  of  it  when  considering  this  application  at  the  last 
term.  Neither  do  we  now  propose  to  consider  how  far  it 
extends  the  power  of  a  married  woman  to  contract,  since,  after 
further  consultation  in  regard  to  this  application,  we  find  our- 
selves constrained  to  hold  that  the  sex  of  the  applicant,  inde- 
pendently of  coverture,  is,  as  our  law  now  stands,  a  sufficient 
reason  for  not  granting  this  license. 

Although  an  attorney  at  law  is  an  agent,  as  is  claimed  by 
the  applicant's  argument,  when  he  has  been  retained  to  act  for 
another,  yet  he  is  also  much  more  than  an  agent.  He  is  an 
officer  of  the  court,  holding  his  commission,  in  this  State,  from 
two  of  the  members  of  this  court,  and  subject  to  be  disbarred 
by  this  court  for  what  our  statute  calls  "  mal-conduct  in  his 
office."  He  is  appointed  to  assist  in  the  administration  of 
justice,  is  required  to  take  an  oath  of  office,  and  is  privileged 
from  arrest  while  attending  courts. 

Our  statute  provides  that  no  person  shall  be  permitted  to 
practice  as  an  attorney  or  counsellor  at  law  without  having 
previously  obtained  a  license  for  that  purpose  from  two  of  the 
justices  of  the  supreme  court.     By  the  second  section  of  the 
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act,  it  is  provided  that  no  person  shall  be  entitled  to  receive  a 
license,  until  he  shall  have  obtained  a  certificate  from  the  court 
of  some  county  of  his  good  moral  character,  and  this  is  the 
only  express  limitation  upon  the  exercise  of  the  power  thus 
entrusted  to  this  court.  In  all  other  respects  it  is  left  to  our 
discretion  to  establish  the  rules  by  which  admission  to  this 
office  shall  be  determined.  But  this  discretion  is  not  an  arbi- 
trary one,  and  must  be  exercised  subject  to  at  least  two  limita- 
tions. One  is,  that  the  court  should  establish  such  terms  of 
admission  as  will  promote  the  proper  administration  of  justice; 
the  second,  that  it  should  not  admit  any  persons  or  class  of 
persons  who  are  not  intended  by  the  legislature  to  be  admitted, 
even  though  their  exclusion  is  not  expressly  required  by  the 
statute. 

The  substance  of  the  last  limitation  is  simply  that  this 
important  trust  reposed  in  us  should  be  exercised  in  conformity 
with  the  designs  of  the  power  creating  it.  Whether,  in  the 
existing  social  relations  between  men  and  women,  it  would 
promote  the  proper  administration  of  justice,  and  the  general 
well  being  of  society,  to  permit  women  to  engage  in  the  trial 
of  cases  in  court,  is  a  question  opening  a  wide  field  of  discus- 
sion upon  which  it  is  not  necessary  for  us  to  enter. 

It  is  sufficient  to  say  that,  in  our  opinion,  the  other  implied 
limitation  upon  our  power,  to  which  we  have  above  referred, 
must  operate  to  prevent  our  admitting  women  to  the  office  of 
attorney  at  law. 

If  we  were  to  admit  them,  we  should  be  exercising  the 
authority  conferred  upon  us  in  a  manner  which,  we  are  fully 
satisfied,  was  never  contemplated  by  the  legislature.  Upon 
this  question,  it  seems  to  us  neither  this  applicant  herself,  nor 
any  unprejudiced  and  intelligent  person,  can  entertain  the 
slightest  doubt. 

It  is  to  be  remembered  that  at  the  time  this  statute  was 
enacted,  we  had,  by  express  provision,  adopted  the  common 
law  of  England,  and,  with  three  exceptions,  the  statutes  of 
that  country  passed  prior  to  the  fourth  year  of  James  the  First, 
so  far  as  they  were  applicable  to  our  condition. 
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It  is  to  be  also  remembered  that  female  attorneys  at  law 
were  unknown  in  England,  and  a  proposition  that  a  woman 
should  enter  the  courts  of  Westminster  Hall  in  that  capacity , 
or  as  a  barrister,  would  have  created  hardly  less  astonishment 
than  one  that  she  should  ascend  the  bench  of  Bishops,  or  be 
elected  to  a  seat  in  the  House  of  Commons. 

It  is  to  be  further  remembered  that  when  our  act  was  passed, 
that  school  of  reform,  which  claims  for  women  participation  in 
the  making  and  administering  of  the  laws  had  not  then  arisen, 
or,  if  here  and  there  a  writer  had  advanced  such  theories,  they 
were  regarded  rather  as  abstract  speculations  than  as  an  actual 
basis  for  action.  That  God  designed  the  sexes  to  occupy  dif- 
ferent spheres  of  action,  and  that  it  belonged  to  men  to  make, 
apply  and  execute  the  laws,  was  regarded  as  an  almost  axiomatic 
truth. 

It  may  have  been  a  radical  error,  but  that  this  was  the 
universal  belief  certainly  admits  of  no  denial.  A  direct  par- 
ticipation in  the  affairs  of  government,  in  even  the  most 
elementary  form,  namely,  the  right  of  suffrage,  was  not  then 
claimed,  and  has  not  yet  been  conceded,  unless  recently,  in 
one  of  the  newly  settled  territories  of  the  west. 

In  view  of  these  facts,  we  are  certainly  warranted  in  saying, 
that  when  the  legislature  gave  to  this  court  the  power  of  grant- 
ing licenses  to  practice  law,  it  was  with  not  the  slightest 
expectation  that  this  privilege  would  be  extended  equally  to 
men  and  women.  Neither  has  there  been  any  legislation  since 
that  period,  which  would  justify  us  in  presuming  a  change  in 
the  legislative  intent.  Our  laws,  to-day,  in  regard  to  women, 
are  substantially  what  they  have  always  been,  except  in  the 
change  wrought  by  the  acts  of  1861  and  1869,  giving  to  mar- 
ried women  the  right  to  control  their  own  property  and  earn- 
ings. 

Whatever,  then,  may  be  our  individual  opinions  as  to  the 
admission  of  women  to  the  bar,  we  do  not  deem  ourselves  at 
liberty  to  exercise  our  power  in  a  mode  never  contemplated  by 
the  legislature,  and  inconsistent  with  the  usages  of  courts  of 
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the  common  law,  from  the  origin  of  the  system  to  the  present 
day. 

But  it  is  not  merely  an  immense  innovation  in  our  own 
usages,  as  a  court,  that  we  are  asked  to  make.  This  step,  if 
taken  by  us,  would  mean  that,  in  the  opinion  of  this  tribunal, 
every  civil  office  in  this  State  may  be  filled  by  women ;  that  it 
is  in  harmony  with  the  spirit  of  our  constitution  and  laws  that 
women  should  be  made  governors,  judges  and  sheriffs.  This 
we  are  not  yet  prepared  to  hold. 

In  our  opinion,  it  is  not  the  province  of  a  court  to  attempt, 
by  giving  a  new  interpretation  to  an  ancient  statute,  to  intro- 
duce so  important  a  change  in  the  legal  position  of  one-half 
the  people.  Courts  of  justice  were  not  intended  to  be  made 
the  instruments  of  pushing  forward  measures  of  popular  reform. 
If  it  be  desirable  that  those  offices  which  we  have  borrowed 
from  the  English  law,  and  which,  from  their  origin,  some 
centuries  ago,  down  to  the  present  time,  have  been  filled 
exclusively  by  men,  should  also  be  made  accessible  to  women, 
then  let  the  change  be  made,  but  let  it  be  made  by  that  depart- 
ment of  the  government  to  which  the  constitution  has  entrusted 
the  power  of  changing  the  laws. 

The  great  body  of  our  law  rests  merely  upon  ancient  usage. 
The  right  of  a  husband  in  this  State  to  the  personal  property 
of  his  wife,  before  the  act  of  1861,  rested  simply  upon  such 
usage,  yet  who  would  have  justified  this  court,  if,  prior  to  the 
passage  of  that  act,  it  had  solemnly  decided  that  it  was  unrea- 
sonable that  the  property  of  the  wife  should  vest  in  the  husband, 
and  this  usage  should  no  longer  be  recognized?  Yet  was  it 
not  as  unreasonable  that  a  woman  by  marriage  should  lose  the 
title  of  her  personal  property,  as  it  is  that  she  should  not 
receive  from  us  a  license  to  practice  law?  The  rule  in  both 
cases,  until  the  law  of  1861,  rested  upon  the  same  common  law 
usage,  and  could  have  pleaded  the  same  antiquity. 

In  the  one  case  it  was  never  pretended  that  this  court  could 
properly  overturn  the  rule,  and  we  do  not  see  how  we  could 
be  justified  should  we  disregard  it  in  the  other. 
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The  principle  can  not  be  too  strictly  and  conscientiously 
observed,  that  each  of  the  three  departments  of  the  govern- 
ment should  avoid  encroachment  upon  the  other,  and  that  it 
does  not  belong  to  the  judiciary  to  attempt  to  inaugurate  great 
social  or  political  reforms.  The  mere  fact  that  women  have 
never  been  licensed  as  attorneys  at  law  is,  in  a  tribunal  where 
immemorial  usage  is  as  much  respected  as  it  is  and  ought  to 
be  in  courts  of  justice,  a  sufficient  reason  for  declining  to  exer- 
cise our  discretion  in  their  favor,  until  the  propriety  of  their 
participating  in  the  offices  of  State  and  the  administration  of 
public  affairs  shall  have  been  recognized  by  the  law-making 
department  of  the  government, — that  department  to  which  the 
initiative  in  great  measures  of  reform  properly  belongs. 

For  us  to  attempt,  in  a  matter  of  this  importance,  to  inaugu- 
rate a  practice  at  variance  with  all  the  precedents  of  the  law 
we  are  sworn  to  administer,  would  be  an  act  of  judicial  usur- 
pation, deserving  of  the  gravest  censure.  If  we  could  disre- 
gard, in  this  matter,  the  authority  of  those  unwritten  usages 
which  make  the  great  body  of  our  law,  we  might  do  so  in  any 
other,  and  the  dearest  rights  of  person  and  property  would 
become  a  matter  of  mere  judicial  discretion. 

But  it  is  said  the  twenty-eighth  section  of  chapter  90  of  the 
revised  statutes  of  1845  provides  that,  whenever  any  person 
is  referred  to  in  the  statute  by  words  importing  the  masculine 
gender,  females,  as  well  as  males,  shall  be  deemed  to  be  inclu- 
ded. 

But  the  thirty-sixth  section  of  the  same  chapter  provides 
that  this  rule  of  construction  shall  not  apply  when  there  is 
anything  in  the  subject  or  context  repugnant  to  such  construc- 
tion.    That  is  the  case  in  the  present  instance. 

In  the  view  we  have  taken  of  this  question,  the  argument 
drawn  by  the  applicant  from  the  constitution  of  the  United 
States  has  no  pertinency. 

In  conclusion,  we  would  add  that,  while  we  are  constrained 
to  refuse  this  application,  we  respect  the  motive  which  prompts 
it,   and  we  entertain  a  profound  sympathy  with  those  efforts 
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which  are  being  so  widely  made  to  reasonably  enlarge  the  field 
for  the  exercise  of  woman's  industry  and  talent.  While  those 
theories  which  are  popularly  known  as  "  woman's  rights  "  can 
not  be  expected  to  meet  with  a  very  cordial  acceptance  among 
the  members  of  a  profession,  which,  more  than  any  other, 
inclines  its  followers,  if  not  to  stand  immovable  upon  the 
ancient  ways,  at  least  to  make  no  hot  haste  in  measures  of 
reform,  still,  all  right  minded  men  must  gladly  see  new  spheres 
of  action  opened  to  woman,  and  greater  inducements  offered 
her  to  seek  the  highest  and  widest  culture. 

There  are  some  departments  of  the  legal  profession  in  which 
she  can  appropriately  labor.  Whether,  on  the  other  hand,  to 
engage  in  the  hot  strifes  of  the  bar,  in  the  presence  of  the 
public,  and  with  momentous  verdicts  the  prizes  of  the  struggle, 
would  not  tend  to  destroy  the  deference  and  delicacy  with 
which  it  is  the  pride  of  our  ruder  sex  to  treat  her,  is  a  matter 
certainly  worthy  of  her  consideration. 

But  the  important  question  is,  what  effect  the  presence  of 
women  as  barristers  in  our  courts  would  have  upon  the  admin- 
istration of  justice,  and  the  question  can  be  satisfactorily 
answered  only  in  the  light  of  experience. 

If  the  legislature  shall  choose  to  remove  the  existing  barriers, 
and  authorize  us  to  issue  licenses  equally  to  men  and  women, 
we  shall  cheerfully  obey,  trusting  to  the  good  sense  and  sound 
judgment  of  women  themselves,  to  seek  those  departments  of 
the  practice  in  which  they  can  labor  without  reasonable  objec- 
tion. 

Application  denied. 
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ABATEMENT. 
Prior  suit  pending. 

1.  Abatement  of  suit  at  laic,  pending  suit  in  chancery  in  respect  thereof. 
An  appeal  from  a  justice  of  the  peace  to  the  circuit  court  being  dis- 
missed, the  party  appealing  filed  his  bill  in  chancery  to  reinstate  his 
appeal,  pending  which  the  opposite  party  instituted  suit  upon  the  appeal 
bond  given  on  the  appeal  from  the  justice.  The  defendant  in  the  suit 
at  law  pleaded  the  pending  suit  in  chancery  in  abatement:  Held,  the 
pendency  of*  the  bill  to  reinstate  the  appeal,  there  having  been  no 
injunction  obtained  thereon,  could  not  operate  to  abate  the  suit  upon 
the  appeal  bond.     Evans  et  al.  v.  Lingle,  455. 

Misnomer. 

2.  Idem  sonans.  A  plea  in  abatement  alleging  that  the  defendant 
was  sued  by  the  name  of  "Zemeriah"  F.  Ames,  when  liis  true  name, 
and  that  by  which  he  was  known  and  called,  was  "Ziniri"  F.  Ames,  on 
the  principle  of  idem  sonans,  can  hardly  be  sustained.  Ames  v.  Snider, 
498. 

ACCOUNT   STATED. 
In  what  manner  established. 

1.  Where  a  borrower  of  money  at  a  bank,  has  an  opportunity  and  is 
able  to  count  the  money  himself,  but  does  not,  and  accepts  the  count  of 
the  bank  officer  as  a  performance  of  the  contract  of  loan,  and  afterwards 
alleges  there  was  a  mistake  in  the  count,  it  is  not  necessary,  in  order  to 
make  the  matter  a  stated  account  between  the  parties,  that  the  accept- 
ance be  express,  but -it  ma}''  be  implied  from  circumstances.  First  Na- 
tional Bank  of  Mendota  v.  Haight,  191. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Defective  acknowledgment. 

Of  a  mortgage— effect  thereof     See  MORTGAGES,  1. 

ACTIONS. 
Of  the  form  of  action. 

1.  Whether  trespass  or  case.  Where  the  owner  of  goods  has  sold 
them  and  received  a  part  of  the  purchase  money,  and  the  sale  has  been 
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rescinded  by  the  vendee  by  reason  of  the  inability  of  the  vendor  to 
deliver  the  goods,  such  inability  being  occasioned  by  the  forcible  and 
wrongful  seizure  of  the  property  by  a  third  person,  after  the  sale  and 
while  it  was  still  in  the  possession  of  the  vendor,  it  was  held,  a  conse- 
quential injury  resulted  to  the  latter  in  the  loss  of  his  sale,  for  which 
he  could  maintain  an  action  on  the  case  against  the  wrong  doer. 
Frankenthal  et  al.  v.  Camp,  1 69. 

2.  And  as  the  goods  were  forcibly  and  wrongfully  taken  from  the 
vendor's  possession,  he  might  have  brought  trespass  and  recovered 
their  value.     Ibid.  169. 

Contractor — of  his  duty  and  liability. 

3.  In  respect  to  accidents  resulting  from  want  of  care  in  the  erection  of 
a  building.     See  CONTRACTOR,  1,  2. 

Towns — injuries  from  highways. 

4.  A  private  action  will  not  lie  against  a  town  which  is  merely  a  civil 
division  of  a  county,  for  injuries  from  defective  highways.  See  HIGH- 
WAYS, 4,  5.  , 

Municipal  corporations — highways. 

5.  Liability  of  such  corporations  for  injuries  resulting  from  defective 
highways.     See  same  title,  3. 

Action  against  an  agent. 

6.  To  recover  back  money  paid  to  him  on  account  of  his  principal.  See 
AGENCY,  4. 

To  recover  a  reward. 

7.  By  whom  maintainable.     See  REWARD,  1. 

ADMINISTRATION  OF  ESTATES. 
Distribution  to  heirs. 

1.  Within  what  time  it  may  be  ordered.  The  county  court  may 
properly  order  an  administrator  to  make  an  entire,  or  partial,  distribu- 
tion of  the  estate  of  his  intestate,  to  the  heirs,  whenever  it  shall  appear 
that  there  are  assets  to  satisfy  all  demands  against  the  estate;  and  this 
may  be  done  at  any  time,  even  within  a  year  from  the  granting  of  let- 
ters of  administration.     Reynolds,  Admr.  v.  The  People,  328. 

2.  The  claim  of  the  heirs  of  an  intestate  to  their  distributive  shares 
in  the  estate,  or  to  a  portion  thereof,  is  not  a  debt,  nor  is  the  proceed- 
ing to  compel  the  administrator  to  pay  the  same,  an  action  for  a  debt 
due,  within  the  meaning  of  the  statute  which  prohibits  the  bringing  of 
actions  against  an  executor  or  administrator,  for  any  debt  due  from  the 
testator  or  intestate,  until  the  expiration  of  one  year  after  the  taking 
out  of  letters  testamentary  or  of  administration.     Ibid.  328. 

3.  An  order  of  a  county  court,  directing  an  administrator  to  make  a 
partial  distribution  to  the  heirs,  can  not  be  regarded  as  an  order  for  the 
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support  of  the  heirs,  although  their  necessities  may  have  prompted  them 
to  ask  for  such  distribution.  Such  an  order  is  a  legitimate  exercise  of 
power,  under  the  unlimited  and  general  jurisdiction  given  that  court 
over  that  particular  class  of  subjects.  Reynolds,  Admr.  v.  The  People, 
328. 

Accounting  by  administrator. 

4.  Within  what  time  it  may  be  required*  The  county  court  may 
require  an  administrator  to  render  an  account  of  his  doings,  and  to  dis- 
close the  condition  of  the  estate,  at  any  time.  The  statute  which 
requires  executors  and  administrators  to  exhibit  accounts  of  their 
administration,  for  settlement,  "at  the  first  term  which  shall  happen 
after  the  expiration  of  one  year  after  the  date  of  the  letters,"  does  not 
exclude  the  court  from  the  exercise  of  power  to  compel  an   earlier 

exhibit.    Ibid.  328. 

Appeal  to  the  circuit  court. 

5.  Of  proceedings  thereon.  On  an  appeal  from  the  order  of  a  county 
court  directing  an  administrator  to  make  payment  of  a  portion  of  the 
dividend  to  which  one  of  the  heirs  of  the  estate  may  be  entitled,  the 
circuit  court  may  properly  make  an  order  affirming  the  order  of  the 
county  court.  The  circuit  court  is  not  required,  nor  would  it  be 
proper  for  it  to  enter  a  judgment  in  such  case,  as  is  done  on  appeals 
from  justices  of  the  peace.     Ibid.  328. 

Citation  to  administrator. 

6.  In  ichose  name  it  should  run.  The  citation  issued  by  a  county 
court,  at  the  instance  of  one  of  the  heirs  of  the  estate,  to  an  administra- 
tor, to  show  cause  why  an  order  should  not  be  made  requiring  him  to 
make  partial  distribution  to  the  heirs,  should  run  in  the  name  of  the 
people.    Ibid.  328. 

Set  off  against  a  debt  due  an  estate. 

7.  Wlten  allowable  in  equity.     See  SET  OFF,  4,  5,  6. 

AFFIDAVITS. 
Attachment  of  boats  and  vessels. 

Requisites  of  the  affidavit.     See  ATTACHMENT  OF  BOATS  AND 

VESSELS,  1. 

AGENCY. 
Parol  authority  to  sell  land. 

1.     Of  its  sufficiency.     It  is  not  doubted  that  parol  authority  to  an 
agent  is  sufficient  to  enable  him  to  bind  his  principal  by  a  contract  in 
writing  for  the  sale  of  land ;  but  such  authority  must  be  clear  and 
explicit.     Taylor  et  al.  v.  Merrill,  52. 
35 — 55th  111. 
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AGENCY.     Continued. 
Agent  must  act  within  his  authority. 

2.  If  a  party  authorizes  an  agent  to  make  a  certain  contract  for  him, 
it  does  not  follow  that  the  agent  may  make  another  and  different  con- 
tract and  yet  bind  his  principal;  and  especially  is  this  true  where  the 
party  with  whom  the  agent  contracts  knows  the  extent  of  the  agent's 
authority.     Taylor  et  al.  v.  Merrill,  52. 

Arbitration. 

3.  Power  of  agent  to  submit  to  arbitration.  An  agent  can  not  submit 
the  cause  of  his  principal  to  arbitration  without  express  authority 
from  his  principal  so  to  do.  Michigan  Central  Bailroad  Co.  v.  -Cougar, 
503. 

Recovery  op  money  back  from  agent. 

4.  Whether  an  agent  may  be  sued  by  a  party  who  has  paid  him  money 
for  his  principal,  to  recover  the  same  back.  Whatever  may  be  the  true 
rule  in  regard  to  the  liability  of  a  known  agent  to  an  action  by  a  per- 
son who  has  paid  money  to  him  on  account  of  his  principal,  but  which 
has  not  been  paid  over  to  the  latter,  to  recover  the  same  back,  where 
there  are  no  exceptionable  circumstances  connected  with  the  transac- 
tion, yet,  where  the  money  was  paid  to  the  agent  on  the  purchase  of 
land,  under  circumstances  showing  a  case  mala  fide, — as  where  it  was 
the  design  of  the  vendor  to  put  off  upon  the  purchaser  a  ver}^  defective 
title  as  and  for  a  good  one,  and  the  latter  is  entitled  to  a  return  of  his 
money,  he  will  not  be  remitted  to  his  remedy  against  the  principal, 
but  may  sue  the  agent  for  the  recovery  of  the  money  back,  although 
he  knew  at  the  time  he  paid  the  money  to  the  agent  that  the  latter 
was  acting  in  that  capacit}^.     SJiipherd  el  al.  v.  Underwood,  475. 

Whether  agent  has  paid  over  money. 

5.  To  his  principal— presumption.     See  PRESUMPTIONS,  2. 
Admissions  and  declarations  op  agent. 

6.  Whether  binding  on  the  principal.     See  EVIDENCE,  8,  9. 
Insurance  agents. 

7.  Of  their  representations — how  far  binding  on  the  company.  See 
INSURANCE,  7,  8. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 

1,  2.  3. 

ALTERATION. 
Op  a  note  partly  in  ink  and  partly  in  pencil. 

Assignee  before  maturity.     See  ASSIGNMENT,  1. 

AMENDMENTS. 
Certificate  of  publication. 

1.  Of  tax  collector's  notice.  Where  the  certificate  of  publication  of 
the  collector's  notice  of  his  intended  application  for  judgment  for  taxes 
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AMENDMENTS.    Certificate  of  publication.     Continued. 

is  deficient,  the  same  may  be  amended  by  order  of  the  court,  upon 
notice  being  given   to  the  opposite  party,  even  after  judgment,  pro- 
vided it  is  done  at  the  same  term  at  which  the.  judgment  was  rendered. 
Dunham  et  al.  v.  City  of  Chicago,  358. 
Amendment  of  final  decree  in  chancery. 

2.     Of  notice  in  respect  thereto.     See  NOTICE,  1  to  5. 

APPEALS  AND  WRITS  OF  ERROR. 
Whether  they  will  lie. 

1.  A  writ  of  error  will  not  lie,  except  to  a  final  order  of  court.  So 
if  a  bill  is  dismissed  as  to  one  or  more  parties,  the  complainant  can  not 
prosecute  a  writ  of  error  until  there  has  been  a  final  disposition  of  the 
case  as  to  all  the  other  parties.  A  cause  of  action  can  not  be  reviewed 
as  to  one  party  at  one  time,  and  as  to  another  party  at  another  time. 
Thompson  v.  Follansbee  et  al.  427. 

Appeals  to  circuit  courts. 

2.  From  a  county  court — in  reference  to  distribution  of  estates — of  the 
proceedings  on  such  appeal.  See  ADMINISTRATION  OF  ESTATES,  5. 

Error — conditions  on  allowing  appeal. 

3.  Error  can  not  be  assigned  upon  decision  of  court  below  in  prescribing 
conditions  of  appeal.     See  ERROR,  1. 

APPRENTICES. 
Of  a  void  indenture. 

1.  Rights  of  the  parties — construction  of  the  statute.  An  indenture 
of  apprenticeship,  which  is  not  in  conformity  with  the  statute  on  that 
subject,  is  void  as  to  the  minor,  but  remains  binding  upon  the  father 
of  the  minor  who  joined  with  him  in  its  execution,  and  stipulated  that 
its  conditions  should  be  performed.     Ford  v.  McVay,  119. 

Parent  and  child. 

2.  How  far  the  father  may  avail  of  the  services  of  his  child.  A  father 
who  is  entitled  to  the  services  of  his  minor  son,  and  for  whom  he  is 
obliged  to  provide,  may,  at  the  common  law,  assign  those  services  to 
another  by  contract,  for  a  consideration  to  enure  to  himself.     Ibid.  119. 

3.  So  where  an  indenture  of  apprenticeship  was  entered  into  by  a 
minor,  his  father  joining  therein,  stipulating  that  the  minor  was  to  per- 
form certain  services  for  a  specified  compensation,  the  father  also  cove- 
nanting separately  that  his  son  should  do  and  perform  what  he  had 
agreed  to  do  on  his  part,  it  was  held,  that,  pa}7ment  being  made  for  the 
services  of  the  minor  according  to  the  terms  of  the  agreement,  a 
recovery  could  not  be  again  had  for  such  services  in  the  name  of  the 
minor,  on  the  ground  the  indenture  was  void  under  the  statute,  because, 
though  void  as  to  the  minor,  it  was  binding  on  the  father,  who  was 
entitled  to  the  services.    Ibid.  119. 
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ARBITRATION  AND  AWARDS. 
Of  a  submission  not  under  the  statute. 

1.  Entering  judgment  thereon.  Held,  that  a  motion  to  enter  judg- 
ment on  an  award  made  in  pursuance  of  a  submission  not  in  accordance 
with  the  first  and  second  sections  of  the  statute  entitled  "Arbitrations 
and  Awards,"  in  that  it  was  not  under  seal  nor  attested  by  any  witness, 
and  there  was  no  order  of  court  directing  the  submission,  was  properly 
overruled.     Cook  et  al.  v.  Schroeder  et  al.  530. 

Power  op  an  agent. 

2.  To  submit  to  arbitration.     See  AGENCY,  3. 

ASSIGNMENT. 
Assignee  before  maturity. 

1.  Alteration  of  note.  If  a  person  signs  a  note  written  partly  in  ink, 
but  containing  a  material  condition  qualifying  his  liability  written  only 
in  pencil,  he  is  guilty  of  gross  carelessness,  and  if  the  writing  in  pencil 
is  erased  so  as  to  leave  no  trace  behind,  or  any  indication  of  alteration, 
an  innocent  holder,  taking  the  note  before  maturity,  for  a  valuable  con- 
sideration, will  take  it  discharged  of  any  defense  arising  from  the  erased 
portion,  or  from  the  fact  of  alteration.     Harvey  v.  Smith,  224. 

Assignment  of  a  judgment. 

2.  The  assignment  of  a  judgment  does  not  vest  the  legal  title  in  1  lie 
assignee;  that  remains  in  the  judgment  creditor,  subject  to  any  equities 
flowing  to  the  assignee  by  virtue  of  the  assignment.  HossackY.  Under- 
wood, 123. 

3.  So  where  a  judgment  creditor  assigned  the  judgment  to  secure 
the  payment  of  a  sum,  less  than  the  amount  of  the  judgment,  owing  by 
him  to  another,  upon  the  discharge  of  the  debt  due  the  assignee  b}r 
procurement  of  the  judgment  debtor,  the  equities  of  such  assignee 
became  determined  by  operation  of  law,  and  he  could  not  then  transfer 
the  judgment  so  as  to  vest  in  a  third  person  any  title  or  interest  therein, 
and  thereby  defeat  the  recovery  by  the  judgment  creditor  of  the  residue 
of  the  judgment  remaining  after  the  debt  for  which  it  was  assigned  was 
discharged.    Ibid.  123. 

ATTACHMENT  OF  BOATS  AND  VESSELS. 
Underact  of  1857. 

1.  Requisites  of  the  affidavit.  In  a  proceeding  by  attachment  against 
a  boat,  under  the  act  of  1857,  for  supplies  alleged  to  have  been  fur- 
nished the  same,  the  affidavit,  in  attempting  to  set  forth  the  cause  of 
action,  alleged  that  at  the  time  of  filing  the  same  the  boat  was  engaged 
in  navigating  the  waters  within  this  State,  and  that  the  supplies  were 
furnished  nine  months  previously,  but  failed  to  allege  that  the  boat  was 
engaged  in  navigating  those  waters  at  the  time  the  supplies  were  fur- 
nished :    Held,  the  affidavit  was  insufficient,  as  it  did  not  show  on  its 
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ATTACHMENT  OF  BOATS  AND  VESSELS. 
Under  act  op  1857.     Continued. 
face  a  case  within  the  act,  and  that  is  essential  to  give  the  court  juris- 
diction.    Canal  Boat" Col.  Mulligan1''  v.  Buck,  425. 

ATTOKNEY  AT  LAW. 
Of  the  admission  of  women. 

1.  The  ruling  in  the  case  of  Carpenter  et  al.  v.  Mitchell,  50  111.  470, 
that  the  act  of  1861,  securing  to  married  women  the  enjoyment  of 
their  separate  property,  gave  to  them  no  power  to  contract,  except  as 
to  matters  incident  to,  and  growing  out  of,  their  right  to  hold  and 
enjoy  their  separate  property,  is  adhered  to.    In  re  Bradicell,  535. 

2.  So,  even  under  the  modifications  of  the  rules  of  the  common  law 
on  that  subject,  made  by  the  act  of  1861,  a  married  woman  would  be 
bound  neither  by  her  express  contracts,  nor  by  these  implied  contracts 
which  it  is  the  policy  of  the  law  to  create  between  attorney  and  client, 
and,  therefore,  if  for  no  other  reason,  a  married  woman  could  not  be 
granted  a  license  to  practice  as  an  attorney  at  law  in  this  State.  Ibid.  535. 

3.  But  apart,  from  the  disability  arising  from  coverture,  no  woman, 
married  or  single,  can  be  admitted,  under  the  laws  of  this  State,  to 
practice  as  an  attorney  at  law.     Ibid.  535. 

Attorney  and  client. 

4.  When  tlie  relation  ceases — in  the  matter  of  collecting  a  debt.  It  has 
been  held  that  an  attorney's  duty  does  not  cease  upon  the  recovery  of 
a  judgment  on  a  claim  put  in  his  hands  for  collection,  but  that  it  con- 
tinues until  the  expiration  of  the  time  of  redemption  from  the  sale, 
where  land  has  been  sold  towards  the  satisfaction  of  the  judgment. 
Zeigler  v.  Hughes,  288. 

5.  So  where  an  attorney  was  employed  to  foreclose  a  mortgage,  and 
to  do  all  acts  necessary  to  be  done,  in  and  out  of  court,  for  the  sale  of  the 
mortgaged  property,  and  was  to  receive  out  of  the  proceeds  of  such  sale 
a  certain  portion  thereof  for  his  services,  it  was  held,  a  judgment  of 
foreclosure  having  been  obtained,  and  a  sale  had,  the  premises  being 
bid  oft'  in  the  name  of  the  creditor,  and  a  purchase  by  the  attorney  from 
him  within  a  year  after  the  sale,  the  relation  of  attorney  and  client  con- 
tinued to  exist,  so  as  to  subject  the  former  to  the  rule  which  regulates 

the  dealings  between  them.     Ibid.  288. 

6.  In  such  a  case  it  appeared  the  attorney  purchased  the  property 
from  his  client,  during  the  time  that  relation  existed  between  them  in 
respect  to  the  same,  at  a  price  much  below  its  value,  the  client  having 
no  knowledge  of  the  value  except  from  representations  of  his  attorney, 
in  making  which  the  latter  failed  to  exercise  that  degree  of  good  faith 
demanded  by  the  confidential  relation  he  held.  So  upon  bill  filed  by 
the  client  it  was  held,  the  attorney  should  be  regarded  as  holding  the 
proceeds  of  the  property,  which  he  had  sold,  as  a  trustee  for  his  client, 
and  should  account  therefor  accordingly.    Ibid.  288. 
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ATTORNEY  AT  LAW.    Attorney  and  client.     Continued. 

7.  Of  the  good  faith  required  of  the  attorney,  in  dealing  with  his  client — 
burden  of  proof.  In  order  to  sustain  a  purchase  of  property  by  an  attor- 
ney from  his  client  during  the  existence  of  that  relation  in  respect  to 
the  subject  matter  of  the  contract,  where  the  transaction  is  afterwards 
questioned  by  the  client  the  burden  rests  upon  the  attorney  of  estab- 
lishing its  perfect  fairness,  adequacy  and  equity.     Zeigler  v.  Hughes,  288. 

8.  Where  the  attorney  negotiates  with  his  client  through  a  third  person. 
An  attorney  will  not  be  relieved  from  the  obligations  imposed  upon 
him  by  reason  of  his  confidential  relation,  in  dealing  with  his  client  in 
reference  to  property  involved  in  that  relation,  merely  from  the  fact 
that  the  negotiation  between  them  is  carried  on  through  a  third  person, 
the  latter  being  interested  at  the  time  with  the  attorney  in  the  transac- 
tion.   Ibid.  288. 

Liability  for  neglect  op  duty. 

9.  Delay  in  prosecuting  a  claim.  A  judgment,  which  had  been  recov- 
ered in  the  circuit  court  of  Cook  county,  in  this  State,  was  placed  in 
the  hands  of  an  attorney  at  law  in  that  county,  residing  and  doing  busi- 
ness in  the  city  of  Chicago,  to  collect  from  the  estate  of  the  judgment 
debtor,  the  county  court  of  Cook  county  having  jurisdiction  thereof. 
The  claim  came  to  the  hands  of  the  attorney  after  the  term  appointed 
by  the  administrator  for  the  presentation  and  adjustment  of  claims 
against  the  estate,  but  about  eighteen  months  prior  to  the  expiration 
of  two  years  from  the  granting  of  letters.  Notice  was  immediately 
given,  and  the  claim  was  presented  to  the  county  court,  but  its  consid- 
eration postponed  in  order  that  an  explanation  might  be  made  of  a 
receipt  which  the  attorney  of  the  estate  stated  he  had  seen  for  a  part 
of  the  claim.  Several  ineffectual  attempts  were  afterwards  made  to 
bring  the  claim  to  a  hearing.  Finally,  the  county  court  dismissed  the 
claim  from  the  docket  about  eight  days  before  the  expiration  of  two 
years  after  the  granting  of  letters,  for  want  of  prosecution,  and  because 
the  claimant,  who  was  a  non-resident,  had  failed  to  give  security  for 
costs,  and  soon  after  ordered  the  administrator  to  make  payment  pro 
rata  of  claims  already  allowed,  which  exhausted  the  entire  assets  of 
the  estate.  The  claim  received  very  little  personal  attention  from  the 
attorney,  he  having  left  it  almost  entirely  in  charge  of  his  clerk.  It  was 
not  pretended  there  was  any  defense  to  the  judgment,  except  to  a  small 
part  of  it  included  in  the  receipt :  Held}  the  attorney  was  liable  for  the 
injury  resulting  from  his  neglect  to  procure  an  allowance  of  the  claim  in 
proper  time  to  participate  in  the  distribution  of  the  assets  of  the  estate. 
Stevens  v.  Walker  &  Dexter,  151. 

10.  An  attorney  at  law  who  assumes  to  exercise  the  duties  of  his 
office  in  behalf  of  another  for  hire  and  reward,  must  be  held  to  employ 
in  his  undertaking  a  reasonable  degree  of  care  and  skill,  and  if  injury 
results  to  the  client  for  the  want  of  such  a  degree  of  reasonable  care 
and  skill,  he  must  respond  in  damages  to  the  extent  of  the  injury  sus- 
tained.   Ibid.  151. 


INDEX.  551 


ATTORNEY  AT  LAW.     Continued. 
In  the  matter  of  a  compromise. 

Authority  of  attorney  to  withdraw  a  proposition  therefor.  See  COM- 
PROMISE, 2. 

ATTORNEY'S  FEE. 
Recoverable  on  foreclosure. 

By  scire  facias.    See  MORTGAGES,  8. 

AVERMENTS. 
In  a  bill  to  foreclose  a  mortgage. 

As  to  execution  of  the  mortgage  by  a  married  woman.    See  same  title,  2. 

BAILMENT. 
What  constitutes  a  sale. 

As  distinguished  from  a  bailment.     See  SALES,  1,  2. 
Larceny  by  a  bailee. 

What  constitutes.    See  CRIMINAL  LAW,  1. 

BILLS    OF   EXCEPTIONS.     See  EXCEPTIONS    A*ND    BILLS    OF 
EXCEPTIONS,  3,  4,  5. 

BILL  OF  DISCOVERY. 
Answer  thereto. 

Of  its  weight  as  evidence.    See  EVIDENCE,  7. 

BILL  FOR  FORECLOSURE. 
Of  its  sufficiency. 

In  respect  to  tlie  execution  of  the  mortgage  by  a  married  woman.  See 
MORTGAGES,  2,  3,  4. 

BURDEN  OF  PROOF.     See  EVIDENCE,  15  to  18. 

CARRIERS 

Carriers  of  passengers — railroads. 

1.  Power  of  railroad  companies  to  make  rules  respecting  passengers — 
and  luerein  of  excluding  persons  on  account  of  color.  See  RAILROADS, 
10  to  13. 

2.  Relative  duties  towards  passengers  and  strangers.  While  a  higher 
degree  of  care  and  diligence  is  required  of  common  carriers  towards  pas- 
sengers than  towards  strangers,  it  is  not  true  that  they  owe  no  duty  to 
the  latter.     Illinois  Central  Railroad  Co.  v.  Phillips,  194. 

3.  In  case  of  passengers,  the  utmost  care  and  skill  are  required  on 
the  part  of  the  carrier ;  but  in  respect  to  strangers,  only  such  diligence 
as  would  be  exercised  by  prudent,  skillful  and  discreet  men,  having  a 
due  regard  to  the  rights  and  demands  of  the  public,  and  a  proper  desire 
to  protect  life  and  property.     Ibid.  194. 
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4.  One  not  sustaining  the  relation  of  trust  and  confidence  which 
exists  between  carrier  and  passenger,  can  not  recover,  if,  by  the  exer- 
cise of  care  and  prudence,  he  might  have  avoided  the  injury.  Illinois 
Central  Railroad  Co.  v.  P  hillips,  1 94. 

Delivery  op  freight  beyond  their  own  lines. 

5.  Duty  of  railroads  in  that  regard.     See  RAILROADS,  1  to  8. 

Carrying  grain  in  bulk. 

6.  Duty  of  railroads.     Same  title,  9. 

Express  companies. 

7.  Of  their  duties  and  liabilities.  See  EXPRESS  COMPANIES, 
1,  2,  3. 

CASE. 
Action  on  the  case. 

■  When  it  will  lie — where  the  owner  of  personal  property  is  prevented  from 
consummating  a  sale  by  its  wrongful  seizure.    See  ACTIONS,  1,  2. 

CHANCERY. 
Pleading  in  chancery. 

1.  Bill  to  foreclose — of  its  sufficiency  in  respect  to  execution  of  mortgage 
by  a  married  woman.     See  MORTGAGES,  2,  3,  4. 

Bill  of  review. 

2.  And  bill  to  impeach  a  decree  for  fraud.  A  bill  of  review  may 
be  brought  upon  the  discovery  of  new  matter,  but  it  must  be  material 
and  relevant,  and  such  as,  if  known,  would  probably  have  produced 
a  different  termination  from  that  reached  in  the  former  decree  sought  to 
be  impeached.  It  must  generally  be  new  matter,  to  prove  what  was 
before  in  issue — not  to  make  a  new  case,  but  to  establish  the  old  one. 
Boyden,  Exr.  et  al.  v.  Reed,  458. 

3.  But  the  general  rule  is,  that  evidence  which  tends  simply  to 
impeach  testimony  given  in  the  former  case  will  not  be  regarded  as 
sufficient  to  sustain  a  bill  of  review.    Ibid.  458. 

4.  And  the  matter  must  not  onty  be  new,  but  it  must  be  such  that 
the  party,  by  the  use  of  reasonable  diligence,  could  not  have  known  of 
before  the  former  hearing,  so  as  to  have  produced  it  at  that  time.  Ibid. 
458. 

5.  If  a  decree  has  been  obtained  by  fraud,  it  may  be  impeached  by 
original  bill,  and  where  a  decree  has  been  so  obtained,  the  court  will 
restore  the  parties  to  their  former  rights,  whatever  they  may  be.  Ibid. 
458.      ■ 

6.  But  it  is  not  enough  to  allege  and  prove,  that  false  testimony  was, 
in  fact,  heard  at  the  time  the  former  decree  was  pronounced.    If  the 
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ground  of  the  relief  sought  be,  that  the  decree  was  obtained  by  means 
of  false  testimony  procured  to  be  given  by  the  party  in  whose  favor 
the  decree  was  rendered,  it  must  appear,  in  addition  to  the  fact  that 
false  testimony  was  heard,  that  its  absence  would,  in  all  probability, 
have  produced  a  different  result.     Boyden,  Exr.  et  al.  v.  Meed,  458. 

7.  It  seems  to  be  no  objection  to  a  bill,  that  it  partakes  of  the  nature 
both  of  a  bill  of  review,  on  the  ground  of  new  matter  discovered  after 
the  former  decree,  and  a  bill  of  review  in  the  nature  of  an  original  bill, 
to  impeach  a  decree  on  the  ground  of  fraud.    Ibid.  458. 

Setting  aside  a  judgment  at  law. 

8.  Negligence  of  a  party  or  of  his  attorney.  A  court  of  equity  will 
take  jurisdiction  to  set  aside  a  judgment  at  law,  when  the  facts  clearly 
show  it  to  be  against  conscience  to  execute  the  judgment,  and  of 
which  the  injured  party  could  not  have  availed  in  a  court  of  law,  or 
of  which  he  might  have  availed  at  law,  but  was  prevented  by  fraud  or 
accident,  unmixed  with  any  fault  or  negligence  in  himself  or  his  agents. 
Ames  v.  Snider,  498. 

9.  A  judgment  by  default  being  rendered  against  a  defendant  in  a 
suit  at  law,  and  damages  assessed,  he  sought  the  aid  of  a  court  of  chan- 
cery to  enjoin  the  judgment,  on  the  allegation  that  on  the  inquest  of 
damages  the  plaintiff  was  the  only  witness,  and  by  his  false  and  per- 
jured testimony  the  verdict  was  found,  when  nothing  was  clue,  and 
alleging  that  a  plea  in  abatement  for  a  misnomer  of  the  defendant  had 
been  prepared  and  sworn  to,  but,  by  neglect  of  his  attorney,  was  not 
filed,  by  reason  whereof  the  default  was  taken :  Held,  the  inattention 
of  counsel  in  neglecting  to  file  the  plea  was  no  cause  for  the  inter- 
ference of  a  court  of  equity  to  enjoin  a  judgment  obtained  under  such 
circumstances.    Ibid.  498. 

10.  Moreover,  the  defendant  himself  was  guilty  of  such  neglect  as 
to  deprive  him  of  any  ground  of  relief,  because  he  had  notice,  after  the 
default,  that  an  inquest  of  damages  would  be  had,  and  did  not  attend,  to 
testify  himself,  as  he  might  have  done,  or  to  cross  examine  the  plain- 
tiff and  to  ask  instructions  to  the  jury.  As  a  general  principle,  a  court 
of  equity  will  not  relieve  against  the  neglect  of  the  party  in  a  suit  at 
law,  who  has  not  made  a  proper  defense,  if  he,  knowingly,  had  a  day 
in  court.     Ibid.  498. 

11.  And  it  is  not  enough  that  a  party  asking  the  aid  of  a  court  of 
chancery  to  set  aside  a  judgment,  shall  show  that  it  is  unjust,  but  he 
must  show,  if  he  could  have  had  a  fair  trial  at  law,  he  would  have  had 
a  verdict.     Ibid.  498 

12.  So  where  the  party  seeking  relief  alleged  that  the  verdict  was 
obtained  by  means  of  the  false  testimony  of  the  other  party,  but  failed 
to  show  that  he  had  witnesses,  other  than  himself,  by  whom  to  prove 
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the   testimony  against  him  was  false,  it  would  be  of  no  avail  to  set 
aside  the  judgment  merely  to  let  in  the  parties  to  testify  against  each 
other  on  another  trial.     Ames  v.  Snider,  498. 
Specific  performance. 

13.  Parol  promise  by  a  parent  to  convey  land  to  his  child.  Where  the 
owner  of  land  made  a  parol  promise  to  his  child  to  convey  the  same 
to  him,  and  in  consequence  of  such  promise  the  latter  went  into  pos- 
session and  made  valuable  improvements  thereon,  it  was  held  the  pro- 
mise rested  upon  a  valuable  consideration,  and  the  promisee,  upon 
proper  bill  filed,  would  be  entitled  to  a  specific  performance.  There 
seems  to  be  no  important  distinction  between  such  a  promise  and  a  sale. 
Kurtz  et  al.  v.  Hibner  et  al.  514. 

14.  Laches.  A  purchaser  of  a  contract  for  the  conveyance  of  land, 
paid  cash  in  hand,  $100,  and  gave  his  note  for  the  residue  of  the  pur- 
chase price,  $362.56,  payable  within  ninety  days,  time  being  made  of 
the  essence  of  the  contract.  The  money  wTas  not  paid,  and  after  a  delay 
of  thirteen  years,  during  eleven  years  of  which  the  vendee  gave  no 
attention  to  the  property,  he  sought  to  enforce  a  specific  performance. 
The  relief  was  refused  on  the  ground  of  laches,  independently  of  the 
fact  that  the  contract  had  become  forfeited  by  its  own  terms,  and  the 
rights  of  third  persons  had  intervened.     Fitch  v.  Boyd  et  al.  307. 

15.  All  contracts  for  the  sale  of  lands,  where  time  is  not  of  the 
essence  thereof,  must  be  performed  or  rescinded  within  a  reasonable 
time,  and  if  there  has  been  any  unreasonable  delay  that  can  not  be 
explained  consistently  with  good  faith,  equity  will  always  hesitate  to 
enforce  a  specific  performance.     Taylor  et  al.  v.  Merrill,  52. 

16.  So  where  a  party  claiming  to  have  purchased  a  tract  of  land, 
sought  to  compel  a  conveyance  thereof,  it  appeared  the  alleged  contract 
was  made  April  14,  1868,  and  by  its  terms  a  large  part  of  the  purchase 
money  was  to  be  paid  at  that  time.  When  the  vendor,  in  the  latter 
part  of  that  month,  tendered  a  deed  and  demanded  payment,  the  pur- 
chaser insisted  upon  conditions  not  embraced  in  the  contract,  and 
declined  to  pay  unless  they  were  complied  with,  and  made  no  tender 
of  the  money  until  the  seventh  of  July  following:  Held,  there  was  no 
reasonable  excuse  for  the  delay  in  tendering  performance  on  the  part 
of  the  purchaser,  and  before  equity  would  assist  him  he  must  himself 
have  been  diligent  in  his  efforts  to  comply  with  the  contract  on  his 
part.     Ibid.  52. 

17.  Of  the  good  faith  required.  If  there  be  any  unfairness  or  repre- 
hensible means  used  in  obtaining  the  making  of  a  contract,  equity  will 
never  enforce  a  specific  performance.    Ibid.  52. 

Cross  bill. 

18.  Wliether  necessary — awarding  writ  of  possession  in  suit  for  parti- 
tion.   Upon  bill  in  chancery  for  partition,  brought  by  a  part  of  several 
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heirs  against  their  co-heirs,  to  which  a  party  in  possession  claiming  as 
lessee  of  a  portion  of  the  premises,  was  also  made  a  defendant,  it  is 
proper,  upon  the  lease  being  decreed  to  be  void,  and  the  portion  of 
the  premises  so  claimed  under  the  lease  assigned  to  some  of  the  heirs 
who  were  defendants  in  the  bill,  to  award  to  the  latter  writs  of  pos- 
session against  their  co-defendant  claiming  under  the  void  lease,  with- 
out a  cross  bill  being  filed  for  that  purpose.  Kern  et  al.  v.  Zink  et  al. 
449. 
Decree  dismissing  bill. 

19.  Whether  conclusive.  A  decree  rendered  on  the  hearing  of  a  suit 
in  chancery,  simply  dismissing  the  bill,  is  conclusive,  and  will  bar  the 
parties  from  re-opening  the  questions  litigated  in  that  suit,  in  another 
case;  but  if  the  bill  is  dismissed  "  upon  the  ground  that  a  court  of  law 
is  the  proper  forum  in  which  to  try  the  matters  in  controversy  in  the 
suit,"  then  the  decree  will  operate  only  as  a  dismissal  of  the  bill  with- 
out prejudice.    Swift  et  al.  v.  Allen,  303. 

Homestead. 

20.  Remedy  in  chancery  in  behalf  of  the  wife  in  respect  to  the  homestead 
in  the  life  time  of  the  husband.     See  HOMESTEAD,  4. 

Setting  aside  sale  under  trust  deed. 

21.  For  want  of  notice  to  the  debtor — bad  faith,  and  inadequacy  of 
price.    See  SALES,  5. 

Amendment  of  final  decree. 

22.  Of  notice  in  respect  thereto.    See  NOTICE,  1  to  5. 

CITATION. 
Citation  to  an  administrator. 

Should  run  in  tlie  name  of  the  people.    See  ADMINISTRATION  OF 

ESTATES,  6. 

CITIZENS. 
Foreign  corporations. 

Are  not  citizens.    See  CORPORATIONS,  7. 

"C.  O.  D." 
Meaning  thereof.     See  EXPRESS  COMPANIES,  6. 

COMPROMISE. 
Effect  of  a  proposition  to  compromise. 

1.  Upon  the  rights  of  the  party  making  it.  A  mere  proposition  made 
by  a  party  to  take  a  certain  sum,  by  way  of  compromise  or  in  settle- 
ment of  his  claim  against  another,  is  in  no  way  binding  unless  accepted 
by  the  latter ;  nor  will  the  fact  that  a  party  has  so  offered  to  settle  his 
claim,  operate  to  his  prejudice  in  case  he  afterwards  resorts  to  his  action 
to  recover  the  same.     City  of  Peru  v.  French,  317. 
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Withdrawal  thereof. 

2.  Authority  of  attorney.  The  defendant  in  an  action  brought  in 
the  name  of  Laura  A.  French,  offered  in  evidence  a  paper  addressed  to 
the  defendant,  purporting  to  withdraw  a  proposition  to  accept  a  certain 
sum  for  damages  suffered  by  the  party  signing  it,  by  reason  of  the  neg- 
ligence of  the  defendant,  and  signed  "Augusta  L.  French,"  by  a  third 
person,  "her  attorney" :  Held,  aside  from  the  view  that  if  the  plaintiff 
made  such  a  proposition,  it  was  not  binding  upon  her  unless  accepted, 
the  paper  did  not  purport  to  be  signed  in  the  true  name  of  the  plain- 
tiff, nor  did  it  appear  the  attorney  had  authority  to  send  such  a  paper 
to  the  defendant,  and  it  was,  therefore,  not  error  to  reject  it.  City  of 
Peru  v.  French,  317. 

CONFLICT  OF  LAWS. 

Conviction  for  crime  in  another  state. 

Whether  a  bar  to  a  prosecution  for  the  same  offense  in  this  State.  See 
CRIMINAL  LAW,  3  to  6. 

CONSIDERATION. 

Subscription  to  stock. 

1.  Consideration  of  note  given  therefor.  A  party  who  was  an  original 
subscriber  to  the  capital  stock  of  an  insurance  company,  and  gave  his 
note  therefor,  afterwards  transferred  his  stock  to  a  third  person,  the 
note  of  the  latter,  to  the  company,  being  substituted  for  that  of  the 
former.  Subsequently  the  stock  was  transferred  back  to  the  original 
owner,  he,  in  turn,  substituting  his  own  note  for  that  given  to  the  com- 
pany on  the  first  transfer.  In  an  action  by  the  company  upon  such  last 
mentioned  note,  it  was  held,  the  maker  thereof  could  be  regarded  in  no 
other  light  than  as  an  original  subscriber,  the  transfers  of  the  stock 
being  merely  colorable,  and  he  could  not  allege  a  want  of  consideration 
of  the  note  by  reason  of  the  insolvency  of  the  company  at  the  time  he 
gave  the  note  sued  upon.  Ramsey  v.  Peoria  Marine  &  Fire  Insurance 
Co.  311. 

Breach  of  warranty. 

2.  Application  of  the  damages  arising  therefrom,  to  one  of  a  series  of 
notes.  Where  several  notes  were  given  upon  the  purchase  of  personal 
property,  in  respect  to  which  there  was  a  warranty,  and  all  the  notes 
have  been  paid  except  one,  if  there  be  a  breach  of  the  warranty,  the 
damages  arising  therefrom,  being  equal  in  amount  to  the  note  remain- 
ing unpaid,  may  be  applied  to  the  full  extinguishment  thereof,  and 
will  not  be  regarded  as  applicable  only  to  the  whole  series  of  notes,  to 
be  deducted  from  each  in  the  proportion  its  amount  should  bear  to  the 
entire  consideration  of  the  purchase.     Hutt  v.  Bruckman  et  al.  441. 
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CONSTITUTIONAL  LAW. 
Taxation — rule  op  uniformity. 

1.  Omission  to  assess  property.     See  TAXES,  1. 
Taxation  by  corporate  authorities. 

2.  Of  the  power  to  impose  a  debt  or  levy  a  tax  upon  a  municipal  corpo- 
ration without  its  consent.     See  TAXES,  10,  11. 

Foreign  corporations. 

3.  Power  of  the  States  to  prescribe  the  conditions  upon  ichich  they  may 
do  business  within  their  borders.     See  CORPORATIONS,  7,  8. 

Citizens — corporations. 

4.  Corporations  are  not  citizens.     Same  title,  7. 
Imprisonment  of  children  without  crime. 

5.  Care  and  custody  of  children — relative  rights  of  the  parent  and  the 
State.     See  REFORM  SCHOOL  OF  CHICAGO,  1,  2,  3. 

CONTRACTS. 
Implied  contracts. 

1.  An  implied  contract  can  not  arise  where  there  is  a  subsisting 
express  contract  covering  the  entire  subject  matter.  Ford  v.  McVay, 
119. 

Sale  of  land. 

2.  Whether  binding.  A,  being  the  owner  of  a  lot  of  ground  in  Chi- 
cago, offered  to  sell  the  same  for  $400.  B  accepted  the  offer,  and  as  A 
was  owing  B  more  than  that  sum,  it  was  agreed  the  purchase  money 
should  be  allowed  on  the  account.  No  memorandum  of  any  kind  was 
made  in  writing.  No  receipt  was  taken  for  the  $400.  Nor  was  any 
credit  given  on  the  account,  and  no  time  was  fixed  for  completing  the 
contract,  and  nothing  further  was  done  or  said  in  regard  to  it:  Held, 
there  was  nothing]  in  such  a  contract  which  was  legally  binding  on 
either  party,  or  which  could  be  enforced  in  law  or  equity.  Oaddis  v. 
Leeson  et  al.  83. 

Rescission  of  contracts. 

3.  Placing  parties  in  statu  quo.  Where  a  party  entered  into  a  con- 
tract of  purchase  of  a  tract  of  land,  and  made  a  deposit  of  money  with 
the  vendor  in  respect  thereto,  the  money  to  be  refunded  in  case  of  a 
valid  objection  to  the  title,  it  is  not  essential  to  the  right  of  the  purcha- 
ser to  rescind  the  contract  and  recover  the  money  back,  upon  finding 
the  title  to  be  defective,  that  he  should  return  to  the  vendor  an  abstract 
of  the  title  furnished  him  by  the  latter;  the  abstract  was  no  part  of  the 
subject  of  the  sale.     Shipherd  et  al.  v.  Underwood,  475. 

4.  Demand  of  return  of  money — tender.  Nor  in  such  case,  is  it  nec- 
essary, in  order  that  the  purchaser  may  rescind  the  contract  and  recover 
back  the  money  paid,  that  he  should  demand  the  return  of  the  money 
by  the  vendor,  or  offer  to  pay  to  the  latter  the  Tesidue  of  the  purchase 
price  remaining  unpaid.    Ibid.  475. 
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CONTRACTS.     Continued. 
Sale — bailment. 

5.  What  constitutes  a  sale  as  distinguished  from  a  bailment  See 
SALES,  1,  2. 

Usage. 

6.  How  far  a  contract  controlled  thereby.     See  USAGE,  1,  2. 
Parol  authority  to  sell  land. 

7.  Of  its  sufficiency.    See  AGENCY,  1. 
Contracts  by  private  corporations. 

8.  Whether  enforcible,  when  not  within  their  proper  powers  to  make 
them.     See  CORPORATIONS,  12  to  17. 

Contracts  by  municipal  corporations. 

9.  Of  the  rule  in  that  regard.     Same  title,  18. 
Contracts  of  foreign  corporations. 

10.  When  declared  to  be  unlawful,  are  void.     Same  title,  9,  10,  11. 
Of  a  receipt  as  a  contract. 

11.  Wlien  given  by  an  express  company  for  goods  received  for  trans- 
portation.    See  EXPRESS  COMPANIES,  8. 

Omission  of  stamps  upon  contracts. 

12.  Will  not  affect  their  validity.     See  STAMP  ACT,  1. 
Forfeiture  of  contracts.    See  FORFEITURE,  1,  2,  3. 

CONTRACTOR. 
Of  his  duty  and  liability. 

1.  Accidents  from  negligence  or  want  of  skill.  A  contractor  in  the 
erection  of  a  building  is  bound  to  protect  his  work  in  all  reasonable 
modes  so  as  to  preserve  it  from  accident.  He  undertakes  for  the  erec- 
tion and  completion  of  the  building,  or  if  only  some  of  its  parts,  in  a 
skillful  and  workmanlike  manner,  and  to  deliver  it  to  the  owner  thus 
completed.  To  do  so  he  must  exercise  skill,  judgment  and  vigilance, 
and  if,  from  a  want  of  skill,  or  from  carelessness,  it  falls  or  becomes 
injured,  or  is  delayed  in  its  completion  beyond  the  time  agreed  upon, 
he  is  liable  to  respond  in  damages,  though  he  is  not  required  to  guard 
against  unusual  and  extraordinary  tempests  and  inevitable  accidents 
produced  by  the  uncontrollable  action  of  nature.  His  undertaking 
embraces  all  but  the  acts  of  God  or  the  public  enemy.  Schwartz  v. 
Daegling,  342. 

2.  Where  a  contractor  engaged  to  do  the  brick  work  upon  a  build- 
ing under  the  plan  and  direction  of  an  architect,  and  before  the  walls 
were  completed  they  were  blown  down  in  a  storm,  the  arcliitect  hav- 
ing previously  directed  the  mason  to  more  securely  brace  them,  which 
he  neglected  to  do,  it  was  held,  if  the  direction  was  feasible,  and  if  com- 
plied with  would  have  saved  the  building,  the  contractor  would  be 
liable  for  the  injury.    But  if  the  injury  was  produced  by  an  inevitable 
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accident,  over  which  he  had  no  control,  and  would  not  have  been 
prevented  by  reasonable  efforts  to  further  brace  the  walls,  then  he 
would  not  be  liable.     Schwartz  v.  Daegling,  342. 

"CORPORATE  AUTHORITIES." 
Who  are  such. 

For  the  purpose  of  creating  a  debt  against  a  city.     See  TAXES,  12. 

CORPORATIONS. 
Of  their  corporate  existence. 

1.  When  it  must  be  proven.  In  an  action  by  a  private  corporation 
upon  a  promissory  note  given  upon  a  subscription  to  the  capital  stock 
of  the  company,  it  is  held,  that  under  a  plea  of  nul  tiel  corporation,  it 
devolved  upon  the  plaintiff  to  prove  its  corporate  character,  by  the  pro- 
duction of  its  charter,  and  proof  of  user  under  it.  Ramsey  v.  Peoria 
Marine  &  Fire  Insurance  Co.  311. 

2.  Proof  of  user.  In  such  case,  the  charter  being  produced,  and  the 
note  in  suit,  the  latter  would  establish  user  under  the  charter.  Ibid. 
311. 

3.  Who  may  question  the  fact  as  to  its  organization.  A  party  who 
has  contracted  with  a  corporation  de  facto,  is  never  permitted  to  allege 
any  defect  in  its  organization  as  affecting  its  capacity  to  contract  or  sue ; 
but  all  such  objections,  if  valid,  are  only  available  on  behalf  of  the 
sovereign  power  of  the  State.     Ibid.  311. 

4.  So  in  an  action  in  the  name  of  an  insurance  company,  suing  as  a 
corporation,  upon  a  promissory  note  executed  to  the  companj'-  upon  a 
subscription  to  its  capital  stock,  it  appeared  the  defendant  was  one  of 
the  original  subscribers  to  such  capital  stock,  and  as  such,  had  been 
elected  and  served  as  one  of  the  directors  of  the  company :  Held,  these 
facts  precluded  him  from  making  the  objection,  that  the  plaintiff  had 
failed  to  prove  a  legal  organization.     Ibid.  311. 

Right  to  sue  after  dissolution. 

5.  Construction  of  act  of  1869.  Under  the  first  section  of  the  act  of 
March  24,  1869,  extending  the  time  for  closing  up  the  affairs  of  corpo- 
rations, where  a  corporation  has  been  dissolved  by  a  decree  of  court 
and  a  receiver  appointed,  a  suit  may  be  instituted  and  judgment  recov- 
ered by  the  receiver,  in  the  name  of  the  corporation,  after  such  disso- 
lution, upon  debts  due  to  the  corporation.  For  such  purpose  the  cor- 
porate capacit}^  of  the  corporation  is,  by  that  act,  continued  for  a  period 
of  two  years  after  such  dissolution.     Ibid.  311. 

6.  The  fourth  section  of  the  act,  excluding  from  its  operation  any 
corporation  the  affairs  of  which  are  being  wound  up  by  order  of  any 
court,  or  when  a  receiver  has  been  appointed,  applies  only  to  cases 
pending  at  the  time  of  the  passage  of  the  act,  not  to  cases  which  might 
thereafter  arise.    Ibid.  311. 
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CORPORATIONS.     Continued. 

FOREIGN   CORPORATIONS. 

7.  Power  of  the  States  to  prescribe  conditions.  It  is  competent  for 
the  several  States  of  the  Union  to  prescribe  the  conditions  upon  which 
an  insurance  company,  or  other  corporation,  created  in  another  State, 
may  transact  business  within  their  borders.  Corporations  are  not 
citizens  of  the  State  in  which  they  were  created,  within  the  meaning 
of  the  federal  constitution,  so  as  to  exempt  them  from  the  operation 
of  such  conditions.  Cincinnati  Mutual  Health  Assurance  Co.  v.  Rosen- 
thal, 85. 

8.  Nor  is  this  power  of  the  States  to  impose  conditions  upon  foreign 
corporations,  at  all  affected  by  the  permission  given  in  their  charters 
to  do  business  in  other  States  than  that  of  their  creation.  The 
boundary  of  each  State  is  the  territorial  limit  of  its  legislative  power. 
Ibid.  85. 

Contracts  of  foreign  corporations. 

9.  When  declared  to  be  unlawful,  are  void.  Under  the  act  of  1855,  it 
is  unlawful  for  any  insurance  company  incorporated  in  another  State, 
to  transact  any  business  of  insurance  in  this  State,  without  first  pro- 
curing a  certificate  of  authority  from  the  auditor  of  State,  such  certifi- 
cate to  be  based  upon  a  statement  to  be  made  by  the  company,  the 
character  of  which  is  prescribed  in  the  act.     Ibid.  85. 

10.  So  where  an  insurance  companj^,  incorporated  in  another  State, 
undertook  to  transact  business  of  insurance  in  this  State,  without 
having  complied  with  the  conditions  of  the  act  of  1855,  receiving  from 
a  party  assured  his  promissory  note  for  stock  in  the  company  and  for 
premium,  the  contract  being  unlawful  under  the  statute,  the  note  was 
held  to  be  absolutely  void  in  the  hands  of  the  company,  and  this,  not- 
withstanding the  statute  imposed  a  penalty  upon  the.  company  for  doing 
business  in  this  State  in  violation  of  its  provisions.     Ibid.  85. 

11.  Quosre,  whether  the  holder  of  a  policy  of  insurance,  issued  in 
this  State  by  a  foreign  corporation  which  had  not  complied  with  the 
conditions  of  the  act  of  1855,  would  have  his  remedy  against  the  com- 
pany in  case  of  loss.     Ibid.  85. 

Private  corporations — of  their  contracts. 

12.  Whether  enforcible,  when  not  within  their  proper  powers  to  make 
them.  While  it  is  true,  that  so  long  as  the  terms  of  a  contract  remain 
unexecuted  on  both  sides,  a  private  corporation  is  not  estopped  to  say 
in  its  defense  that  it  had  not  the  power  to  make  the  contract  sought  to 
be  enforced  against  it,  for  the  reason,  that  if  thus  estopped,  its  powers 
might  be  indefinitely  enlarged;  yet  such  a  corporation  can  not,  under 
cover  of  this  principle,  evade  the  payment  of  borrowed  money,  on  the 
ground  that,  although  it  had  power  to  borrow  money,  it  expended 
the  money  borrowed  in  prosecuting  a  business  which  it  was  not 
authorized  to  prosecute,  even  though  the  lender  of  the  money  knew 
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CORPORATIONS. 
Private  corporations — of  their  contracts.     Continued. 
that  the  corporation  was  transacting  a  business  beyond  its  chartered 
powers,  and  that  his  money  would  be  used  in  such  business,  provided 
the  business  itself  was  free  from  any  intrinsic  immorality  or  illegality. 
Bradley  v.  Ballard,  413. 

13.  While  a  contract  remains  executory,  not  only  is  it  true  the  pow- 
ers of  the  corporation  can  not  be  extended  beyond  its  proper  limits  for 
the  purpose  of  enforcing  the  contract,  but  on  the  application  of  a  stock- 
holder or  of  any  other  person  authorized  to  make  the  application,  a 
court  of  chancery  would  interfere  and  forbid  the  execution  of  a  contract 
ultra  vires.    Ibid.  413. 

14.  So,  too,  if  a  contract  ultra  vires  is  made  between  the  corporation 
and  another  person,  and  while  it  is  yet  wholly  unexecuted,  the  corpo- 
ration recedes,  the  other  contracting  party  would,  probably,  have  no 
claim  for  damages.     Ibid.  413. 

15.  But  if  such  other  party  proceeds  in  the  performance  of  the  con- 
tract, expending  his  money  and  his  labor  in  the  production  of  values 
which  the  corporation  appropriates,  the  corporation  can  never  be 
excused  from  payment  on  the  plea  that  the  contract  was  beyond  its 
power.     Ibid.  413. 

16.  While  courts  are  inclined  to  maintain  with  vigor  the  limitations 
of  corporate  action,  whenever  it  is  a  question  of  restraining  the  corpo- 
ration in  advance,  from  passing  beyond  the  boundaries  of  its  charter, 
they  are  equally  inclined,  on  the  other  hand,  to  enforce  against  private 
corporations,  contracts,  though  ultra  vires,  of  which  they  have  received 
the  benefit.     Ibid.  413. 

17.  And  if  such  corporations,  to  increase  their  profits,  embark  in 
enterprises  not  authorized  by  their  charter,  still,  as  to  third  persons, 
and  when  necessary  for  the  advancement  of  justice,  the  stockholders 
will  be  presumed  to  have  assented,  since  it  is  in  their  power  to  restrain 
their  officers  when  they  transgress  the  limits  of  their  chartered  authority. 
Ibid.  413. 

Municipal  corporations. 

18.  Of  their  contracts — when  beyond  t7ie  scope  of  their  powers.  Muni- 
cipal corporations  stand  upon  different  ground  from  private  corpora- 
tions, in  respect  to  the  binding  effect  of  contracts,  when  not  within 
their  proper  powers  to  make  them.  The  former  are  not  organized  for 
gain,  but  for  the  purpose  of  government,  and  debts  illegal!}'  contracted 
by  their  officers  can  not  be  made  binding  upon  the  tax  payers,  from 
the  presumed  assent  of  the  latter.     Ibid.  413. 

19.  Of  the  power  to  create  a  debt  or  levy  a  tax  against  a  municipal 
corporation  loithout  its  consent.     See  TAXES,  10,  11. 

20.  Ead  St.  Louis — power  to  appoint  a  city  marshal,  under  charter  of 
1869.     See  EAST  ST.LOUIS,  CITY  OF,  1. 

36— 55th  III. 
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CORPORATIONS.    Municipal  corporations.     Continued. 

21.  And  to  create  and  pay  a  police  force,  notwithstanding  the  act  of  1867 
on  that  subject.     See  EAST  ST.  LOUIS,  CITY  OF,  2. 

22.  Legality  of  the  police  organization  in  the  city  of  East  St.  Louis, 
under  act  of  1867.     Same  title,  3. 

23.  Liability  of  cities  for  injuries  resulting  from  defective  highways. 
See  HIGHWAYS,  3. 

24.  Liability  of  towns,  which  are  the  mere  civil  divisions  of  counties,  to 
private  actions  for  injuries  resulting  from  defective  highways.  Same  title, 
4,  5. 

CRIMINAL  LAW. 
Larceny  by  a  bailee. 

1.  What  constitutes.  To  constitute  the  crime  of  larceny,  a  felonious 
intent  is  an  indispensable  ingredient.  And  under  the  statute  making 
the  conversion  of  goods  and  chattels  by  a  bailee  of  them  larceny,  in  the 
same  manner  as  if  the  original  taking  had  been  felonious,  the  crime  is 
not  made  to  consist  in  the  mere  conversion  of  the  property  to  his  own 
use  by  the  bailee,  but  in  such  conversion  with  an  intent  to  steal  the 
same.     Phelps  et  al  v.  The  People,  334. 

2.  Upon  the  trial  of  a  party  charged  with  the  larceny  of  a  lot  of 
cattle,  which,  before  and  at  the  time  of  the  commission  of  the  alleged 
crime,  were  in  the  defendant's  custody,  an  instruction  which  made  the 
guilt  or  innocence  of  the  defendant,  in  case  the  jury  found  that  he 
had  converted  the  cattle  to  his  own  use,  depend  upon  whether  he  was 
at  the  time  a  part  owner  of  the  cattle,  was  held  to  be  erroneous,  for, 
although  he  might  not  have  been  a  part  owner,  yet  if  he  drove  away 
and  converted  the  cattle  to  his  own  use,  under  an  honest  belief  that  he 
was  such  part  owner,  the  crime  of  larceny  could  no  more  be  imputed 
to  him  than  if  he  had  actually  owned  the  cattle  in  part.     Ibid.  334. 

Former  conviction. 

3.  Whether  a  bar — of  being  twice  put  in  jeopardy  for  the  same  offense. 
While  it  is  true,  that  a  person  shall  not  be  subject,  for  the  same  offense, 
to  be  twice  put  in  jeopardy,  yet  a  conviction  and  punishment  in  another 
State  for  a  crime  against  our  own  laws,  can  not,  in  any  legal  sense,  con- 
stitute that  jeopardy.     Phillips  v.  The  People,  429. 

4.  So  where  a  party  was  indicted  in  this  State,  in  a  county  bor- 
dering on  the  Mississippi  river,  for  an  offense  committed  upon  a  boat 
attached  to  the  east  bank  of  the  river,  and  within  the  jurisdiction  of 
this  State,  and  was  afterwards  indicted  in  the  State  of  Iowa,  on  the 
opposite  side  of  the  river,  for  an  offense  of  the  same  character,  alleged 
to  have  been  committed  within  the  jurisdiction  of  the  latter  State,  and 
was  convicted  upon  proof  of  the  same  offense  charged  in  the  indictment 
found  in  this  State :  Held,  the  offense  for  which  the  conviction  was 
had  in  the  State  of  Iowa,  could  not  be  regarded  as  the  same,  in  law, 
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CRIMINAL  LAW.     Former  conviction.     Continued. 

as  that  for  which  the  party  had  been  indicted  in  Illinois,  and  that  con- 
viction was  no  bar  to  the  prosecution  here.     Phillips  v.  The  People,  429. 

5.  In  attempting  to  set  up  the  former  conviction  in  the  State  of 
Iowa,  there  was  no  foundation  laid  in  the  evidence  for  the  application 
of  the  principle  applicable  to  courts  of  concurrent  jurisdiction,  nor  was 
the  defense  placed  upon  that  ground.     Ibid.  429. 


Territorial  extent  of  criminal  laws. 

6.  As  a  general  principle,  the  laws  of  a  country,  and  especially  its 
criminal  laws,  do  not  extend  beyond  its  territorial  limits,  which,  in  this 
case,  was  the  middle  of  the  Mississippi  river.     Ibid.  429. 

Verdict  upon  special  plea. 

7.  Of  former  conviction.  Where  a  party  had  pleaded  not  guilty  to 
an  indictment  for  an  assault  with  intent  to  murder,  and  under  which  he 
could  have  been  convicted  of  the  lesser  offense,  an  assault  with  intent 
to  do  a  bodily  injury,  an  application  for  leave  to  withdraw  his  plea 
of  not  guilty  for  the  purpose  of  filing  a  special  plea  of  former  conviction 
in  another  jurisdiction  for  the  same  offense,  was  regarded  of  a  most 
dangerous  character  to  the  accused,  because,  if  he  had  failed  in  his 
special  plea,  the  jury  would  have  been  compelled  to  find  him  guilty  of 
the  higher  offense  charged  in  the  indictment.     Ibid.  429. 

8.  If  such  a  plea  were  a  proper  one,  it  would  be  in  the  nature  of  a 
plea  puis  darrein  continuance  in  civil  cases,  and  the  legal  effect  of  it 
might  be,  if  the  defense  arose  after  the  plea  of  not  guilty  was  entered, 
a  waiver  of  the  latter  plea.     Ibid.  429. 

WITHDRAWING:  PLEA  OF  NOT  GUILTY. 

9.  And  filing  special  plea— how  far  discretionary.  An  application 
for  leave  to  withdraw  a  plea  of  not  guilty  in  such  case,  and  to  file 
the  special  plea,  is  so  far  addressed  to  the  sound  discretion  of  the  court, 
that  nothing  short  of  a  clear  abuse  of  it  can  be  assigned  as  error. 
Ibid.  429. 

CROSSBILL.     See  CHANCERY,  18. 

DAMAGES. 
Excessive  damages.    See  NEW  TRIALS,  3,  4,  5. 
Measure  of  damages.    See  MEASURE  OF  DAMAGES. 

DEBTOR  AND  CREDITOR. 
When  the  relation  exists. 

1.  In  respect  to  covenants  for  title.  The  relation  of  debtor  and  cred* 
itor  does  not  exist  between  a  grantor  and  grantee,  in  respect  to  cove- 
nants for  title  contained  in  the  deed,  until  there  has  been  a  breach  of 
such  covenants.    Bridgford  et  al.  v.  Riddell  et  al.  261. 
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DECREE. 
Decree  dismissing  bill. 

Whether  conclusive.     See  CHANCERY,  19. 

DEED. 

HOW  PAR  CONCLUSIVE  UPON  GRANTOR. 

As  to  the  extent  of  interest  conveyed.  See  VENDOR  AND  PUR- 
CHASER, 1. 

DELIVERY. 

Delivery  op  possession. 

On  a  sale  of  chattels.    See  SALES,  4. 

DEMURRER. 
Judgment  on  demurrer. 

1.  In  proceedings  by  quo  warranto.  In  a  proceeding  by  information 
in  the  nature  of  a  quo  warranto,  on  a  demurrer  to  the  return  thereto 
being  overruled,  no  leave  being  asked  to  traverse  the  return  or  to 
amend  the  information,  it  is  proper  to  render  final  judgment  for  the 
defendant.     The  People  ex  rel.  Wider  et  al.  v.  Canty,  33. 

DESCENTS. 
Equitable  title  to  land. 

1.  Where  there  is  a  contract  for  the  purchase  of  land,  it  descends,  in 
equity,  to  the  heirs  of  the  vendee.     Smith  v.  Smith  et  al.  204. 

DISCRETIONARY. 
What  matters  are  discretionary. 

1.  Withdraicing  plea  of  not  guilty  in  a  criminal  case,  and  fling  special 
plea — how  far  discretionary.     See  CRIMINAL  LAW,  9. 

2.  Of  reference  of  causes  to  any  particular  master  in  cliancery.  See 
MANDAMUS,  4. 

DOWER. 
Dower — on  foreclosure. 

1.  In  a  suit  to  foreclose  several  mortgages,  in  some  of  which  the 
wife  of  the  mortgagor  had  not  relinquished  her  right  of  dower,  it  is 
erroneous  so  to  decree  that  her  right  to  redeem  from  the  mortgage  in 
which  she  had  made  such  relinquishment  shall  depend  upon  her  making 
payment  of  all  the  debts  secured  by  the  several  mortgages.  In  such 
case  a  separate  account  should  be  taken  as  to  her,  and  the  decree  so 
framed  as  to  require  the  payment  on  her  behalf,  of  only  the  amount 
due  upon  the  mortgage  in  which  her  right  of  dower  was  relinquished. 
Sheldon  et  al.  v.  Patterson,  507. 

Renunciation  op  will  by  the  widow. 

2.  Of  her  right  in  respect  to  dower.    See  WILLS,  4  to  7. 
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EAST  ST.LOUIS,  CITY  OF. 
Power  to  appoint  a  city  marshal. 

1.  The  city  council  of  the  city  of  East  St.  Louis  have  power,  under 
the  city  charter  of  1869,  to  appoint  a  marshal  for  the  city,  who,  as  the 
executive  officer  of  the  city  court,  is  authorized  to  execute  all  process 
issuing  therefrom.  This  power  in  the  city  council  exists  independently 
of  any  question  relating  to  the  constitutionality  of  the  act  of  1867  pro- 
viding for  the  organization  of  a  police  force  in  that  city  without  the 
intervention  of  the  corporate  authorities,  because,  even  if  the  two  acts 
are  in  conflict  in  that  regard  the  act  of  1869,  being  the  later  expression 
of  the  legislative  will,  must  prevail.  The  People  ex  rel.  Wider  el  al.  v. 
Canty,  33. 

Op  a  police  force  therein. 

2.  Of  its  power  to  create  and  pay  a  police  force — effect  of  the  act  of  1867. 
Under  the  charter  of  1869  of  the  city  of  East  St.  Louis,  the  city  has  the 
power  to  appoint  a  marshal  and  his  deputies,  who  may  exercise  police 
authority  in  the  city  and  receive  compensation  from  the  city  for  such 
service,  and  this,  notwithstanding  the  act  of  1867  providing  for  the 
organization  of  a  police  force  in  that  city  without  the  intervention  of 
the  corporate  authorities  thereof.  The  latter  act  was  not  designed  to 
deprive  the  city  of  the  power  given  in  its  charter  to  maintain  a  police 
force,  unless  the  provisions  of  the  act  should  become  efficient  for  that 
purpose.     Wider  et  al.  v.  City  of  Bast  St.  Louis,  133. 

3.  Legality  of  the  police  organization  under  act  of  1867.  The  police 
force  organized  in  the  city  of  East  St.  Louis  by  the  police  commission- 
ers appointed  under  the  act  of  1867,  no  doubt  have  a  legal  right  to  act 
in  the  capacity  of  policemen,  if  they  choose  to  do  so  gratuitously,  unless 
discharged  or  disbanded  by  the  commissioners!  To  this  extent  the  law 
may  be  upheld.    Ibid.  133. 

ERROR. 
Assignment  of  error. 

1.  Order  of  court  below  prescribing  conditions  of  appeal.  The  decision 
of  an  inferior  court  prescribing,  after  judgment,  the  conditions  on 
which  an  appeal  will  be  allowed  to  this  court,  is  not  such  a  ruling  as 
can,  by  itself,  be  reviewed  upon  error,  because  it  is  not  such  an  order 
as  is  capable  of  either  a  reversal  or  affirmance.  Dunham  et  al.  v.  City 
of  Chicago,  357. 

EVIDENCE. 
Parol  evidence. 

1.  To  correct  a  mistalce  in  a  will.  The  law  requires  that  all  wills  of 
lands  shall  be  in  writing,  and  extrinsic  evidence  is  never  admissible 
to  alter,  detract  from,  or  add  to,  the  terms  of  a  will.  Kurtz  et  al.  v. 
Hibner  et  al.  514. 
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EVIDENCE.    Parol  evidence.     Continued. 

2.  So  where  the  testator  devised  a  "  tract  of  land  situate  in  the  town 
of  Joliet,  Will  county,  Illinois,  and  described  as  follows :  the  west  half 
of  the  south-west  quarter,  section  thirty-two,  township  thirty  five,  range 
ten,  containing  eighty  acres,  more  or  less,"  and  "  all  that  part  or  par- 
cel of  land  described  as  the  south  half  of  the  east  half  of  the  south 
quarter,  section  thirty -one,  in  township  thirty-live,  range  ten,  contain- 
ing forty  acres,  more  or  less,"  it  was  held,  that  parol  evidence  was  not 
admissible  for  the  purpose  of  showing  the  testator  intended  to  devise 
land  situate  in  different  sections  from  those  mentioned  in  the  will,  and 
that  the  draughtsman  of  the  will,  by  mistake,  inserted  the  wrong  num- 
bers.    Kurtz  et  al.  v.  Hibner  et  al.  514. 

3.  In  such  case,  the  words  of  description  being  unambiguous,  and 
the  thing  devised  certain  and  specific,  no  extrinsic  evidence  was 
required  to  identify  the  thing  intended,  nor  admissible  to  show  that 
a  different  thing  was  intended.     Ibid.  514. 

4.  To  vary  the  terms  of  a  bill  of  sale.  A  bill  of  sale  of  a  lot  of  grain 
executed  to  a  purchaser  by  a  warehouseman,  can  not  be  added  to, 
varied  or  enlarged  by  parol  evidence.    Lonergan  v.  Stewart,  45. 

Relevancy. 

5.  .When  determinable.  When  evidence  is  offered  which,  at  the  time, 
does  not  appear  to  have  any  relation  to  the  case,  and  the  offer  to  intro- 
duce it  is  unaccompanied  by  a  statement  that  its  relevancy  will  appear 
in  the  progress  of  the  trial,  it  may  properly  be  rejected,  and  its  exclu- 
sion under  such  circumstances  will  not  become  erroneous  because  it 
may  afterwards  become  relevant  in  the  further  development  of  the  case ; 
in  such  event  the  rejected  evidence  should  be  offered  again,  when, 
if  excluded,  an  exception  would  lie.     Ibid.  45. 

6.  Whether  relevant.  Where  the  owner  of  grain  deposited  the  same 
in  a  warehouse,  taking  an  ordinary  warehouse  receipt  therefor,  the 
facts  showing  the  transaction  was  a  sale  of  the  grain  to  the  warehouse- 
man, in  an  action  of  trover  by  the  depositor  against  a  purchaser  from 
the  warehouseman,  to  recover  the  value  of  the  grain,  such  warehouse 
receipt  is  not  admissible  in  evidence  in  behalf  of  the  plaintiff.    Ibid.  45. 

Answer  to  a  bill  of  discovert. 

7.  Of  its  weight  as  evidence.  The  answer  of  a  party  in  a  suit  at  law, 
to  a  bill  of  discovery,  is  entitled  to  no  higher  consideration  than  the 
answers  of  a  witness  on  the  stand,  and  its  statements  may  be  contro- 
verted in  the  same  way.     Williams  v.  Jayne  et  al.  Admrs.  181. 

Admissions  and  declarations  of  an  agent. 

8.  The  admissions  and  declarations  of  an  agent  or  servant  do  not,  ill 
general,  bind  the  principal.  To  be  admissible  in  evidence,  they  must 
enter  into  and  form  a  part  of  the  res  gestce, — must  be  in  the  nature  of 
original,  and  not  hearsay,  evidence.  They  must  be  made  not  only 
during  the  continuance  of  the  agency,  but  in  regard  to  a  transaction 
depending  at  the  time.    Michigan  Central  Railroad  Co.  v.  Cougar^  503. 
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9.  In  an  action  against  a  railroad  company  for  the  killing  of  the 
plaintiff's  cattle  by  an  engine  of  the  defendants,  it  was  held,  that  the 
declarations  of  the  engineer  in  charge  of  the  engine,  made  subsequent 
to  the  happening  of  the  accident,  at  a  place  distant  therefrom,  and  at  a 
time  when  the  engineer  was  not  transacting  or  doing  anjr  business  of  the 
company  in  relation  thereto,  were  inadmissible  as  evidence  to  bind  the 
company.     Michigan  Central  Railroad  Co.  v.  Cougar,  503. 

Positive  and  negative  testimony. 

10.  Of  their  relative  weight.  In  an  action  against  a  railroad  company 
to  recover  for  injuries  alleged  to  have  resulted  from  negligence  on  the 
part  of  the  servants  of  the  company  in  respect  to  ringing  the  bell  on 
the  engine,  positive  evidence  as  to  that  fact  is  entitled  to  more  weight 
than  negative  evidence  in  relation  to  it.  Chicago,  Burlington  &  Quincy 
Railroad  Co.  v.  Stumps,  367. 

Production  of  public  records. 

11.  Public  records,  in  the  custody  of  public  officers  acting  under 
statutory  duties,  do  not  come  within  the  principle  of  the  rule  in  regard 
to  the  production  of  paper  evidence  in  the  possession  or  under  the  con- 
trol of  the  opposite  party.     Dunham  et  al.  v.  City  of  Chicago,  357. 

12.  Though,  the  courts  have  the  power  to  compel  the  custodian  of 
records  and  public  documents  to  produce  them  in  court  for  inspection, 
and  to  be  used  as  evidence  when  material  and  necessary.  And  when- 
ever it  is  clearly  made  to  appear  in  a  proper  manner,  that  their  produc- 
tion is  necessary  and  material  for  the  support  of  either  a  cause  of  action 
or  defense,  or  the  promotion  of  public  justice,  the  power  should  be 
exercised.    Ibid.  357. 

13.  But  where  its  exercise  is  not  so  shown  to  be  necessary,  for  the 
reason  that  certified  copies  could  be  obtained  and  received  in  evidence, 
and  answer  as  well  as  the  originals,  or  when  the  proof  upon  which 
the  application  is  based  attempts  to  show  that  the  originals  have  been 
tampered  with  and  falsified,  but  fails  to  show  how  the  rights  of  the 
moving  party  are  affected  by  any  such  acts,  and  the  court  can  not  see 
from  the  facts  stated  that  his  rights  were  in  any  manner  affected 
thereby,  then,  in  either  case,  in  the  exercise  of  a  legal  discretion,  the 
court  may,  from  considerations  of  public  convenience  and  safety,  prop- 
erly refuse  to  require  their  production.     Ibid.  357. 

Promise  to  pay,  by  insurance  company. 

14.  It  is  competent,  in  an  action  upon  an  insurance  policy,  for  the 
plaintiff  to  prove  that  the  president  and  secretary  of  the  company 
promised  to  pay  the  loss.     Aurora  Fire  Insurance  Co.  v.  Eddy,  213. 

Burden  of  proof. 

15.  Negligence — explosion  of  steam  boiler.  It  was  held,  in  the  case  of 
The  Illinois  Central  Railroad  Company  v.  Phillips,  49  111.  234,  in  an 
action  against  the  company  for  injuries  alleged  to  have  been  sustained 
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by  the  plaintiff,  wliile  in  the  depot  of  the  defendants,  from  the  explo- 
sion of  the  boiler  of  one  of  defendants'  engines,  that  the  mere  fact 
that  the  boiler  exploded,  was  prima  facie  evidence  of  negligence,  and 
that  the  burden  of  disproving  the  negligence  was  thrown  upon  the 
company.  This  rule  is  adhered  to,  upon  a  review  of  the  question,  and 
is  applied  in  a  case  where  the  party  injured  did  not  hold  any  relation 
of  trust  and  confidence  towards  the  company,  such  as  exists  between 
a  passenger  and  the  carrier.  Illinois  Central  Railroad  Co.  v.  Phillips, 
194. 

1G.  Mistake  in  the  count  of  money.  Where  a  party  receiving  money 
from  a  bank,  had  an  opportunity  and  was  able  to  count  the  money  him- 
self, but  did  not,  and  received  the  count  of  the  bank  officer,  on  alleging 
that  there  was  a  mistake  in  such  count,  it  was  held,  the  burden  of  proof 
to  show  the  mistake  was  upon  the  party  so  alleging.  First  National 
Bank  of  Mendotax.  Haight,  191. 

17.  Loss  by  express  company.  Where  goods  are  delivered  to  an 
express  company  for  transportation,  the  company  become  in  the  nature 
of  insurers,  and  in  case  of  loss,  the  burden  rests  upon  them  of  showing 
some  legal  excuse  therefor.  American  Merchants  Union  Express  Co.  v. 
Schier,  140. 

18.  To  establish  the  fairness  of  a  transaction  between  attorney  and 
client.     See  ATTORNEY  AT  LAW,  7. 

Stamp  act. 

19.  Effect  of  omission  of  stamps  from  written  instruments.  See 
STAMP  ACT,  1. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  Unless  it  appears  from  the  record  that  excep- 
tion was  taken  to  the  giving  of  an  instruction  in  the  court  below,  no 
question  can  be  made  upon  it  in  this  court.  Wight  et  al.  v.  Wheeler 
et  al.  528. 

2.  Unless  the  record  shows  that  a  party  excepted  to  the  ruling  of 
the  court  below  in  admitting  testimony,  or  in  giving  instructions,  an 
assignment  of  error  in  respect  thereto,  will  not  avail.  Toledo,  Peoria 
&  Warsaw  Railway  Co.  v.  Miller,  448. 

Bills  of  exceptions. 

3.  Their  requisites.  Where  the  error  assigned  is,  that  the  verdict  is 
not  sustained  by  the  evidence,  but  the  bill  of  exceptions  in  the  case  does 
not  purport  to  embody  all  the  evidence,  this  court  will  not  regard  such 
assignment  of  error  as  properly  before  it.     Esty  et  al.  v.  Grant,  341. 

4.  When  and  when  not  necessary — confession  of  judgment.  It  has 
been  held,  that  where  a  judgment  is  entered  by  confession,  in  vacation, 
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Bills  of  exceptions.     Continued. 
and  the  proper  papers  are  filed,  they  become  a  part  of  the  record,  with- 
out being  embodied  in  a  bill  of  exceptions.     Waterman  v.  Caton,  94. 

5.  But  where  the  judgment  is  entered  in  term  time,  as  in  this  case, 
the  warrant  of  attorney,  and  the  note  upon  which  judgment  is  con- 
fessed, can  only  become  a  part  of  the  record  by  being  preserved  in  a 
bill  of  exceptions.     Ibid.  94. 

EXCESSIVE  DAMAGES.     See  NEW  TRIALS,  3,  4,  5. 

EXPRESS  COMPANIES. 
Selection  op  route. 

1.  Their  duty  and  liability  in  respect  thereto.  An  express  company 
receiving  a  package  for  transportation,  billed  and  transported  the  same, 
by  railroad,  the  usual  mode  of  transit  from  the  place  of  shipment,  to  a 
point  from  which  it  found  its  way,  by  the  usual  route  from  the  latter 
place,  to  a  station  a  few  miles  from  the  place  of  destination,  which  was 
off  the  line  of  any  railroad,  and  was  there  placed  in  a  warehouse  of 
the  company.  The  warehouse,  together  with  the  package,  was,  a  few 
weeks  afterwards,  destroyed  by  fire.  It  appeared  the  place  to  which 
the  package  was  thus  billed  was  not  the  usual  nor  the  proper  place  to 
which  to  bill  packages  designed  for  the  place  of  destination,  and  by 
reason  of  being  sent  by  an  improper  route,  the  package  reached  the 
place  where  it  was  destroyed,  which  was  not  the  usual  place  at  which  to 
receive  packages  for  the  point  to  which  the  package  in  question  was 
shipped.  No  notice  was  given  to  the  consignee  of  the  arrival  of  the 
package  at  that  place :  Held,  in  an  action  by  the  consignee  against  the 
company,  on  the  objection  by  the  latter  that  the  plaintiff  failed  to  apply 
for  and  receive  the  package  at  the  place  where  it  was  lost,  within  a 
reasonable  time,  the  company  were  liable  for  non-delivery  of  the  pack- 
age, having  billed  it  to  an  unusual  and  improper  place,  by  reason  of 
which  it  was  carried  to  the  place  where  it  was  lost,  and  they  were, 
therefore,  first  in  fault;  and  further,  had  neglected  to  give  the  con- 
signee notice  that  the  package  was  at  that  place.  American  Merchants 
Union  Express  Co.  v.  Schier,  140. 

2.  It  is  the  undertaking  of  an  express  company  receiving  a  package 
for  transportation,  in  the  absence  of  a  special  contract,  to  transport  the 
same  to  the  place  of  destination  by  the  most  usual,  the  safest,  the  most 
direct  and  expeditious  route,  and  there  deliver  it  to  the  consignee. 
Ibid.  140. 

Must  transport  to  place  op  destination. 

3.  An  express  company  received  a  packet  for  transportation,  the 
destination  of  which  was  a  place  a  few  miles  off  from  any  railroad. 
The  usual  mode  of  transit  from  the  point  of  shipment  was  by  railroad, 
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Must  transport  to  place  op  destination.  Continued. 
but  there  was  a  daily  line  of  stages  from  a  railroad  station,  to  which  the 
package  was  carried,  to  the  place  of  destination,  by  which  express 
packages  were  usually  carried  from  that  station,  and  this  package  was 
of  such  character  as  to  be  conveniently  carried  in  that  mode :  Held, 
it  was  the  duty  of  the  company  to  have  forwarded  the  package  by  the 
stage  line  to  the  place  of  destination,  there  being  no  special  contract 
relieving  them  therefrom.  American  Merchants  Union  Express  Co.  v. 
Schier,  140. 

Lien  upon  goods  for  charges. 

4.  An  express  company  have  a  lien  upon  goods  carried  by  them,  for 
their  own  charges  for  transportation  and  for  charges  advanced  by  them 
to  another  carrier.     Ibid.  140. 

5.  And  where  goods  are  delivered  to  a  person  at  a  place  off  the 
regular  line  of  carriage  of  the  company  by  railroad,  who  has  been  accus- 
tomed to  receive  express  packages  and  collect  charges  upon  them,  such 
person,  being  pro  liac  vice  the  agent  of  the  compau}^,  would  have  a  right 
to  retain  the  goods  until  the  charges  were  paid.    Ibid.  140. 

"C.  o.  D." 

6.  The  meaning  thereof.  The  letters  "  C.  O.  D."  placed  upon  a  pack- 
age shipped  by  express,  mean  the  value  or  price  of  the  package,  and 
which,  as  marked  thereon,  will  be  collected  on  delivery  and  transmitted 
to  the  consignor.  Those  letters  have  nothing  to  do  with  the  trans- 
portation charges  upon  a  package.     Ibid.  140. 

Burden  of  proof. 

7.  In  case  of  loss.  Where  goods  are  delivered  to  an  express  com- 
pany for  transportation,  the  company  become  in  the  nature  of  insurers, 
and  in  case  of  loss,  the  burden  rests  upon  them  of  showing  some  legal 
excuse  therefor.     Ibid.  140. 

Of  a  receipt  as  a  contract. 

8.  The  mere  delivery  of  a  receipt  by  an  express  company  to  a  ship- 
per of  goods  is  not  conclusive  upon  the  latter  in  reference  to  the  ques- 
tion, whether  the  conditions  set  forth  in  the  receipt  constitute  the 
contract  of  the  parties.  Whether  the  shipper  had  knowledge  of  its 
terms  and  assented  to  its  restrictions,  is  a  question  of  fact  for  the  jury 
to  determine  upon  evidence  aliunde,  and  all  the  circumstances  attending 
the  giving  of  the  receipt  are  admissible  in  evidence,  to  enable  the  jury 
to  decide  the  fact.     Ibid.  140. 

FAILURE  OF  CONSIDERATION.     See  CONSIDERATION,  2. 

FENCES. 

Of  adjacent  proprietors. 

Duty  in  regard  to  division  fences.    See  TRESPASS,  3. 
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FENCES.     Continued. 
Partition  fences. 

What  constitutes.    See  TRESPASS,  2. 

FORECLOSURE.     See  MORTGAGES. 

FOREIGN  CORPORATIONS. 
Power  of  the  states. 

To  prescribe  the  conditions  upon  which  foreign  corporations  may  do 
business  within  their  borders.     See  CORPORATIONS,  7,  8. 
Contracts  of  foreign  corporations. 

When  declared  to  be  unlawful,  are  void.     Same  title,  9,  10,  11. 

FORFEITURE. 
Forfeiture  of  contracts. 

1.  In  what  manner  accomplished.  A  party  who  held  an  equitable 
title  to  land,  under  a  contract  of  purchase,  entered  into  an  agreement 
to  assign  that  contract  to  a  third  person,  upon  the  payment  of  a  certain 
sum  of  money,  "to  be  paid  in  ninety  days,  with  interest,  otherwise  all 
his  right  to  said  article  of  agreement  shall  be  forfeited :"  Held,  the 
failure  to  pay  the  money  within  the  time  stipulated  would,  of  itself, 
work  a  forfeiture  of  such  second  contract.  But  if  anything  were  neces- 
sary to  be  done  by  the  vendor  in  the  second  contract  to  produce  a  for- 
feiture, his  subsequent  sale  of  the  premises  to  another  would  be  suffi- 
cient.   Fitch  v.  Boyd  et  id.  307. 

2.  Placing  the  vendee  in  statu  quo.  The  rule  which  requires  a  vendor 
to  surrender  negotiable  notes  given  for  the  purchase  money,  before  he 
can  declare  a  forfeiture  of  the  contract  for  want  of  prompt  payment, 
does  not  apply  in  a  case  where  such  notes  are  over  due,  and  still  in  the 
hands  of  the  vendor,  because,  in  such  case,  an  assignee  of  the  notes 
would  take  them  subject  to  the  defense  which  would  arise  to  the  maker 
by  reason  of  the  forfeiture.     Ibid.  307. 

3.  Whether  properly  declared.  Under  a  contract  for  the  purchase  of 
land,  containing  a  clause  giving  the  vendor  the  option  to  declare  a 
forfeiture  in  case  the  deferred  payments  should  not  be  promptly  met, 
and  in  case  of  a  declaration  of  forfeiture  to  retain  the  money  already 
paid,  as  liquidated  damages,  the  purchaser  went  into  possession  and 
made  improvements  on  the  premises,  but  died  before  the  first  deferred 
payment  became  due.  His  administrator  made  payments  from  time  to 
time,  until  about  three-fourths  of  the  entire  purchase  price  was  paid, 
including  the  original  cash  payment  made  by  the  purchaser,  About 
four  years  after  the  last  payment  became  due,  the  vendor  undertook 
to  declare  a  forfeiture  of  the  contract,  by  reason  of  the  non-payment 
of  the  second  instalment,  due  about  five  years  before  that  time,  he 
having,  in  the  mean  time  received  a  partial  payment,  and  given  the 
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administrator  repeated  assurances  that  he  would  not  declare  a  forfeit- 
ure to  the  detriment  of  the  parties  in  interest,  and  the  declaration  of 
forfeiture  itself  setting  forth  that  a  conveyance  made  by  him  nearly 
three  years  previously,  in  trust  for  his  wife,  was  made,  in  express 
terms,  subject  to  the  conditions  of  that  contract,  and  the  evidence  ten- 
ded to  show  the  original  purpose  of  the  declaration  of  forfeiture  was 
merely  to,  secure  to  himself  the  balance  of  the  purchase  money  remain- 
ing unpaid,  and  which  the  estate  of  the  purchaser  was  unable  to  pay. 
So^  it  was  held,  the  declaration  of  forfeiture  should  not  be  given  effect 
to  deprive  the  heir  at  law  of  the  purchaser  of  his  rights  as  such  in  the 
premises.     Smith  v.  Smith  et  al.  204. 

FORMER  CONVICTION.     See  CRIMINAL  LAW,  3,  4,  5. 

FORMER  DECISIONS. 
Towns — highways. 

1.  Towns  which  are  the  mere  civil  divisions  of  counties,  are  not 
liable  to  a  private  action  for  injuries  resulting  from  defective  highways, 
and  the  case  of  Tlie  Town  of  South  Ottawa  v.  Foster,  20  111.  296,  so  far 
as  it  holds  a  different  rule,  is  overruled.  The  doctrine  in  the  case  of 
Hedges  v.  The  County  of  Madison,  1  Gilm.  567,  declaring  that  counties 
are  not  liable  to  such  private  actions,  applies  to  towns  of  that  descrip- 
tion.    Town  of  Waltham  v.  Kemper,  346. 

FORMER  RECOVERY. 
In  what  manner  availed  of. 

1.  So  as  to  be  conclusive  in  another  suit.  Whatever  may  be  the  true 
rule  in  regard  to.  the  effect  to  be  given  to  a  judgment  rendered  in  a 
court  of  concurrent  jurisdiction,  when  given  in  evidence  in  another 
suit  in  which  the  same  question  is  involved,  and  between  the  same 
parties,  without  having  been  pleaded  as  an  estoppel  in  bar,  the  party 
having  had  an  opportunity  so  to  plead  it,  all  the  authorities  agree  that 
when  there  has  been  no  such  opportunity,  in  the  course  of  the  plead- 
ings, to  plead  the  matter  of  estoppel  in  bar,  and  it  is  offered  in  evi- 
dence, it  is  equally  conclusive  as  if  it  had  been  pleaded.  Sheldon  et  al. 
v.  Patterson,  507. 

2.  In  this  case  a  bill  was  filed  to  foreclose  a  mortgage,  to  which 
the  defendant  interposed  an  answer,  setting  up  that  the  contract  to 
secure  the  performance  of  which  the  mortgage  was  given,  was  usu- 
rious, and,  under  the  laws  of  the  State  of  Wisconsin,  where  the  contract 
was  made,  was  void.  After  the  filing  of  this  bill,  and  before  answering 
the  same,  the  mortgagor  commenced  proceedings  in  the  State  of  Wis- 
consin, in  a  court  of  competent  jurisdiction,  for  the  purpose  of  havii.g 
the  note  and  mortgage  declared  void  on  account  of  their  usurious  char- 
acter, and  a  decree  was  rendered  therein  accordingly,  after  the  issue 
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was  made  up  in  the  foreclosure  suit,  but  before  the  final  hearing 
thereof:  Held,  inasmuch  as  the  mortgagor  had  no  opportunity  to 
plead  the  former  judgment  as  an  estoppel,  in  the  suit  for  foreclosure, 
the  pleadings  being  closed  before  it  was  rendered,  but  gave  it  in 
evidence  under  the  answer  setting  up  the  usury,  it  was  equally  as  con- 
clusive as  if  it  had  been  pleaded.  Sheldon  et  al.  v.  Patterson,  507. 
Whether  a  bar. 

3.  A  party  had  taken  up  a  colt  as  an  estray,  and  after  he  had  been 
in  possession  of  the  colt  about  eight  months,  it  was  run  over  and  killed 
by  a  railroad  train,  by  reason  of  the  negligence  of  the  company.  The 
party  so  taking  up  the  estray,  in  attempting  to  comply  with  the  law 
failed  to  post  the  animal  in  the  proper  manner,  yet  he  could  recover 
against  the  railroad  company  for  the  wrongful  injury  to  the  property, 
and  such  recovery  would  be  a  bar  to  any  subsequent  action  against  the 
company,  by  the  true  owner,  for  the  same  injury.  Chicago  &  North- 
western Railway  Co.  v.  Shultz,  421. 

Set  off. 

4.  Where  a  former  recovery  has  been  had  and  an  appeal  therefrom 
is  pending,  the  claim  upon  which  the  judgment  was  recovered  may  be 
set  off  in  a  subsequent  suit.     Caddis  v.  Leeson,  522. 

Presumption. 

5.  As  to  what  is  embraced  in  a  former  judgment.  If  a  judgment  be 
recovered  in  a  former  action  for  want  of  a  plea,  etc.  it  will  be  consid- 
ered that  the  plaintiff  therein  brought  such  action,  and  recovered,  for 
all  the  causes  of  action  that  might  have  been  recovered  in  that  form  of 
action,  and  which  he  knew  of  at  the  time  of  bringing  it.     Ibid.  522. 

Homestead. 

6.  Of  a  recovery  in  ejectment  against  the  husband,  and  the  omission  of 
the  wife  to  plead — effect  thereof  on  the  homestead  right  in  the  ivife.  See 
HOMESTEAD,  2,  3. 

Dismissal  of  bill  in  chancery. 

7.  When  conclusive  and  when  not.    See  CHANCERY,  19. 

FRAUD. 
In  what  manner  availed  of. 

1  In  an  action  of  replevin  by  a  vendee  of  chattels,  against  one  who 
claims  the  property  under  an  attachment  against  the  vendor,  the  defend- 
ant may  make  proof  of  fraud  in  the  transaction  of  sale  without  that 
defense  having  been  set  up  by  the  pleadings.  Circumstances  going  to 
establish  fraucWn  such  cases  are  always  admissible  in  evidence.  Piner 
v.  Cover,  391. 
Parol  trust  respecting  lands. 

2.  What  will  constitute  such  fraud  in  respect  thereto  as  icill  take  a  case 
out  of  the  statute  of  frauds.    See  STATUTE  OF  FRAUDS,  4,  6. 
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FRAUD.     Continued. 
Delay  in  setting  up  fraud — laches.     See  LIMITATIONS,  5. 
Decree  obtained  by  fraud. 

3.     Of  a  bill  to  impeach  the  same.     See  CHANCERY,  2  to  7. 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

FRAUD  AND  CIRCUMVENTION. 
Diligence  required  on  the  part  of  the  maker. 

1.  Rights  of  an  innocent  assignee.  The  exercise  of  due  diligence 
and  attention  on  the  part  of  the  signer  of  negotiable  paper,  is  a  neces- 
sary element  in  his  defense  that  the  execution  of  the  instrument  was 
obtained  by  fraud  and  circumvention,  when  such  defense  is  set  up 
against  an  innocent  assignee  before  maturity.    Leach  v.  Nichols  et  al.  273. 

2.  So  in  an  action  by  an  assignee  before  maturity,  against  the  maker 
of  a  promissory  note,  where  the  defense  was  that  the  maker  signed 
the  note  supposing  it  contained  a  certain  condition,  which  had  been 
agreed  upon,  materially  affecting  the  character  of  the  liability  he  was 
to  assume,  being  led  so  to  suppose  by  the  fraudulent  misstatement  of 
the  fact  by  the  payee,  it  appeared  the  maker  could  read  and  write 
with  facility,  but  signed  the  note  without  reading  it  himself,  per- 
mitting himself  to  be  deceived  as  to  its  contents  by  the  false  reading 
of  the  payee,  and  there  were  no  circumstances  disclosed  as  to  the  rela- 
tion between  the  payee  and  the  maker  sufficient  to  throw  the  latter  off 
his  guard,  it  was  Jield,  there  was  evidence  sufficient  to  go  to  the  jury 
upon  the  question,  whether  the  maker  used  due  care  and  diligence  in 
executing  the  note,  so  as  to  render  his  defense  availing  against  an 
innocent  holder,  and  an  instruction  on  behalf  of  the  maker,  on  the 
subject  of  such  defense,  was  held  erroneous,  because  it  did  not  embody 
the  hypothesis  that  he  was  not  guilty  of  negligence  in  signing  the 
paper.     Ibid.  273. 

FRAUDULENT  CONVEYANCES. 
Of  a  voluntary  conveyance. 

1.  Whether  fraudulent  as  to  creditors.  It  is  competent  for  a  party  to 
create  a  separate  estate  for  his  wife  out  of  his  own  property,  if  there 
are  no  creditors  of  the  husband  at  the  time  whose  rights  will  be  affected 
thereby,  or  even  if  there  are  ci editors,  if  the  husband  retains  a  sufficient 
amount  to  satisf}'  their  claims.     Bridgford  et  al.  v.  Riddellet  al.  261. 

2.  The  mere  fact  that  such  an  arrangement  is  voluntary  on  the  part 
of  the  husband,  without  a  valuable  consideration,  will  not  authorize  a 
subsequent  creditor  to  question  it.  If,  however,  the  husband  be  insol- 
vent, or  the  conveyance  is  made  with  a  view  to  indebtedness  to  be  con- 
tracted and  with  the  intent  'to  defraud  creditors,  it  will  be  fraudulent 
and  void  as  to  them,  and  any  creditor  will  be  authorized  to  attack  it. 
Ibid.  261. 
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FRAUDULENT  CONVEYANCES. 
Of  a  voluntary  conveyance.     Continued. 

3.  What  constitutes  a  voluntary  conveyance.  Where  money  belong- 
ing to  a  married  woman  was  reduced  to  possession  by  the  husband 
prior  to  the  act  of  1861  securing  to  married  women  their  separate  prop- 
ert3r,  it  became,  under  the  common  law,  the  absolute  property  of  the 
husband,  and  a  conveyance  of  land  purchased  with  such  money,  to  the 
wife,  by  the"  procurement  of  the  husband,  even  under  an  agreement 
originally  made  between  them  that  the  wife's  money  should  be  kept 
and  regarded  as  her  separate  property,  would  nevertheless  be  deemed 
a  purely  voluntary  conveyance,  as  regards  such  creditors  of  the  hus- 
band as  would  have  the  right  to  question  the  transaction  on  that  ground. 
Bridgford  et  al.  v.  Riddell  et  al.  261. 

4.  And  in  such  case  the  rights  of  the  creditors  of  the  husband  would 
not  be  affected  by  the  fact  that  the  conve}7ance  to  the  wife  was  made 
after  the  act  of  1861  was  in  force.  The  husband  having  before  that 
time  reduced  the  separate  funds  of  the  wife  to  possession,  he  could  not, 
after  the  passage  of  the  act,  restore  the  money  so  as  to  make  it  her 
separate  estate,  if  the  rights  of  creditors  had  intervened.     Ibid.  261. 

5.  To  what  time  the  equities  of  the  voluntary  grantee  relate.  Where 
money  belonging  to  the  wife  was  reduced  to  possession  by  the  husband 
prior  to  the  act  of  1861,  so  that  it  became  his  absolute  property,  but, 
under  an  agreement  with  his  wife  that  the  money  should  be  set  apart 
for  her  separate  use,  it  was  used  in  the  purchase  of  land,  a  bond  for  the 
conveyance  of  which  was  executed  to  the  wife  :  Held,  the  equity  of  the 
wife  would  relate  back  to  the  time  such  bond  was  given,  and  would  be 
superior  to  that  of  a  creditor  of  the  husband,  whose  debt  accrued  sub- 
sequent to  that  time,  though  prior  to  the  execution  of  a  deed  to  the 
wife.     Ibid.  261. 

GRANTOR  AND  GRANTEE. 
Conclusiveness  of  a  deed  upon  grantor. 

As  to  extent  of  interest  conveyed.  See  VENDOR  AND  PURCHA- 
SER, 1. 

HIGHWAYS. 
Order  establishing  a  highway. 

1.  Its  requisites.  It  is  not  essential  to  the  validity  of  an  order  of 
commissioners  of  highways,  or  of  the  three  supervisors  who  may  act  on 
an  appeal  from  such  commissioners,  establishing  a  public  highway, 
that  the  surveyor's  plat,  which  the  law  requires  shall  accompany  his 
report  to  them  of  his  survey  of  the  route  of  the  road,  shall  appear, 
from  such  order,  to  have  been  signed  by  the  surveyor.  Tower  et  al.  v. 
Pitstickj  115. 

2.  It  is  only  necessary  to  incorporate  in  such  order  so  much  of  the 
surveyor's  report  as  is  required  to  clearly  indicate  the  courses  and 
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HIGHWAYS.     Order  establishing  a  highway.     Continued. 

distances  of  the  route  of  the  road,  and  the  land  over  which  it  will  pass. 
The  order  need  not  state  that  the  surveyor's  report  was  signed  ;  neither 
is  the  surveyor's  plat  required  to  be  incorporated  in  the  order.  That 
is  to  accompany  the  order,  and  be  filed  therewith  in  the  town  clerk's 
office.     Tower  et  al.  v.  Pit  stick,  115. 

Municipal  corporations. 

3.  Liability  for  injuries  resulting  from  defective  highways.  Incorpo- 
rated cities  are  liable,  in  this  State,  to  a  private  action  for  the  recovery 
of  damages  resulting  from  a  neglect  of  duty  on  the  part  of  the  city 
authorities  to  keep  its  streets  and  cross  walks  in  repair.*  City  of  Peru 
v.  French,  318. 

4.  Of  the  liability  of  towns  in  that  regard.  While  such  corporations 
as  villages,  towns  and  cities,  created  for  their  own  benefit,  are  held 
liable  to  private  actions  for  injuries  resulting  to  individuals  by  reason 
of  the  neglect  of  the  corporate  authorities  to  keep  their  streets,  street 
crossings  and  sidewalks  in  repair,  there  is  a  distinction  in  that  regard, 
between  that  character  of  corporations  and  towns  established  by  law 
as  civil  divisions  of  a  county,  merely;  the  latter  are  not  liable,  either 
by  the  common  law,  or  under  any  statute  in  this  State,  to  a  private 
action  for  damages  occasioned  by  the  neglect  of  the  town  authorities  to 
keep  their  public  highways  in  repair.     Town  of  Waltham  v.  Kemper \  346. 

5.  Former  decisions.  The  case  of  The  Town  of  South  Ottawa  v.  Fos- 
ter, 20  111.  296,  so  far  as  it  holds  the  latter  description  of  towns  liable  to 
such  private  actions,  is  overruled.     Ibid.  346. 

6.  In  respect  to  that  character  of  liability,  there  is  no  difference 
between  the  authorities  of  counties,  and  their  powers  and  duties  in 
regard  to  public  highways,  and  towns  established  by  law  as  civil  divis- 
ions of  counties,  merely,  and  the  doctrine  of  the  case  of  Hedges  v.  The 
County  of  Madison,  1  Gilm.  567,  declaring  that  counties  are  not  liable 
to  such  private  actions,  applies  to  towns  of  that  description.     Ibid.  346. 

HOMESTEAD. 

OF  REMEDY  BY  THE  WIPE. 

1.  Whether  the  wife  may  have  a  remedy  in  respect  thereto,  in  the  life 
time  of  her  husband.  Where  the  husband  has  abandoned  his  wife, 
leaving  her  in  possession  of  the  homestead,  but  failing  to  provide  her 
any  support,  if  she  be  wrongfully  ousted  from  the  possession  she  is 
entitled  to  a  standing  in  court,  to  maintain  a  suit  in  her  owTn  name,  for 
the  assertion  of  her  right  in  respect  to  the  homestead,  even  during  the 
life  time  of  her  husband.     Mix  et  al.  v.  King,  434. 

*See  also,  The  President  and  Trustees  of  the  town  of  Mechanicsburg  v.  Meredith,  54  111. 
84,  as  to  liability  of  incorporated  towns  for  injuries  occasioned  by  a  neglect  of  duty 
in  keeping  bridges  in  repair. 
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HOMESTEAD.     Continued. 
Effect  of  a  judgment  in  ejectment. 

2.  Omission  of  a  wife  to  plead.  Husband  and  wife  executed  a  mort- 
gage upon  premises  occupied  by  them  at  the  time  as  a  homestead,  but 
there  was  no  release  of  the  homestead  right.  Afterwards,  the  husband 
abandoned  his  wife,  leaving  her  in  possession  of  the  homestead,  but 
providing  her  no  means  of  support.  A  sale  of  the  premises  was  had, 
under  a  power  in  the  mortgage,  and  the  purchaser  thereat  subse- 
quently brought  ejectment  against  the  husband,  and  recovered  a  judg- 
ment, and  thereupon  ousted  the  wife  from  her  possession  by  force: 
Held,  the  judgment  in  ejectment,  so  far  as  the  right  of  homestead  was 
concerned,  was  a  nullity ;  and  although  a  writ  of  possession  issued  upon 
such  judgment  would  be  sufficient,  legally,  to  effect  the  purpose  of 
expelling  the  wife  from  the  premises,  yet  it  would  not  impair  or 
destroy  the  homestead  right.     Mix  et  al.  v.  King,  434. 

3.  Nor  would  the  right  of  the  wife,  in  such  case,  to  assert  her  claim 
to  the  homestead,  be  at  all  impaired  by  her  omission  to  plead  it  in  the 
ejectment  suit,  as  she  was  not  a  party  thereto.    Ibid.  434. 

4.  Remedy  of  the  wife  in  such  case.  In  such  case,  the  judgment  in 
ejectment  against  the  husband  would  be  a  bar  to  any  remedy  at  law 
in  behalf  of  the  wife,  to  recover  possession  under  her  claim  of  the 
homestead  right;  so  she  has  her  remedy  in  chancery  against  the  party 
who  ousted  her  under  the  judgment,  to  restore  her  to  the  proper  enjoy- 
ment of  that  right.     Ibid.  434. 

5.  Of  the  proper  adjustment  of  the  rights  of  the  parties.  Upon  bill  in 
chancery  filed  by  the  wife,  against  the  plaintiff  in  the  ejectment  suit, 
who  thus  expelled  her  from  the  possession  of  the  homestead,  for  the 
purpose  of  asserting  her  homestead  right,  the  proper  mode  of  adjust- 
ing the  rights  of  the  parties  was  determined  to  be,  to  take  an  account 
of  the  rents  and  profits  received  by  the  defendant,  deducting  there- 
from the  taxes  paid  by  him  and  all  necessary  repairs  put  upon  the  pre- 
mises; and  inasmuch  as  the  premises  were  worth  over  $1000,  to  make 
an  order,  in  analogy  with  the  statute,  to  set  off  the  homestead  in  kind, 
and  if  that  could  not  be  done,  that  the  premises  be  sold,  unless  the 
defendant  would  pay  to  the  complainant  $1000,  the  value  of  her  home- 
stead, and  the  balance  due  for  rents  and  profits,  and  that  the  same 
should  be  a  lien  on  the  premises.    Ibid.  434. 

IDEM  SONANS.     See  ABATEMENT,  2. 

IMPLIED  CONTRACTS.     See  CONTRACTS,  1. 

IMPRISONMENT. 
Imprisonment  without  crime. 

Care  and  custody  of  children — relative  rights  of  the  parent  and  the  State 
See  REFORM  SCHOOL  OF  CHICAGO. 
37— 55th  III. 
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INFANTS. 

Of  their  care  and  custody. 

Relative  rights  of  the  parent  and  the  State — imprisonment  without  crime. 
See  REFORM  SCHOOL  OF  CHICAGO. 

INJUNCTIONS. 
Against  whom  they  will  lie. 

1.  Even  though  the  authorities  of  a  city  may,  without  the  solicita- 
tion or  agency  of  the  proprietors  thereof,  designate  a  newspaper  in 
which  to  publish  the  official  proceedings  of  the  city,  which,  under  the 
law  on  that  subject,  is  not  entitled  to  be  thus  selected,  still,  that  does  not 
afford  any  ground  of  complaint  against  the  newspaper  or  its  proprie- 
tors, merely  because  they  may  claim  the  right,  under  that  designation, 
to  avail  themselves  of  the  benefits  to  flow  therefrom.  A  newspaper  can 
not  be  restrained  from  publishing  any  lawful  matter,  in  the  regular 
course  of  its  business,  on  the  alleged  ground  that  those  proposing  to 
furnish  such  matter  will  do  so  in  violation  of  their  public  duty  and  of 
the  rights  of  others.  German  Printing  and  Publishing  Co.  v.  Illinois 
Staats  Zeitung  Co.  127. 

2.  And  in  a  proceeding  to  restrain  the  authorities  of  the  city  from 
committing  a  breach  of  their  own  duty  in  that  regard,  the  newspaper 
alleged  to  have  been  improperly  selected  to  publish  the  official  proceed- 
ings can  not  be  involved,  there  being  no  privity  between  such  news- 
paper and  others  claiming  the  right  of  such  selection.    Ibid.  127. 

Should  not  go  beyond  the  scope  op  the  bill. 

3.  Upon  bill  riled  to  enjoin  a  certain  newspaper  in  the  city  of  Chi- 
cago from  publishing  the  official  proceedings,  ordinances,  etc.  of  said 
city,  under  a  resolution  of  the  city  council  designating  such  newspa- 
per for  that  purpose,  an  injunction  issued,  restraining  the  publication 
in  that  paper  of  such  proceedings,  ordinances,  etc.  "under  said,  or  any 
resolution  "  of  the  city  council :  Held,  it  was  error  to  make  the  injunc- 
tion perpetual,  because  it  was  not  confined  in  its  operation  to  the  par- 
ticular resolution  which  alone  was  within  the  scope  of  the  bill.  Ibid. 
127. 

When  it  will  lie. 

4.  Where  a  claim  embraced  in  a  judgment  has  been  set  off  in  a  subse- 
quent suit.    See  SET  OFF,  3. 

INSTRUCTIONS. 
Op  their  requisites. 

1.  Should  apply  to  the  case.  In  an  action  upon  a  promissory  note, 
where  the  defense  was  that  the  note  was  obtained  by  fraud  and  circum- 
vention, the  court  should  not  instruct  the  jury  as  to  the  plaintiff's 
recourse  upon  his  assignor  in  case  the  note  sued  upon  should  be  found 
invalid,  because  no  such  question  was  involved  in  the  suit.  Leach  v. 
Nichols  et  al.  273. 
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INSTRUCTIONS.     Of  their  requisites.     Continued. 

2.  Instructions  should  be  based  upon  the  evidence.  Piner  v.  Cover, 
391 ;    Weaver  v.  By  lander,  529. 

3.  Obviating  the  error  in  one  instruction  by  another.  An  error  in  one 
instruction  given  to  a  jury  may  be  cured  by  another,  if  it  can  be  inferred 
the  latter  was  understood  by  the  jury  as  explaining  and  qualifying  the 
former.    Piner  v.  Cover,  391. 

4.  Misleading.  It  is  improper  to  instruct  a  jury  that  a  party,  in 
order  to  recover,  must  prove  that  he  has  "  substantially  complied  with 
his  contract."  Such  a  form  of  instruction  is  calculated  to  mislead  a 
jury.     Aurora  Fire  Insurance  Co.  v.  Eddy,  213. 

INSURANCE. 

Keeping  "  buckets  filled  with  water.' 

1.  In  the  building  insured.  It  has  been  held,  that  under  a  stipulation 
in  a  policy,  that  the  assured  shall  keep  a  certain  number  of  "  buckets 
filled  with  water  "  in  the  building  insured,  "  ready  for  use  at  all  times, 
in  case  of  fire,"  if,  from  freezing  or  other  unavoidable  causes,  a  literal 
compliance  therewith  should  become  impossible,  the  policy  shall  not, 
for  that  reason,  become  void,  but  it  would  still  be  incumbent  on  the 
assured  to  show  that  the  requisite  number  of  buckets,  in  good  and 
serviceable  condition,  were  at  the  places  designated  in  the  policy,  ready 
for  instant  use.     Ibid.  213. 

Prohibition  of  smoking. 

2.  Under  a  clause  in  a  policy,  that  "  smoking  shall  be  strictly  prohib- 
ited in  or  about  the  buildings"  insured,  the  mere  fact  that  there  may 
have  been  smoking  therein,  but  without  the  knowledge  of  the  assured, 
and  contrary  to  his  directions,  will  not  operate  to  discharge  the  com- 
pany. It  is  enough  that  the  assured  had  prohibited  the  act,  and  used 
reasonable  precautions  to  prevent  it.    Ibid.  213. 

Change  of  title — mortgage. 

3.  It  has  been  held,  that  a  mortgage  upon  insured  premises  is  not  a 
sale,  alienation,  conveyance,  transfer  or  change  of  title,  within  the 
meaning  of  a  clause  in  a  policy  which  prohibits  a  transfer  or  change  of 
the  title  without  the  consent  of  the  insurer.    Ibid.  213. 

4.  And  this  rule  is  especially  applicable  where  the  assured  held  only 
an  equity  of  redemption  in  the  insured  premises,  the  same  being  mort- 
gaged at  the  time  the  policy  was  given,  and  he  merely  executed  another 
mortgage  to  a  different  person,  and  for  a  different  amount,  and  applied 
the  proceeds  to  the  payment  of  the  former  incumbrance,  and  to  other 
purposes.     Ibid.  213. 

Rule  of  construction — forfeiture. 

5.  Where  an  insurance  company  sought  to  avoid  the  payment  of  a 
loss,   on  the  allegation  that  there  had  been  a  change  of  title  of  the 
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premises  insured,  contrary  to  a  prohibitory  clause  in  the  policy,  it  was 
held,  the  right  to  insist  upon  the  forfeiture  of  a  policy  under  such  a 
prohibitory  clause  is  stricti  juris.  Liberal  intendments  and  enlarged 
constructions  will  not  be  indulged  in  favor  of  such  forfeitures.  The 
objection  must  be  brought  clearly  within  the  forfeiting  clause  or  it  will 
not  avail.  Aurora  Fire  Insurance  Co.  v.  Uddy,  213. 
Of  a  change  in  the  use  of  the  premises. 

6.  Where  a  building  is  being  used  as  a  "  flax  factory,"  and  is  insured 
as  such,  the  assured  may  properly  erect  therein  and  operate  machinery 
for  the  manufacture  of  rope,  that  mode  of  using  the  building  being 
embraced  in  the  term  "  flax  factory,"  and  is  not  within  a  clause  in  the 
policy  prohibiting  a  change  in  the  character  and  degree  of  the  risk. 
Ibid.  213. 

Representations  of  agents. 

7.  How  far  binding  on  the  company.  Even  if  the  use  of  the  building 
for  the  manufacture  of  rope,  when  it  had  been  insured  as  a  "  flax  fac- 
tory," could  be  regarded  as  a  violation  of  the  terms  of  a  condition 
in  the  policy  in  respect  to  increase  of  hazard,  still,  where  the  agent 
of  the  company,  who  was  authorized  to  take  risks,  in  answer  to  an 
inquiry  by  the  assured,  at  the  time  of  issuing  the  policy,  assured  him 
such  use  of  the  premises  would  not  be  in  violation  of  the  contract — that 
the  term  "  flax  factory,"  used  in  the  policy,  was  broad  enough  to  include 
the  manufacture  of  rope,  the  company  would  be  estopped  by  such 
declaration  of  their  agent.     Ibid.  213. 

8.  The  agent  in  such  case  would  be  acting  within  the  scope  of  his 
authority.  Being  authorized  to  take  risks,  an  insurance  agent  is  thereby 
empowered  to  give  a  construction  to  the  written  portions  of  a  policy 
issued  by  him,  at  least.    Ibid.  213. 

Warranty — use  of  stoves. 

9.  Of  a  warranty  as  to  the  use  of  stoves  in  the  building — whether  con- 
tinuing. An  applicant  for  insurance  upon  a  building  was  asked,  "How 
is  the  building  warmed?  If  any  stoves  and  pipes,  how  are  they 
secured  ?"  The  answer  was,  "  No  stoves  used."  This  was  held  to  be 
a  representation  only  as  to  the  use  of  stoves  in  the  building  at  that  time, 
and  not  a  continuing  one,  nor  a  warranty  that  stoves  should  not  be 
used  for  warming  purposes.    Ibid.  213. 

Promise  to  pay  a  loss. 

10.  It  is  competent,  in  an  action  on  an  insurance  policy,  for  the 
plaintiff  to  prove  that  the  president  and  secretary  of  the  company 
promised  to  pay  the  loss.    Ibid.  213. 

INTEREST. 
When  recoverable. 

1.  In  an  action  for  wrongful  injury.  In  an  action  on  the  case  to 
recover  for  an  injury  to  property,  resulting  from  the  negligence  of  the 
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defendant,  it  is  proper  to  allow  the  plaintiff  interest  from  the  time  the 
injury  was  done.     Chicago  &  Northwestern  Raihcay  Co.  v.  Shultz,  421. 
Upon  decree  of  foreclosure. 

2.  At  what  rate  allowable.  In  a  suit  to  foreclose  a  mortgage,  it  was 
stipulated  by  the  parties  defendant  that  a  decree  of  strict  foreclosure 
might  be  entered,  the  complainant  to  take  the  mortgaged  premises  in 
full  satisfaction  thereof,  but  the  decree  provided  that  the  defendant 
should,  within  six  months,  pay  the  amount  found  due,  with  interest 
thereon  at  ten  per  cent  per  annum,  and  in  default  thereof,  to  be  from 
thenceforth  foreclosed  of  all  equity  of  redemption :  Held,  inasmuch  as 
the  complainant  was  entitled  to  a  strict  foreclosure,  it  was  not  error  to 
require  a  higher  rate  of  interest  than  is  prescribed  by  the  statute,  upon 
an  extension  of  the  time  of  paj^ment.  Bissell  et  al.  v.  Marine  Company 
of  Chicago,  165. 

JUDGMENTS. 
Judgment  on  demurrer. 

1.  In  proceedings  by  quo  warranto.     See  DEMURRER,  1. 

Assignment  of  a  judgment. 

2.  Effect  thereof— rights  of  the  parties.    See  ASSIGNMENT,  2,  3. 

JURY. 

Must  settle  issues  of  fact. 

1.  If  there  is  any  evidence  before  a  jury,  tending  to  prove  an  issue 
submitted  to  them,  it  is  error  for  the  court  to  exclude  it  from  their  con- 
sideration. In  such  case  the  question  is  not  whether  the  evidence  is 
sufficient  to  prove  the  issue,  but  whether  there  is  so  much  evidence 
tending  to  prove  it,  that  it  should  not  be  excluded.  Hutt  v.  Bruckman 
et  al.  441. 

LACHES.    See  LIMITATIONS. 

LARCENY. 
Larceny  by  a  bailee. 

What  constitutes.    See  CRIMINAL  LAW,  1. 

LIENS. 
Vendor's  lien. 

1.  Whether  it  exists,  and  by  whom  it  may  be  enforced.  An  insol- 
vent judgment  debtor  conveyed  certain  land  which  he  owned,  to  a 
third  person,  in  consideration  that  the  latter  would  pay  a  certain  sum 
in  compromising  the  debts  of  the  former.  The  grantee  accordingly 
paid  the  money  to  a  person  agreed  upon,  who  undertook  to  settle  the 
debts  of  the  grantor,  but  failed  to  do  so.  At  the  time  of  making  the 
conveyance,  the  grantor  supposed  the  judgment  was  paid.    After  the 
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lien  of  the  judgment  had  expired  the  judgment  creditor  sought  to 
subject  the  land,  in  the  hands  of  the  grantee,  to  the  satisfaction  of  his 
judgment,  on  the  allegation  that  the  grantor  held  a  vendor's  lien,  by 
implication  of  law,  and  that  he,  as  such  creditor,  was  entitled  to  be 
subrogated  to  the  equities  of  the  vendor  in  respect  thereto :  Held, 
there  was  no  vendor's  lien.  The  grantor,  believing  the  judgment  was 
satisfied  at  the  time  he  executed  the  deed,  evidently  did  not  rely  upon 
his  lien,  and  it  was,  therefore,  to  be  regarded  as  waived.  Boolittle  et  al. 
v..  Jenkins  et  al.  400. 
Lien  of  an  express  company. 

2.  Upon  goods  for  charges.  An  express  company  have  a  lien  upon 
goods  carried  by  them,  for  their  own  charges  for  transportation  and 
for  charges  advanced  by  them  to  another  carrier.  American  Merchants 
Union  Express  Co.  v.  Schier,  140. 

LIMITATIONS. 
Limitation  act  op  1839. 

1.  In  whose  favor  it  may  run.  The  owner  of  a  tract  of  land  in  this 
State,  being  absent  from  the  country  for  such  length  of  time  and  under 
such  circumstances  that  the  presumption  of  his  death  arose,  a  part  of 
his  heirs  at  law  asserted  title  to  their  several  portions  in  the  land, 
against  their  co-heirs  who  had  been  in  possession  seven  years,  under 
claim  and  color  of  title  consisting  of  a  tax  deed  obtained  by  one  of 
the  heirs  in  possession,  as  purchaser  at  a  tax  sale  had  prior  to  the  time 
when  the  presumption  of  the  death  of  the  former  owner  became  com- 
plete :  Held,  the  several  elements  of  the  statutory  bar  concurring,  the 
parties  claiming  under  the  tax  deed  would  be  protected  in  their  posses- 
sion.    Webster  et  al.  v.  Webster,  325. 

2.  Application  as  to  public  and  private  rights.  Where  the  title  and 
possession  of  a  party  in  land  claimed  by  him  are  questioned  by  an  indi- 
vidual, who  claims  the  premises  as  his  own,  and  the  party  in  possession 
invokes  for  his  protection  the  act  of  1839,  the  question  can  not  arise 
whether  the  statute  would  run  against  the  public,  on  the  allegation  that 
the  premises  in  controversy  constituted  a  part  of  a  public  highway, 
because  the  right  against  which  the  statute  would  be  invoked  in  such 
case  would  be  a  mere  private  claim.     Allen  et  al.  v.  Munn  et  al.  486. 

3.  Of  the  payment  of  taxes.  While  a  defendant  can  not  claim  the 
benefit  of  the  limitation  act  of  1839,  unless  he  has  actually  paid  the 
taxes,  even  though  illegally  assessed,  because  not  within  its  spirit,  yet 
if  he  has  paid  them  for  the  time  required,  he  can  not  be  denied  its  pro- 
tection merely  on  the  ground  that  the  assessment  was  illegal, — as  that 
the  premises  were  assessed  by  a  wrong  description.    Ibid.  486. 

Lapse  op  time  aside  prom  the  statute. 

4.  Unreasonable  delay  as  a  bar  to  specific  performance.  See  CHAN- 
CERY. 


INDEX.  583 


LIMITATIONS.    Lapse  of  time  aside  from  the  statute.     Continued. 

5.  Delay  in  setting  up  fraud.  The  owner  of  a  tract  of  land  sold  and 
conveyed  the  same  in  June,  1852,  at  a  price  less  than  he  had  previously 
offered  the  same  to  his  grantee,  the  abatement  in  price  being  in  conse- 
quence of  the  alleged  false  representations  of  the  grantee  that  he  desired 
to  secure  the  land  for  the  benefit  of  certain  minor  children,  whose 
father  had  previously  owned  the  land,  and  for  whom  the  grantee  had 
become  guardian.  In  August,  1865,  the  grantor  executed  a  quit  claim 
deed  for  the  premises  to  the  wards  of  his  former  grantee :  Held,  if  the 
grantor  had  the  right,  which  these  children  could  enforce,  to  have  the 
deed  to  the  guardian  set  aside  by  reason  of  such  false  representations,  a 
delay  until  May,  1866,  a  period  of  fourteen  years,  in  asserting  such 
right,  would  bar  the  remedy.    Rogers  v.  Simmons  et  al.  77. 

Laches — in  what  manner  availed  op. 

6.  In  chancery.    See  PRACTICE,  2. 

LIVE  STOCK. 
Of  adjacent  proprietors. 

Division  fences.    See  TRESPASS,  2,  3. 

MAINTENANCE. 
Its  effect. 

1.  The  fact  that  a  third  person  has  assumed  to  defray  the  expenses 
of  a  suit,  will  not  operate  to  destroy  the  equities  of  the  party  in  whose 
name  the  relief  is  sought,  as  they  may  appear  in  the  case.  Zeigler  v. 
Hughes,  288. 

MANDAMUS. 
Whether  the  proper  remedy. 

1.  A  mandamus  should  never  be  awarded  except  the  relator  has  a 
clear  legal  right  to  have  the  thing  sought  by  it  done,  and  in  the  manner 
and  by  the  person  or  body  sought  to  be  coerced,  and  must  be  effectual 
as  a  remedy  if  enforced,  and  it  must  be  in  the  power  of  the  party,  and 
his  duty  also,  to  do  the  act  sought  to  be  done — the  writ  confers  no  new 
authority  upon  him,  and  the  duty  must  be  a  public  one,  and  must  be 
imperative  and  not  discretionary.  The  People  ex  rel.  Hempstead  el  al.  v. 
Chicago  &  Alton  Railroad  Co.  96. 

2.  Mr.  Justice  Walker  holds,  that  mandamus  is  the  proper  remedy 
to  compel  a  railroad  company,  when  it  is  their  duty  to  do  so,  to  carry 
grain  in  bulk  and  deliver  to  the  elevator  to  which  it  is  consigned. 
Ibid.  96. 

3.  Mr.  Justice  Scott  is  of  opinion  the  remedy  in  such  case  is  not 
by  mandamus,  there  being  another  complete  remedy.     Ibid.  96. 

4.  Discretionary  powers.  Whether  a  circuit  court  shall  refer  causes 
to  a  particular  master  in  chancery,  for  the  purpose  of  taking  proofs,  etc. 
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on  the  request  of  a  party,  is  discretionary  with  that  court,  and  a  per- 
formance of  the  act  can  not  be  compelled  by  mandamus.  The  People 
ex  rel.  G lease  v.  Williams  et  al.  178. 

MARRIED  WOMEN. 
Engaging  in  general  trade. 

1.  Through  the  agency  of  the  husband.  Notwithstanding  the  act  of 
1801,  if  a  married  woman  advance  her  own  separate  money  and  place 
the, same  in  the  hands  of  her  husband  for  the  purpose  of  carrying  on 
any  general  trade,  although  in  the  wife's  name,  and  the  husband  by  his 
labor  and  skill  in  that  undertaking  increase  the  funds,  the  entire  capi- 
tal embarked  in  the  enterprise,  together  with  the  increase,  will  not  con- 
stitute the  separate  estate  of  the  wife,  but  will  be  liable  for  the  debts  of 
the  husband.     Wilson  et  al.  v.  Loomis  et  al.  352. 

2.  Though  as  between  the  husband  and  wife,  if  the  rights  of  no 
creditors  intervene,  the  rule  might  be  different.     Ibid.  352. 

Op  their  separate  property  prior  to  1861. 

3.  What  constitutes.  Money  belonging  to  a  married  woman,  com- 
ing to  her  from  various  sources  other  than  her  husband,  during  the 
years  1845  to  1848,  and  reduced  to  possession  by  the  husband,  became 
his  propert}',  although  it  was  his  design  to  invest  it  for  the  use  of  his 
wife;  until  so  invested  it  belonged  to  the  husband.  Thomas  et  al.  v. 
City  of  Chicago,  403. 

4.  It  was  held,  the  mere  fact  that  the  money  came  to  the  husband  in 
right  of  the  wife,  did  not  constitute  it  her  separate  property.  So  money, 
which  came  to  her  by  distribution  from  her  mother's  estate,  was  not 
separate  property,  nor  money  received  under  a  will,  the  bequest  being 
general  to  her,  without  any  limitation  of  it  as  her  separate  estate,  or 
for  her  exclusive  use.     Ibid.  403. 

5.  In  order  to  constitute  money  coming  to  the  wife  in  such  case,  her 
separate  property,  that  character  must  have  been  imparted  to  it  b}'  the 
instrument  or  power  by  which  she  was  invested  with  her  right  to  it. 
Ibid.  403. 

6.  Of  property  held  by  the  husband  in  trust  for  the  wife.  But 
whether  money  used  by  the  husband  in  the  purchase  of  an  interest  in 
land,  belonged  to  the  wife  or  not,  such  interest  would  become  her  sepa- 
rate property,  if  the  conveyance  thereof  declared  that  the  grantee,  the 
husband,  was  to  hold  the  title  in  trust  for  her.  Except  as  against  credit- 
ors, a  husband  may  make  a  gift  to  his  wife  of  property  to  the  amount 
of  a  reasonable  provision  for  her.     Ibid.  403. 

7.  Subsequent  purchase  by  the  trustee  in  his  own  name.  But  where 
the  interest  so  purchased  in  trust  for  the  wife  was  a  mere  possessory 
right  in  the  land,  not  derived  in  any  way  from  the  owmer  of  the  fee — 
being  only  a  squatter  claim  upon  canal  lands  owned  by  the  State,  in 
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Of  their  separate  property  prior  to  1861.  Continued. 
Cook  county — and  the  husband  afterwards  purchased  the  fee  from  the 
canal  trustees,  at  public  sale,  in  his  own  name  and  with  his  own  funds, 
without  the  reservation  of  any  trust  in  respect  thereto  in  favor  of  the 
wife,  her  separate  interest  under  the  former  conveyance  would  thereby 
come  to  an  end,  and  the  entire  estate  in  the  land  become  vested  in  the 
husband,  to  the  exclusion  of  any  separate  estate  in  the  wife.  Thomas 
et  al.  v.  City  of  Chicago,  403. 

8.  The  doctrine  that  a  trustee  is  not  permitted  to  deal,  for  his  own 
benefit,  in  respect  to  the  trust  property,  does  not  apply  in  such  a  case, 
because  there  was  not  any  purchase  of  the  subject  of  the  trust,  or  any 
estate  that  ever  had  any  legal  relation  to  it.     Ibid.  403. 

Act  of  1861 — prior  creditors  of  the  husband. 

9.  Effect  of  the  act  of  1861  in  respect  to  property  which  had  previously 
vested  in  the  husband,  as  to  his  creditors.  See  FRAUDULENT  CON- 
VEYANCES, 3,  4,  5. 

MASTER  IN  CHANCERY. 
Appointed  by  Recorder's  Court  of  Chicago. 

1.  Officer  de  facto.  In  a  proceeding  to  compel  the  judges  of  the 
circuit  court  of  Cook  county  to  recognize  a  person  who  was  appointed 
master  in  chancery  by  the  recorder's  court  of  the  city  of  Chicago,  prior 
to  the  adoption  of  the  new  constitution  of  1870,  and  to  refer  causes  to 
him,  in  that  capacity,  it  was  held,  whether  there  was  authority  for  his 
appointment  originally  or  not,  he  is  an  officer  de  facto,  and  his  acts 
would  be  valid  as  to  the  public  and  third  persons.  The  People  ex  rel. 
Chase  v.  Williams  et  al.  178. 

Reference  of  causes. 

2.  Matter  of  discretion  with  the  court.    See  MANDAMUS,  4. 

MASTER  AND  SERVANT. 

Negligence  of  the  former. 

1.  Resulting  in  injury  to  the  latter.  In  October,  1869,  an  employee 
in  a  coal  mine,  while  descending  the  shaft  in  a  cage,  was  precipitated  to 
the  bottom,  a  distance  of  thirty-five  or  forty  feet,  by  reason  of  the 
breaking  of  the  rope  by  which  the  cage  was  being  let  down,  and  was 
seriously  injured.  In  the  spring  prior  to  the  injury  the  rope  was  old 
and  in  bad  condition,  and  was  then  spliced;  and  was  again  spliced  in 
August  and  September  of  the  same  year.  The  employer  was  then 
informed  it  was  unsafe.  The  party  injured  had  been  employed  at  the 
mine  only  about  twenty  days  when  the  accident  occurred.  One  wit- 
ness stated  he  told  him  he  would  be  injured  if  he  worked  in  the  mine. 
The  defect  in  the  rope  could  not  be  detected  by  ordinary  observation : 
Held,  the  use  of  the  rope  in  its  unsafe  condition  was  gross  negligence 
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on  the  part  of  the  employer,  and  he  should  respond  in  damages  to  his 
employee  for  the  injury  resulting  therefrom.  It  was  not  incumbent  on 
the  latter,  under  the  circumstances,  to  notify  the  former  of  the  defect, 
which  he  had  but  slight  opportunity  of  knowing,  and  notice  of  which 
had  already  come  to  the  employer.     Perry  v.  Ricketts,  234. 

2.  Relative  duties  of  railroad  companies  and  their  servants.  It  is  the 
duty  of  railroad  companies  to  furnish  to  their  employees  safe  materials 
and  structures  to  be  used  by  the  latter  in  the  performance  of  their 
duties ;  and  although  the  machinery  employed  upon  a  railroad  may  be 
furnished  through  the  servants  of  the  company,  yet  that  fact"  will 
not  relieve  the  company  from  their  liability  to  other  employees,  in 
different  departments,  who  may  receive  injuries  by  reason  of  defective 
machinery.     Chicago  &  Northwestern  Railway  Co',  v.  Jackson,  492. 

3.  So  where  a  brakeman  upon  a  freight  train  was  injured  in  descend- 
ing a  ladder  on  one  of  the  cars,  in  obedience  to  a  signal  from  the  engin- 
eer, the  injury  being  occasioned  by  the  absence  of  some  rounds  from 
the  ladder,  it  was  held,  the  brakeman  should  not  be  prejudiced  as  to  his 
right  of  recovery  against  the  company,  by  the  negligence  of  those  ser- 
vants of  the  company  having  charge  of  the  inspection  and  repair  of 
their  cars,  as  they  were  superior  to  him  in  authority,  and  notice  to  them 
of  the  defect  was  notice  to  the  company.     Ibid.  492. 

4.  It  is  also  the  duty  of  the  servants  of  the  company  to  see  that 
machinery  used  by  them  in  the  performance  6f  their  duties  is  in  fit 
condition  for  use,  and  to  report  defects  to  the  company ;  but  this  is  sub- 
ject to  the  qualification  that  the  servant  so  using  the  machinery  has 
knowledge  of  its  defects,  or,  by  reasonable  precaution,  might  have  such 
knowledge.     Ibid.  492. 

5.  So  if  a  brakeman  on  a  freight  train*  receives  injuries  in  attempting 
to  descend  a  ladder  on  one  of  the  cars,  on  account  of  the  absence  of 
some  rounds  from  the  ladder,  should  it  appear  that  the  car  having  the 
defective  ladder  had  been  used  while  he  was  brakeman  on  the  train  of 
which  it  was  a  part,  he  would  be  presumed  to  know  of  its  condition, 
and  required  to  govern  his  conduct,  in  the  use  of  the  ladder,  in  refer- 
ence to  such  defect.  But  whether  the  brakeman  would  be  chargeable 
with  such  knowledge  of  the  defect  as  to  impair  his  right  of  recovery 
for  the  injuries,  is  a  matter  for  the  jury  to  determine  from  all  the  cir- 
cumstances in  proof.    Ibid.  492. , 

MEASURE  OF  DAMAGES. 
When  not  confined  to  actual  damages. 

1.  Where  a  person  seeking  passage  in  a  particular  car  in  a  railroad 
train  is  wrongfully  and  wantonly  excluded  therefrom,  he  may  recover, 
in  addition  to  the  actual  damages,  something  for  the  indignity,  vexation 
and  disgrace  to  which  he  was  subjected  by  reason  thereof.  Chicago  & 
Northwestern  Railway  Co.  v.  Williams,  185. 
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MEASURE  OF  DAMAGES.     Continued. 
.  In  action  for  negligence. 

2.  In  an  action  against  a  railroad  company  by  an  employee,  to  reco- 
ver for  injuries  received  in  consequence  of  the  negligence  of  the 
company,  the  plaintiff  is  entitled  to  compensation,  not  to  vindictive 
damages,  as  corporations  are  not  liable  to  more  than  compensatory 
damages,  unless  the  injury  is  wanton  or  willful.  Chicago  &  Northwest- 
ern Railway  Co.  v.  Jackson,  492. 

3.  Although  the  plaintiff  was  almost  unfitted  for  business  by  reason 
of  his  injuries,  yet  the  company  should  not  be  required  to  render  to 
him  a  sum  which  would  produce  a  greater  income  than  he  could 
have  earned  had  he  not  been  injured.    Ibid.  492. 

Death  resulting  from  negligence. 

4.  What  may  be  considered  in  estimating  damages.  In  an  action 
under  the  statute  to  recover  for  the  death  of  a  person  caused  by  the 
wrongful  act,  neglect  or  default  of  the  defendant,  the  only  question  to 
be  determined  in  estimating  the  damages,  is  the  pecuniary  loss  result- 
ing from  his  death  to  the  widow  and  next  of  kin  of  such  deceased  per- 
son. The  feelings  of  the  widow  and  next  of  kin,  their  wealth  or 
poverty,  or  any  other  fact  than  the  pecuniary  injury,  can  not  be  consid- 
ered in  assessing  the  damages.  The  fact  that  the  widow  is  deformed 
and  disabled  can,  in  no  wise,  increase  or  diminish  the  amount  of  dama- 
ges she  may  be  entitled  to  recover.  Illinois  Central  Railroad  Co.  v. 
Baches,  Admx.  379. 

5.  In  such  case  the  support  the  widow  would  have  been  likely  to 
receive  from  her  husband,  had  he  not  been  killed,  is  a  proper  and  the 
controling  element  to  be  considered  by  the  jury  in  arriving  at  the 
measure  of  compensation  for  the  pecuniary  loss  sustained.    Ibid.  379. 

In  an  action  by  a  married  woman. 

6.  Measure  of  damages  in  action  for  injuries  received  by  a  married 
woman,  brought  by  her  after  divorce.  Personal  injuries  were  received  by 
a  married  woman  by  reason  of  the  neglect  of  a  city  to  keep  a  certain 
street  crossing  in  repair.  At  the  time  of  receiving  the  injuries  the  wife 
was  living  separate  and  apart  from  her  husband  without  fault  on  her 
part,  and  so  continued  until  she  obtained  a  divorce,  the  husband  having 
abandoned  her,  and  she,  in  the  mean  time,  supporting  herself  by  her 
own  industry :  Held,  in  an  action  subsequently  brought  by  her  against 
the  city,  she  could  recover  for  the  loss  of  her  time  and  for  money 
expended  for  medical  aid,  during  the  period  of  her  coverture  interven- 
ing between  the  time  of  receiving  the  injuries  and  the  granting  of  the 
divorce.     City  of  Peru  v.  French,  318. 

MINISTERIAL  OFFICERS 
Not  to  decide  whether  they  shall  act. 

1.  Countersigning  bonds  by  a  town  clerk.  "Where  bonds  issued  b}r  a 
township  on  a  subscription  to  the  stock  of  a  railroad  company,  are 
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Not  to  decide  whether  they  shall  act.  Continued. 
required  by  law  to  be  countersigned  by  the  town  clerk  before  being 
delivered,  such  act  of  countersigning  is  a  mere  ministerial  act,  and  it  is 
not  the  province  of  such  clerk,  when  called  upon  to  do  the  act,  to 
determine  whether  the  proper  steps  have  been  taken  to  authorize  the 
issuance  of  the  bonds.     Houston  v.  Tlie  People  ex  rel.  398. 

2.  So  upon  an  application  for  a  mandamus  to  compel  a  town  clerk 
to  countersign  such  bonds,  which  had  been  executed  by  the  town 
supervisor,  it  was  held,  the  clerk  could  not  set  up  matters  affecting  the 
legality  of  the  steps  required  by  law  to  be  taken  before  the  bonds  could 
properly  issue,  as  a  reason  for  refusing  to  countersign  them.  The  law 
provides  another  mode  for  determining  such  a  question.    Ibid.  398. 

MISTAKE. 
Receiving  money  without  counting  it. 

1.  Where  a  borrower  of  money  at  a  bank,  has  an  opportunity  and 
is  able  to  count  the  money  himself,  but  does  not,  and  accepts  the  count 
of  the  bank  officer  as  a  performance  of  the  contract  of  loan,  then, 
although  such  acquiescence  and  acceptance  will  not  be  conclusive  upon 
him,  if  there  be  in  fact,  a  mistake,  yet  it  will  require  as  clear  and  satis- 
factory proof  to  open  the  transaction  and  recover  for  such  mistake,  as 
in  the  case  of  opening  accounts  between  merchant  and  merchant,  or 
banker  and  merchant,  when  there  has  been  an  account  stated.  First 
National  Bank  of  Mendota  v.  Haight,  191. 

Mistake  in  a  will. 

2.  Of  parol  evidence  to  correct  the  same.    See  EVIDENCE,  2. 

MORTGAGES. 
Defective  acknowledgment. 

1.  Effect  thereof  on  the  rights  of  the  mortgagee.  A  defective  acknowl- 
edgment of  a  mortgage  will  not  operate  to  impair  the  validity  of  the 
instrument,  nor  will  a  reversal  of  a  judgment  of  foreclosure  for  that 
cause  at  all  affect  the  lien  of  the  mortgage.     Zeigler  v.  Hughes,  288. 

Bill  to  foreclose. 

2.  Of  Us  sufficiency  in  respect  to  the  execution  of  the  mortgage  by  a 
married  woman.  In  a  bill  in  chancery  to  foreclose  a  mortgage  claimed 
to  have  been  executed  by  husband  and  wife,  upon  land,  the  fee  of 
wThich  was  in  the  latter,  the  mortgage  may  be  stated  according  to  its 
legal  effect,  without  stating  in  detail  the  various  matters  which  are 
necessary  to  the  transfer  of  a  married  woman's  title.  Williams  et  al.  v. 
Soutter,  130. 

3  So  where  it  was  alleged  in  the  bill  that  the  husband  and  wife 
made  and  executed  to  the  complainant  their  certain  deed  or  indenture 
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of  mortgage,  bearing  date,  etc.  whereby  they  conveyed  to  the  com- 
plainant the  premises  described,  to  hold  unto  the  complainant,  his  heirs 
and  assigns,  in  fee  simple  forever,  subject  to  a  right  of  redemption  by 
the  husband  paying  the  debt  thereby  secured,  and  that,  by  said  deed  or 
indenture  of  mortgage  so  made  by  the  said  mortgagors,  the  title  to  said 
premises  in  fee  simple  was  conveyed  to  the  complainant,  subject  to  the 
defeasance  therein,  it  was  held,  the  bill  was  sufficient  in  substance  to 
sustain  a  default  and  decree  of  foreclosure,  as  against  the  wife,  although 
it  did  not  aver  those  facts  in  regard  to  the  acknowledgment  of  the  deed 
by  her,  and  the  certificate  of  the  officer,  which  are  necessary  to  the 
validity  of  a  conveyance  by  a  married  woman.  Williams  et  al.  v. 
Soutter,  130. 

4.  And  quaere,  whether  the  simple  averment  that  the  husband  and 
wife  executed  a  mortgage  to  the  complainant,  would  not,  after  default 
and  decree,  have  been  sufficient.     Ibid.  130. 

Foreclosure. 

5.  Distribution  of  surplus — where  the  equity  of  redemption  has  been 
sold.  In  a  suit  to  foreclose  a  mortgage  against  the  mortgagor,  who  has 
parted  with  his  interest  in  the  premises,  it  is  error  to  order  any  surplus 
that  may  remain  on  a  sale,  after  payment  of  the  mortgage,  to  be  paid 
over  to  the  mortgagor.  The  surplus  should  be  ordered  to  be  brought 
into  court,  in  order  that  its  proper  distribution  may  be  directed.  Buck 
v.  Delafidd,  Exor.  31. 

Foreclosure  by  scire  facias. 

6.  Where  the  debt  has  been  assigned.  The  assignment  of  a  note 
secured  by  mortgage  does  not  prevent  a  foreclosure  by  scire  facias  in 
the  name  of  the  mortgagee  for  use  of  the  assignee,  the  proceeding  being 
upon  the  record  of  the  mortgage  and  not  upon  the  note.*  Bourland  v. 
Kipp  et  al.  376. 

7.  So  in  such  a  proceeding  in  the  name  of  the  mortgagee  for  the  use 
of  his  assignee,  a  plea  alleging  the  assignment  and  transfer  of  the  note 
and  mortgage  to  such  assignee  before  the  issuing  of  the  writ  is  not 
availing  as  a  plea  in  bar.     Ibid.  376. 

Recovery  of  attorney's  fee — on  foreclosure. 

8.  By  scire  facias.  Held,  where  a  mortgage,  given  to  secure  the 
payment  of  three  promissory  notes  calling  for  a  specific  sum  of  money, 
with  interest  thereon,  provided,  in  express  terms,  that  in  case  of 
default  in  payment,  the  mortgagor  shall  "  pay  all  costs  of  collection  of 
said  sum  of  money,"  and  also  all  "  attorney's  fees,"  that  in  a  proceeding 
by  scire  facias  to  foreclose,  under  the  twenty-third  section  of  chapter 
forty-seven,  revised  statutes  of  1845,   a  reasonable  amount  could  be 

,     recovered  for  attorney's  fees,  although  such  amount  does  not  rest  in 

*See  also  Camp  et  ux.  v.  Small,  etc.  44  111.  37. 
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computation,   but  must  be  ascertained  by  evidence  aliunde,  and  the 
objection,  that  no  attorney's  fee  was  due  at  the  commencement  of  the 
suit  will  not  avail.     Clawson  et  al.  v.  Munson,  394. 

Strict  foreclosure. 

9.  Wliether  allowable.  In  a  suit  to  foreclose  a  mortgage,  where  it 
did  not  appear  that  the  mortgagor  was  insolvent  or  that  the  mortgaged 
premises  were  not  of  sufficient  value  to  pay  the  debt  and  costs,  it  was 
held  Erroneous  to  decree  a  strict  foreclosure.  Sheldon  et  al.  v.  Patterson, 
507. 

Decree  for  too  large  a  sum. 

10.  Whether  erroneous.  Where  it  is  stipulated,  in  a  suit  to  foreclose 
a  mortgage,  that  a  decree  of  strict  foreclosure  may  be  entered,  and  that 
the  mortgaged  premises  shall  be  taken  in  full  satisfaction  of  the  decree, 
the  amount  for  which  it  may  be  rendered  is  immaterial,  and  even  if 
it  exceed  the  amount  claimed  in  the  bill,  it  will  not  be  erroneous. 
Bissell  et  al.  v.  Marine  Company  of  Chicago,  165. 

Dealings  between  mortgagor  and  mortgagee. 

11.  Of  a  release  of  tlie  equity  of  redemption  by  the  former  to  the  latter. 
While  it  is  true,  that  contracts  between  mortgagor  and  mortgagee  for 
the  purchase  or  extinguishment  of  the  equity  of  redemption  are 
regarded  with  jealousy  by  courts  of  equity,  and  will  be  set  aside  if  the 
mortgagee  has,  in  any  way,  availed  himself  of  his  position  to  obtain  an 
advantage  over  the  mortgagor,  yet  this  principle  does  not  preclude  any 
bona  fide  agreement  between  the  parties  which  shall  operate  to  vest  the 
entire  estate  in  the  premises  in  the  mortgagee,  and  mere  inadequacy 
of  consideration  will  not,  of  itself,  deprive  such  an  agreement  of  its 
binding  effect.     West  et  al.  Admrs.  v.  Beed,  2.42. 

Mode  of  releasing  equity  of  redemption. 

12.  Although  the  original  transaction  between  a  mortgagor  and 
mortgagee  was  not  in  form  a  mortgage,  but  an  absolute  deed,  with  a 
bond  to  re-convey  on  the  payment  of  the  money  at  a  specified  time, 
still,  it  is  not  essential  to  the  proper  extinguishment  of  the  right  of 
redemption,  by  an  arrangement  between  the  parties  themselves,  that 
it  should  be  done  by  an  instrument  which  will  operate  as  a  technical 
conveyance  of  the  mortgagor's  estate  in  the  land  ;  but  if  such  transac- 
tions occur  between  the  parties  as  would  render  it  inequitable  that  the 
grantor  should  be  permitted  to  redeem,  that,  of  itself,  without  assum- 
ing the  form  of  a  technical  release,  will  operate  as  a  cancellation  of  the 
instrument  of  defeasance,  and  give  to  the  deed  the  effect  of  an  original, 
absolute  conveyance  as  between  the  parties    Ibid.  242. 

Change  of  title — insurance. 

13.  Whether  a  mortgage  of  premises  constitutes  a  change  of  title,  within 
a  prohibitory  clause  in  an  insurance  policy.    See  INSURANCE,  3,  4. 
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Mortgagor  of  chattels. 

14.  Of  his  remedy  when  the  mortgagee  takes  the  property  into  possession, 
ichen  the  debt  has  been  extinguished.     See  REPLEVIN,  1. 

Dower — on  foreclosure. 

15.  Where  dower  is  released  in  a  part  of  the  land  and  not  in  the  residue. 
See  DOWER,  1. 

Parties  on  foreclosure.     See  PARTIES,  3,  4,  5. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  18  to  24. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  Injury  to  persons.  A  train  consisting  of  thirteen  empty  freight 
cars  was  being  pushed  by  an  engine  along  the  track  on  one  of  the 
streets  in  the  city  of  Chicago,  at  the  rate  of  about  four  miles  an  hour; 
there  was  a  man  stationed  on  the  head  car  for  the  purpose  of  watch- 
ing ahead,  and  another  on  the  rear  car  to  repeat  signals  from  the 
former  to  the  engineer,  and  while  the  men  were  attending  to  their  duty 
in  those  respects,  the  train  being  in  motion,  a  boy  about  seven  years 
of  age  undertook  to  climb  up  on  one  of  the  cars,  and,  losing  his  hold, 
fell  under  the  cars  and  was  seriously  hurt.  In  an  action  against  the 
company,  i.t  was  held,  there  was  no  negligence  on  their  part  in  the  man- 
agement of  the  train  -  it  was  not  incumbent  on  the  company,  under 
such  circumstances,  to  place  a  guard  on  every  car,  to  keep  persons  off. 
Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Stumps,  367. 

2.  While  a  railroad  company  is  held  to  a  very  high  degree  of  care 
and  diligence  in  operating  its  road  through  the  public  streets  of  a  city, 
yet  the  care  and  caution  in  this  respect  are  required  to  be  exercised  in 
reference  to  the  proper  uses  of  the  streets  as  a  thoroughfare  for  travel, 
rather  than  to  safety  of  persons  in  wrongfully  getting  on  their  cars 
when  running.    Ibid.  367. 

3.  The  duty  imposed  upon  the  company  does  not  require  them  to 
use  every  absolutely  necessary  precaution  to  avoid  injury  to  individu- 
als, or  to  have  employed  any  particular  means  which  it  may  appear, 
after  an  accident  has  occurred,  would  have  avoided  it ;  but  they  are 
only  required  to  use  every  reasonable  precaution,  such  as  would  have 
been  adopted  by  a  very  prudent  person,  prior  to  the  accident.  Ibid.  367. 

4.  Injury  to  persons — mode  of  switching  cars.  A  railroad  company, 
in  transferring  two  empty  platform  coal  cars  from  the  main  to  a  side 
track,  employed  the  mode  known  as  the  "running"  or  "  flying  switch," 
which  is  done  by  attaching  the  cars  designed  to  be  thrown  upon  the 
side  track  to  the  engine,  when  the  train  is  put  in  motion  running 
toward  the  switch,  and  before  it  is  reached,  and  when  sufficient  momen- 
tum to  answer  the  purpose  has  been  acquired,  the  engine  is  detached 
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and  run  ahead  of  the  train,  and  after  it  passes,  the  switch  is  changed, 
and  the  cars  thus  detached,  by  the  momentum  thus  acquired,  are  car- 
ried along  the  side  track  to  the  point  intended,  it  was  held,  in  thus 
switching  their  cars  in  a  populous  part  of  a  city  often  or  twelve  thou- 
sand inhabitants,  crossing  a  traveled  street  and  along  an  alley  used  by 
the  public,  the  cars  thrown  upon  the  side  track  having  a  momentum 
which  carried  them  at  the  rate  of  five  miles  an  hour,  the  company 
were  guilty  of  a  high  degree  of  negligence,  and  of  which  the  fact 
that  signals  of  alarm  were  given  from  the  engine  emploj^ed  in  the 
switching,  intended' for  a  person  crossing  the  side  track,  who  was 
injured  by  the  cars,  would  not  excuse  them.  Illinois  Central  Railroad 
Co.  v.  Baches,  Admx.  379. 

5.  And  it  was  gross  negligence  on  the  part  of  the  brakeman  on 
the  train  not  to  be  at  the  brakes  to  respond  to  the  signal  of  "  down 
brakes,"  given  by  the  engineer,  or  being  there,  in  failing  to  put  on  the 
brakes.  As  the  company  had  adopted  such  dangerous  mode  of  switch- 
ing, it  was  imperative  that  the  brakeman  should  have  been  so  situated 
as  to  see  in  front  of  his  train,  and  to  have  had  full  command  of  it,  so  as 
to  have  guarded,  as  far  as  possible,  against  inflicting  injury.     Ibid.  379. 

6.  Keeping  fences  in  repair.  While  railroad  companies  will  be  held 
to  a  high  degree  of  diligence  in  keeping  their  fences  in  good  repair,  they 
are  not  bound  to  do  impossible  things,  nor  are  they  required  to  keep 
a  constant  patrol,  night  and  dajr.  If,  where  a  railroad  is  enclosed  by 
a  sufficient  fence,  a  breach  occurs  therein  by  reason  of  the  unlawful 
act  of  a  stranger,  and  through  such  breach  stock  get  upon  the  track 
and  are  injured,  in  the  absence  of  negligence  on  their  part,  the  com- 
pany will  not  be  liable,  unless  the  accident  happened  after  the  lapse 
of  a  sufficient  time  for  the  company,  in  the  exercise  of  reasonable  dili- 
gence, to  have  discovered  and  repaired  the  breach  before  the  injury 
occurred.     Chicago  &  Northwestern  Railway  Co.  v.  Barrie,  226. 

7.  Injury  to  stock — proof  of  negligence  required.  Where  stock  get 
upon  a  railroad  track  without  the  fault  of  the  company,  the  law  requires 
evidence  beyond  the  mere  proof  that  they  were  injured  by  the  engine 
and  carriages  of  the  company  on  the  road,  to  establish  a  liability  for 
such  injury;  there  must,  in  such  case,  be  proof  of  negligence  on  the 
part  of  the  agents  and  servants  of  the  company  in  charge  of  the  train 
at  the  time  the  injury  occurred.  *  Ibid.  226. 

8.  In  an  action  against  a  railroad  company  to  recover  the  value  of 
cattle  alleged  to  have  been  killed  on  defendants'  road  by  their  loco- 
motive and  train,  it  appeared  the  cattle  could  have  been  seen  on  the 
track  by  the  engineer,  if  he  had  been  on  the  lookout,  for  a  distance 
of  more  than  half  a  mile ;  there  was  nothing  to  obstruct  his  view,  and 
yet,  with  the  stock  standing  on  the  track  in  full  view,  the  engineer 
made  no  effort  to  avoid  the  clanger,  and  never  slackened  the  speed  of 
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the  train,  but  rushed  on  at  a  rapid  rate,  without  any  signal  to  give 
the  alarm:  Held,  it  was  gross  negligence  on  the  part  of  the  engineer 
not  to  stop  the  train  in  time  to  avoid  the  danger,  for  which  the  com- 
pany should  be  held  responsible,  even  though  the  cattle  were  upon 
the  track  without  the  fault  of  the  company.  Chicago  &  Northwestern 
Railway  Co.  v.  Barrie,  226. 

Contributory  and  comparative  negligence. 

9.  In  an  action  against  a  railroad  company  to  recover  for  the  death 
of  a  person  occasioned  by  the  alleged  negligence  of  the  defendants, 
an  instruction  which  directed  the  jury,  that  in  case  they  believed,  from 
the  evidence,  that  both  the  deceased  and  the  agents  and  servants  of 
the  company  were  guilty  of  gross  negligence  contributing  to  the 
injury,  they  should  find  for  the  defendants,  was  held,  to  be  proper,  as 
embodying  a  correct  legal  proposition — that  where  both  parties  are 
guilty  of  gross  negligence,  as  a  general  rule,  liable,  it  may  be,  to  some 
exceptions,  the  plaintiff  can  not  recover — and  it  was  error  for  the  court 
to  modify  it,  no  circumstances  appearing  in  the  evidence  that  called 
for  or  upon  which  to  base  the  modification.  Illinois  Central  Railroad 
Co.y.  Baches,  Admx.  379. 

10.  Although  the  deceased  in  such  case  was  guilty  of  negligence 
contributing  to  the  injury,  yet,  if  the  defendants  were  guilty  of  a 
higher  degree  of  negligence,  with  which,  when  compared,  that  of  the 
deceased  was  greatly  disproportionate  or  slight,  the  plaintiff  might  still 
recover.  But  if  the  negligence  of  deceased  was  equal  to  that  of 
defendants,  a  recovery  can  not  be  had.  Being  the  duty  of  the  former 
to  use  prudence  and  care,  if  he  failed  to  do  so,  and  was  guilty  of  negli- 
gence, to  authorize  a  recovery,  the  negligence  of  the  defendants  must 
be  clearly  and  largely  in  excess.    Ibid.  379. 

11.  Every  person  of  ordinary  intelligence  is  bound  to  know  that  a 
railroad  crossing  over  a  public  highway,  where  cars  are  frequently 
passing,  is  a  place  of  more  than  ordinary  danger,  and  should  use  at  such 
place,  greater  precaution  to  avoid  injury  than  at  a  place  of  less  hazard. 
While  all  persons  have  a  right  to  cross  a  railroad  track  at  its  intersection 
with  a  public  highway,  it  is  their  duty  to  do  so  with  all  reasonable  dis- 
patch, and  it  would  be  negligence  in  an  intelligent  person  to  be  on  the 
track  of  a  railway  constantly  used,  unless  for  the  purpose  of  crossing 
the  same.     Ibid.  379. 

12.  If  a  person  travel  along  a  railroad  track  where  cars  are  fre- 
quently passing,  even  for  the  purpose  of  crossing  a  public  highway, 
unless  the  highway  is  so  obstructed  as  to  render  it  necessary  to  follow 
the  railroad  track,  he  is  guilty  of  such  negligence  as  will  prevent  a 
recovery  for  any  injury  he  may  receive,  unless  there  is  a  higher  degree 
of  negligence  contributing  to  the  injury  on  the  part  of  the  employees 
of  the  road.    Ibid.  379. 
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Evidence  op  negligence — burden  op  proof. 

13.  The  mere  fact  of  the  explosion  of  a  railroad  locomotive  prima  facie 
evidence  of  negligence.     See  EVIDENCE,  15. 

Negligence  op  contractor. 

14.  Liability  of  contractor  for  injury  resulting  from  his  negligence  in 
the  construction  of  a  building.    See  CONTRACTOR,  1,  2. 

Relief  in  chancery. 

15.  Where  a  judgment  at  law  has  been  recovered  by  reason  of  the  negli- 
gence of  the  defendant  or  his  attorney.     See  CHANCERY,  10. 

Master  and  servant. 

16.  Of  injuries  to  the  latter  by  reason  of  negligence  on  the  part  of  the 
former.    See  MASTER  AND  SERVANT. 

NEGOTIABLE  INSTRUMENTS.    See  ASSIGNMENT. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  The  verdict  of  a  jury  should  not  be  disturbed,  unless,  upon 
examination  of  the  evidence  in  the  record,  it  appears  to  have  been  the 
result  of  passion  or  prejudice,  or  is  manifestly  against  the  weight  of 
evidence.     City  of  Peru  v.  French,  317. 

2.  Credibility  of  witnesses.  While  it  is  the  peculiar  province  of  a 
jury  to  judge  of  the  credibility  of  witnesses,  still,  they  have  not  an  arbi- 
trary discretion  in  this  respect ;  they  can  not,  wilfully,  nor  from  mere 
caprice,  disregard  the  testimony  of  an  unimpeached  witness.  They 
must  exercise  their  judgment,  in  regard  to  the  credit  which  should  be 
given  a  witness,-  not  their  will,  merely.  In  this  respect,  the  action  of  a 
jury  is  subject  to  revision  in  the  appellate  court.  Chicago,  Burlington 
&  Quincy  Railroad  Co.  v.  Stumps,  367. 

Excessive  damages. 

3.  In  action  against  a  city.  In  an  action  against  a  city  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  in  consequence  of  the 
omission  on  the  part  of  the  city  to  keep  a  certain  street  crossing  in 
repair,  it  appearing  the  plaintiff  had  her  leg  broken,  suffered  great  pain 
during  a  long  period  of  time  and  received  some  permanent  injury,  and 
was  to  considerable  expense  for  medical  aid,  a  verdict  of  $2000  was 
regarded  as  not  so  excessive  or  oppressive  in  its  amount,  as  to  require 
a  reversal  of  the  judgment  for  that  cause  alone.  City  of  Peru  v.  French, 
318. 

4.  W  here  a  colored  woman  was  refused  admittance  to  a  ladies1  car,  on 
a  railroad,  solely  on  account  of  her  color,  and  was  directed  to  take  a 
seat  in  another  car,  which  was  set  apart  for,  and  mostly  occupied  by 
men,  but  which  she  declined  to  do,  insisting  upon  her  right  to  be  admit- 
ted to  the  ladies'  car,  and  the  evidence  justifying  the  conclusion  that 
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the  brakeman,  in  excluding  her  from  that  car,  did  so  in  a  very  rude 
manner,  and  in  the  presence  of  several  persons,  it  was  held,  a  verdict 
of  $200  recovered  by  the  woman  against  the  company,  was  not  exces- 
sive.    Chicago  &  Northwestern  Railway  Co.  v.  Williams,  185. 

5.  In  an  action  against  a  railroad  company  for  injuries  resulting  from 
negligence.  A  brakemau  on  a  freight  train,  in  attempting  to  descend  a 
ladder  on  one  of  the  cars,  while  the  train  was  in  motion,  in  obedience 
to  a  signal  from  the  engineer,  lost  his  hold  by  reason  of  the  absence  of 
some  rounds  from  the  ladder,  and  fell  to  the  ground,  the  wheels  of  the 
cars  passing  over  his  legs  and  crushing  them  so  that  amputation  became 
necessary,  a  verdict  of  $18,000  recovered  by  the  brakeman  was  regarded 
so  excessive  that  it  should  be  set  aside.  Chicago  &  Northwestern  Rail- 
way Co.  v.  Jackson,  492. 
New  trial  at  law — granted  in  chancery.  See  CHANCERY,  8 
to  12. 

NOTICE. 
Amendment  of  final  decree  in  chancery. 

1.  Of  notice  to  the  solicitor.  Notice  of  an  application  to  amend  a  final 
decree,  at  a  subsequent  term,  was  served  upon  the  solicitor  of  the  oppo- 
site party,  and  it  was  held  not  to  be  availing  as  notice  to  the  party  him- 
self, because  the  connection  of  the  solicitor  with  the  case  terminated 
with  the  final  decree.     Swift  et  al.  v.  Allen,  303. 


2.  Of  a  verbal  notice.  Qurnre,  whether  verbal  notice  in  such  case  is 
sufficient.     Ibid.  303. 

3.  Of  notice  by  posting.  Notice  of  an  application  for  such  an  amend- 
ment, posted  on  the  door  of  the  court  house,  in  the  county  in  which 
the  suit  had  been  pending  will  not  avail.    Ibid.  303. 

4.  To  whom  notice  must  be  given.  And  notice  in  such  case  to  one 
defendant  would  not  affect  the  rights  of  another  defendant,  the  latter 
claiming  as  purchaser  from  the  former.     Ibid.  303. 

5.  Necessity  of  notice.  A  final  decree  dismissing  a  bill,  was  amended 
at  a  subsequent  term  so  as  to  operate  as  a  dismissal  of  the  bill  without 
prejudice,  without  notice  to  the  party  whose  rights  were  to  be  affected 
by  the  amendment:  Held,  the  amendment  was  absolutely  void  for 
want  of  such  notice,  and  could  be  assailed  in  a  collateral  as  well  as  in  a 
direct  proceeding.    Ibid.  303. 

OFFICERS. 
City  marshal  of  the  city  of  East  St.  Louis. 

1.  Power  to  appoint  such  officer,  under  tlie  charter  of  1869.  See  EAST 
ST.  LOUIS,  CITY  OF,  1. 

Officer  de  facto. 

2.  Master  in  chancery  appointed  by  Recorder's  Court  of  Chicago.  See 
MASTER  IN  CHANCERY,  1. 
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PARENT  AND  CHILD. 
Services  of  the  latter. 

1.  How  far  the  fatlier  may  avail  of  the  services  of  his  child.  See 
APPRENTICES,  2,  3. 

Care  and  custody  op  children. 

2.  Relative  rights  of  the  parent  and  the  State — imprisonment  without 
crime.    See  REFORM  SCHOOL  OF  CHICAGO. 

PAROL  EVIDENCE.    See  EVIDENCE,  1,  2,  3,  4. 

PARTIES. 
Injury  to  personal  property. 

1.  Who  may  recover  therefor.  A  person  in  possession  of  an  animal, 
which  he  has  taken  up  as  an  estray,  may  maintain  an  action  against  a 
wrong  doer  for  injury  thereto,  although  such  party  in  possession,  in 
endeavoring  in  good  faith  to  comply  with  the  requirements  of  the  law 
in  regard  to  estray s,  omitted  to  give  the  requisite  notice  in  respect  to 
the  same.     Chicago  &  Northwestern  Railway  Co.  v.  Shultz,  421. 

2.  As  a  general  proposition,  subject,  it  may  be,  to  some  exceptions, 
any  person  in  the  peaceable  possession  of  property,  may  sue  and  recover 
for  any  wrongful  damage  it  may  sustain,  against  any  person  but  the 
true  owner;  and  even  against  him,  if  the  possession  of  the  former  is 
rightful,  and  coupled  with  an  interest,  or  he  has  a  qualified  property 
therein.    Ibid.  421. 

On  foreclosure  of  mortgage. 

3.  Although  our  statute  allows  the  administrator  of  a  mortgagor  to 
redeem  from  a  sale  of  mortgaged  premises  under  a  decree  of  a  court 
of  equity,  it  does  not  follow  that  he  is  a  necessary  party  to  a  bill  to 
foreclose.    Bissell  et  al.  v.  Marine  Company  of  Chicago,  165. 

4.  And  especially,  in  a  suit  where  the  heirs  of  a  mortgagor  are 
made  parties,  and  the  bill,  decree  and  consent  of  the  defendants  are  all 
for  a  strict  foreclosure,  and  there  is  a  stipulation  that  the  lands  shall  be 
taken  in  full  satisfaction  of  the  decree,  it  is  not  an  error  of  which  the 
defendants  can  complain  that  the  administrator  is  not  joined.  Ibid.  165. 

5.  Wife  of  the  mortgagor.  Where  it  appears,  in  a  suit  to  foreclose  a 
mortgage,  that  the  acknowledgment  of  the  wife  of  the  mortgagor  was 
not  such  as  is  required  by  law,  she  is  neither  a  necessary  nor  a  proper 
party  to  the  suit.    Sheldon  el  al.  v.  Patterson,  507. 

PARTITION. 

Improvements  by  a  co-tenant. 

1.  Of  their  proper  adjustment.  In  making  partition  of  land,  where 
one  of  the  tenants  in  common  has  made  improvements  thereon,  the 
court  should  direct  the  portion  improved  to  be  assigned  to  him  who 
made  the  improvements,  and  in  case  partition  can  not  be  made,  to 
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PARTITION.    Improvements  by  a  co-tenant.     Continued. 

allow  him  a  reasonable  remuneration  from  his  co-tenants  who  receive 
the  benefit  of  the  improvements  in  the  increased  value  of  the  land,  and 
it  is  error  to  omit  such  direction.    Kurtz  et  al.  v.  Hibner  et  al.  514. 

PARTITION  FENCES. 
What  constitutes. 

As  between  adjacent  proprietors.    See  TRESPASS,  2,  3. 

PARTNERSHIP. 
Application  op  funds. 

1.  Of  the  funds  of  a  firm,  and  those  of  individual  members  of  a  firm. 
It  is  a  uniform  rule  that  partnership  property  shall  be  applied  to  the 
partnership  debts,  to  the  exclusion  of  the  creditors  of  the  individual 
members  of  the  firm,  and  that  the  creditors  of  the  latter  should  be  first 
paid  from  the  separate  effects  of  the  debtor  before  the  partnership 
creditors  can  claim  anything.     Adams  et  al.  v.  Sturges  et  al.  468. 

2.  So  where  an  individual  member  of  a  firm  deposited  with  a  cred- 
itor of  the  firm  a  promissory  note  belonging  to  the  former,  as  collateral 
security  for  a  particular  debt  owing  by  the  firm  to  such  creditor,  and 
afterwards  paid  that  debt,  the  party  so  depositing  the  collateral  may 
recover  the  proceeds  thereof,  the  creditor  receiving  it  having  in  the 
mean  time  collected  the  same,  notwithstanding  there  may  remain  other 
unadjusted  claims  due  from  the  firm  to  such  creditor,  the  firm  being 
solvent  at  the  time,  and  the  separate  property  of  one  partner  not  being 
liable  to  be  taken,  in  the  first  instance,  to  satisfy  partnership  debts. 
Ibid.  468. 

PASSENGERS. 
Carriers  op  passengers. 

1.  Power  of  railroad  companies  to  make  rules  respecting  passenger sy 
and  Mrein  of  excluding  persons  on  account  of  color.  See  RAILROADS, 
10  to  13. 

2.  Relative  duties  towards  passengers  and  strangers.  See  CARRIERS, 
2,3,4 

PERSONAL  LIBERTY  OF  CHILDREN. 
Imprisonment  without  crime. 

Care  and  custody  of  children — relative  rights  of  the  parent  and  the  State. 
See  REFORM  SCHOOL  OF  CHICAGO. 

PLEADING. 

Of  the  declaration. 

1.  Declaring  upon  a  promissory  note,  as  to  place  of  payment.  If  the 
legal  effect  of  a  promissory  note  be  that  it  is  payable  to  the  plaintiffs 
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PLEADING.     Of  the  declaration. 

only  at  a  particular  place,  as  where  it  is  payable  "at  their  office,"  it 
must  be  so  described  in  the  declaration.  Ghilds  v.  Laflin,  Bailer  & 
Co.  156. 

2.  If  a  promissory  note  which  is  made  payable  to  the  plaintiffs  "at 
their  office,"  be  described  in  the  declaration  as  payable  at  their  office 
in  a  particular  county,  the  variance  in  respect  to  the  place  of  payment 
will  be  fatal.    Ibid.  156. 

3.  Distinction  between  an  averment  and  matter  of  description.  In 
declaring  upon  an  instrument  in  writing  which  is  ambiguous,  or  refers 
to  some  matter  not  fully  identified  by  it,  and  which  may  require  extrin- 
sic evidence  to  identify  or  characterize  the  matter  or  thing  referred  to, 
such  extrinsic  matters  must  be  introduced,  if  necessary  to  the  cause 
of  action,  by  averments,  and  can  not  properly  be  given  as  a  part  of  the 
description  of  the  instrument.    Ibid.  156. 

4.  What  is  matter  of  description,  as  distinguished  from  an  averment. 
A  declaration  upon  a  promissory  note  alleged  that  the  defendant  made 
his  certain  promissory  note  and  delivered  it  to  the  plaintiffs,  "  in  and 
by  which  said  note"  he  promised  to  pay  them  a  certain  sum  of  money  at 
a  certain  time,  "  at  the  office  of  said  plaintiffs,  to  wit,  at  said  office  in 
said  county  of  Cook :"  Held,  the  words  "  at  said  office  in  said  county  of 
Cook,"  were  not  an  averment  as  to  the  place  where  "  the  office"  at 
which  payment  was  to  be  made,  was  located,  but  formed  a  part  of  the 
description  of  the  note,  and  if  the  note  did  not  conform  to  such  descrip- 
tion in  respect  to  the  place  of  payment,  it  could  not  be  given  in  evi- 
dence under  the  count.    Ibid.  156. 

5.  Recovery  under  a  general  indebitatus  count,  or  whether  tlie  plaintiff 
must  declare  specially.  Where  an  agreement  has  been  completely  per- 
formed by  the  party  who  was  to  render  services  thereunder,  and  there 
is  nothing  special  in  the  contract  in  relation  to  the  time  or  manner  of 
payment,  or  the  credit,  if  any,  has  expired,  then  there  is  a  duty  upon 
the  other  party  to  pay  the  stipulated  price,  to  recover  which  the  party 
entitled  is  not  required  to  declare  specially,  but  a  general  indebitatus 
assumpsit  will  lie.  First  National  Bank  of  Madison,  Wisconsin,  v. 
Hart,  62. 

6.  To  recover  a  reward.  So  where  a  certain  sum  was  offered  as  a 
reward  for  the  discovery,  arrest  and  conviction  of  a  forger,  and  the 
recovery  of  the  money  obtained  by  him,  and  a  person  performed  such 
services  as  led  to  that  result,  and  entitled  him  to  the  reward,  it  was  held, 
he  could  recover  the  same  under  a  general  indebitatus  count.     Ibid.  62. 

7.  In  suit  against  a  railroad  company  for  injury  to  stock  —failure  to 
fence  their  track.  In  an  action  against  a  railroad  company,  commenced 
on  the  thirtieth  day  of  October,  1868,  to  recover  for  injury  to  stock  of 
the  plaintiff,  the  accident  being  attributed  to  the  want  of  fences  along 
the  track,  it  was  alleged  in  the  declaration  "  that  the  defendants,  on 
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PLEADING.     Of  the  declaration.     Continued. 

the  first  of  January,  1867,  and  from  thence  forward  to  the  commence- 
ment of  this  suit,  were  possessed  and  had  the  entire  control  of  the  " 
road,  "and  had  the  right  to  run  upon  the  same,  locomotives  and  trains." 
"  And  the  plaintiff  avers  that  the  defendants,  more  than  six  months 
after  the  said  railroad  was  in  use,  and  continuously  to  the  time  of  the 
committing  of  the  grievances,  etc.  neglected  to  comply  with  the  before 
mentioned  requirements,  as  by  the  statute  in  such  case  made  and 
provided,  it  was  their  duty  to  do:"  Held,  upon  special  demurrer,  it 
was  not  alleged  with  sufficient  certainty  that  the  company,  for  the 
period  of  six  months  after  the  road  was  "  opened  for  use,"  had  failed  to 
erect  proper  fences.  The  allegations  in  that  regard  were  only  argu- 
mentative, not  certain.  Toledo,  Peoria  &  Warsaw  Railway  Go.  v. 
Bookless,  230. 

8.  As  to  the  road  being  located  in  this  State.  Moreover,  the  declara- 
tion did  not  show  that  the  road  was  located  anywhere  in  this  State,  and 
for  that  reason  was  obnoxious  to  the  demurrer.    Ibid.  230. 

9.  Declaration  in  trover,  to  recover  money  lost  at  gaming.  In  an  action 
of  trover,  under  the  statute,  brought  by  the  loser  against  the  winner, 
to  recover  money  lost  at  gaming,  it  is  not  essential,  in  order  to  give  the 
court  jurisdiction  of  the  subject  matter  of  the  suit,  that  the  declaration 
should  set  forth  the  special  matter,  or  so  refer  to  the  statute  as  to  show 
the  action  was  under  its  provisions.  The  statute  authorizes  the  decla- 
ration to  be  in  the  usual  common  law  form  of  a  count  in  trover,  and 
such  a  count  will  support  a  judgment  in  favor  of  the  plaintiff.  Win- 
chester et  al.  v.  Bounds,  451. 

10.  But  the  declaration  in  such  case  should  conclude,  "  whereby  all 
action  hath  accrued  to  the  plaintiff,  according  to  the  form  of  the  stat- 
ute" against  gaming,  and  failing  so  to  conclude,  it  is  bad  on  special 
demurrer.    Ibid.  451. 

11.  Waiver  by  pleading.  If  the  defendant,  however,  pleads  to  the 
declaration,  he  thereby  waives  the  defect  occasioned  by  the  omission 
of  such  conclusion.    Ibid.  451. 

Defects  cured  after  verdict. 

12.  Of  the  declaration.  It  has  been  held,  that  in  an  action  against  a 
railroad  company  to  recover  for  injury  resulting  from  the  wrongful  act, 
neglect  or  default  of  the  company,  the  insufficiency  of  the  declaration, 
in  that  it  is  not  averred  the  railroad  owned  by  the  defendants  and  used 
by  them,  was  used  in  the  county  and  State  in  which  the  action  was 
brought,  can  not  be  taken  advantage  of  after  verdict.  Toledo,  Peoria 
&  Warsaw  Railway  Co.  v.  Webster,  338. 

13.  Of  the  venue.  So  in  an  action  against  a  railroad  company  for 
injury  to  stock,  it  was  held,  upon  a  motion  for  a  new  trial  and  in  arrest 
of  judgment,  it  was  not  material  that  the  plaintiff,  in  order  to  maintain 
his  action,  should  have  proven  affirmatively  the  injury  was  done  within 
the  jurisdiction  of  the  court.    Ibid.  338. 
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PLEADING.     Continued. 
Plea  of  nil  debet. 

14.  In  action  on  foreign  judgment,  The  plea  of  nil  debet  is  not  a  good 
plea  to  an  action  of  debt  brought  upon  a  judgment  rendered  in  another 
State.     Knickerbocker  Life  Insurance  Co.  v.  Barker,  241. 

Former  recovery. 

15.  Whether  it  must  be  pleaded.     See  FORMER  RECOVERY,  1,  2. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  Must  correspond.  In  a  suit  to  compel  the  specific  performance  of 
a  contract,  the  complainant  can  not  obtain  relief  upon  a  contract  dif- 
ferent from  that  set  out  in  his  bill.     Taylor  et  al.  v.  Merrill,  52. 

2.  Whetlier  a  variance.  In  an  action  against  a  railroad  company  to 
recover  for  injuries  received  by  the  plaintiff  by  reason  of  the  alleged 
negligence  of  the  company,  it  was  averred  in  the  declaration  that  the 
accident  happened  while  the  plaintiff  was  acting  as  a  brakeman  on  a 
freight  train  of  defendants,  while  the  proof  showed  he  was  acting  as  a 
.brakeman  in  switching  cars  at  a  station,  in  making  up  a  freight  train: 
Held,  there  was  no  variance  in  respect  to  the  character  of  the  train. 
Chicago  &  Northwestern  Bailway  Co.  v.  Jackson,  492. 

3.  The  allegation  that  an  owner  of  land  put  a  person  in  possession 
thereof,  as  his  agent,  to  take  care  of  the  premises  and  to  pay  the  taxes 
thereon,  and  that  the  agent  permitted  the  land  to  be  sold  for  taxes, 

f  which  he,  fraudulently,  failed  to  pay,  as  such  agent,  and  bid  it  in  and 
took  a  tax  deed  to  himself,  with  the  fraudulent  intent  thereby  to 
deprive  the  owner  of  his  land,  will  not  sustain  a  finding  that  the  agent 
obtained  the  tax  deed  for  the  sole  purpose  of  reimbursing  himself  for 
moneys  by  him  laid  out  in  paying  taxes  and  improving  the  land  for  the 
owner ;  nor  could  the  matter  of  such  finding  be  established  under  the 
allegation,  as  a  ground  of  relief.  Webster  et  al.  v.  Webster,  325. 
Of  declaring  specially. 

4.  Or  whether  a  recovery  may  be  had  under  a  general  indebitatus  count. 
See  PLEADING,  5,  6. 

Proof  of  fraud. 

5.  When  fraud  may  be  proven  without  being  set  up  in  the  pleadings. 
See  FRAUD,  1. 

Former  recovery. 

6.  Whether  it  can  be  given  in  evidence,  without  being  pleaded.  See 
FORMER  RECOVERY,  1,  2. 

POSSESSION. 
Delivery  of  possession. 

On  a  sale  of  chattels.    See  SALES,  4. 
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PRACTICE. 

Waiver  of  objection  to  the  remedy. 

1.  In  proceedings  by  quo  warranto.  Upon  a  demurrer  to  an  answer 
in  a  proceeding  by  information  in  the  nature  of  a  quo  warranto,  the 
respondent  may  properly  raise  the  question  whether  the  remedy 
resorted  to  is  the  proper  one.  He  does  not  waive  the  right  to  present 
that  question  by  having  answered,  there  being  no  issue  of  fact  formed, 
or  trial  had.     The  People  ex  rel.  Farrington  et  al.  v.  Whitcomb  et  al.  172. 

Laches — how  availed  op. 

2.  In  chancery.  Where  a  defendant  in  chancery  desires  to  avail  of 
any  laches  on  the  part  of  the  complainant  in  asserting  his  remedy,  he 
should  set  it  up  in  his  answer,  so  as  to  give  the  complainant  an  oppor- 
tunity to  amend  his  bill,  by  inserting  allegations  accounting  for  the 
delay.     Zeigler  v.  Hughes,  288. 

Proceeding  to  trial. 

3.  In  the  absence  of  a  party.  Where  the  court  has  overruled  a  motion 
to  enter  judgment  upon  an  award  of  arbitration,  it  is  not  error,  upon 
the  overruling  of  such  motion,  for  the  court  to  proceed  with  the  hear- 
ing of  the  cause,  and  render  judgment  on  the  original  cause  of  action 
against  the  defendants  in  their  absence.  The  defendants  are  bound 
to  be  in  court  and  give  prompt  attention  to  the  suit,  and  when  there  is 
such  laches  on  their  part  in  neglecting  to  be  present  in  court,  the  judg- 
ment will  not  be  disturbed.     Cook  et  al.  v.  Schroeder  et  al.  530. 

Time  of  taking  cebtain  objections. 

4.  Of  defects  in  pleading  cured  after  verdict.    See  PLEADING,  12, 13. 

Relevancy  of  testimony. 

5.  At  what  stage  of  the  trial  determinable.     See  EVIDENCE,  5. 

PRACTICE  IN  THE  SUPREME  COURT. 
Additional  record. 

1.  Errors  removed  thereby.  Upon  an  appeal  to  this  court,  objection 
being  made  that  the  record  contained  no  placitum,  or  convening  order  of 
the  court,  an  additional  record,  however,  filed  in  the  case  having  a 
placitum,  although  there  was  none  to  the  record  as  originally  filed,  that 
attached  to  the  additional  record  was  regarded  as  belonging  to  the 
whole  record,  and  cured  the  defect.  Dunham  et  al.  v.  City  of  Chicago, 
358. 

Release  of  errors. 

2.  Must  be  pleaded.  A  release  of  errors,  although  presented  in 
writing,  signed  by  the  parties  in  whose  names  a  writ  of  error  was  sued 
out,  can  not  be  properly  brought  to  the  notice  of  the  court  except  by 
being  pleaded.     Kern  et  al.  v.  Zink  et  al.  449. 
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PRESUMPTIONS. 
Presumptions  of  law  and  fact. 

1.  As  to  the  continuance  of  a  given  state  of  facts.  Where  the  existence 
of  a  particular  subject  matter  or  relation  has  once  been  proved,  its  con- 
tinuance is  presumed  till  proof  be  given  to  the  contrary,  or  till  a  differ- 
ent presumption  be  afforded  by  the  very  nature  of  the  subject  matter. 
Shipherd  et  al.  v.  Underwood,  475. 

2.  Whether  an  agent  has  paid  money  over  to  his  principal.  In  an 
action  agaiDst  an  agent  by  one  who  has  paid  money  to  him  on  account 
of  his  principal,  it  being  shown  the  money  was  paid  to  the  agent,  it  will 
not  be  presumed,  in  the  absence  of  proof  on  that  subject,  that  the  agent 
has  paid  over  the  money  to  his  principal.     Ibid.  475. 

3.  As  to  what  is  embraced  in  a  former  recovery.  See  FORMER 
RECOVERY,  5. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 

PROCESS. 
Citation  to  an  administrator. 

Should  run  in  the  name  of  the  people.  See  ADMINISTRATION  OF 
ESTATES,  6. 

PROMISSORY  NOTE. 
Of  the  place  of  payment. 

1.  Where  a  promissory  note,  dated  at  a  particular  place,  was  made 
payable  to  the  payees  "  at  their  office,"  it  is  not  the  legal  effect  of  such 
a  note  that  it  is  payable  to  them  only  at  their  office  at  the  place  of  date. 
Ghilds  v.  Laflin,  Butler  &  Co.  156. 

PUBLIC  RECORDS. 

Of  their  production  in  evidence.    See  EVIDENCE,  11, 12, 13. 

PURCHASERS. 
Purchaser  from  mortgagor. 

Bights  protected  on  foreclosure.    See  MORTGAGES,  5. 

QUO  WARRANTO. 
Whether  the  proper  remedy. 

1.  To  test  the  validity  of  a  law  extending  the  territorial  limits  of  a  city — 
quo  warranto.  The  question  as  to  the  constitutionality  of  an  act  of  the 
legislature  which  proposes  to  extend  the  territorial  limits  of  a  city  so 
as  to  include  lands  used  exclusively  for  farming  purposes,  contrary  to 
the  wishes  of  the  owners  of  such  lands,  can  not  be  raised  by  a  writ  of 
quo  warranto,  questioning  the  authorit}'  of  the  city  officers  to  exercise 
their  functions  as  such  within  the  extended  boundary.  The  People  ex 
rel.  Farrington  et  al.  v.  Whitcomb  et  al.  172. 
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QUO  WARRANTO.    Whether  the  proper  remedy.     Continued. 

2.  The  writ  of  quo  warranto  is  generally  employed  to  try  the  right 
a  person  claims  to  an  office,  not  whether  his  official  acts  should  be  con- 
fined to  a  particular  locality.  The  People  ex  rel.  Farrington  et  at.  v. 
WMtcomb  et  al.  172. 

3.  Nor  does  it  follow,  because  the  question  of  the  constitutionality 
of  a  law  may  arise  in  determining  whether  a  person  is  legally  in  office, 
that  the  proceeding  by  quo  warranto  may  be  resorted  to  for  the  mere 
purpose  of  determining  whether  a  law  is  constitutional.    Ibid.  172. 

4.  The  proper  mode  of  presenting  the  question  as  to  the  validity  of 
such  a  law,  would  seem  to  be  to  interpose  the  objection  as  a  defense 
against  the  enforcement  of  ordinances  of  the  city  within  the  extended 
boundary,  or  in  case  of  an  attempt  to  levy  and  collect  taxes  therein  for 
city  purposes,  to  apply  for  an  injunction.     Ibid.  172. 

Waiver  of  objection  to  the  remedy. 

5.  Whether  the  fling  of  an  answer  wM  have  that  effect.  See  PRAC- 
TICE, 1. 

RAILROADS. 
Delivery  op  freight  beyond  their  own  lines. 

1.  Duty  of  railroads  in  that  regard.  A  railroad  company  can  not  be 
compelled,  as  common  carriers,  to  receive  goods  at  stations  along  their 
line  for  transportation,  on  the  requirement  of  the  consignor  that  they 
shall,  themselves,  deliver  the  goods  at  a  point  beyond  or  off  their  own 
line  of  road,  or  to  deliver  goods  received  by  them  for  transportation, 
at  such  point.  The  legal  duty  of  the  company  in  that  regard  is 
commensurate  only  with  their  franchise;  it  is  confined  to  their  own 
line  of  road,  and  can  not  be  made  to  extend  beyond  it.  The  People  ex 
rel.  Hempstead  et  al.  v.  The  Chicago  &  Alton  Railroad  Co.  95. 

2.  Of  their  duty  to  acquire  facilities  to  deliver  goods  beyond  their  own 
lines.  Nor  can  a  railroad  company,  chartered  with  certain  express 
powers  and  privileges,  with  certain  termini  within  which  they  are  to 
be  exercised,  be  compelled  to  purchase,  for  the  accommodation  of  the 
public,  more  extended  privileges  beyond  the  limits  of  their  franchise, 
so  that  they  may  deliver  goods  at  points  not  upon  the  line  of  their 
road,  or  within  its  established  termini.    Ibid.  95. 

3.  So  where  it  was  sought  to  compel  a  railroad  company  to  receive 
a  quantity  of  grain  at  one  of  their  stations,  to  be  transported  and 
delivered  at  a  certain  grain  elevator  in  the  city  of  Chicago,  it  appeared 
such  elevator  was  situated  upon  a  side  or  switch  track  which  connected 
with  the  road  of  the  company  in  that  city,  but  was  beyond  its  actual 
terminus.  The  side  or  switch  track  was  constructed,  owned  and  con- 
trolled by  other  companies,  with  whom  the  company  against  whom  the 
remedy  was  sought,  had  no  arrangement  for  its  use,  except  as  might 
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RAILROADS. 
Delivery  of  freight  beyond  their  own  lines.  Continued. 
be  specialty  agreed  upon  in  particular  instances,  though,  under  an  ordi- 
nance of  the  city,  that  company  could  have  compelled  an  arrangement 
for  its  regular  and  permanent  use :  Held,  the  company  could  not  be 
compelled  to  receive  the  grain  to  be  delivered  at  such  elevator  beyond 
the  terminus  of  their  own  road,  nor  could  they  be  compelled  to  acquire 
the  right  to  use  the  switch  track  leading  from  their  road  to  the  elevator 
for  the  purpose  of  such  delivery.  The  People  ex  rel.  Hempstead  et  al.  v. 
The  Chicago  &  Alton  Railroad  Co.  95. 

4.  Nor  would  the  rights  of  the  parties  in  that  regard  be  affected' by 
the  fact  that  such  company  had  previously,  in  repeated  instances  deliv- 
ered freight  at  that  elevator,  by  the  use  of  such  switch  track  running 
thereto  but  by  virtue  of  special  agreements  to  that  effect.     Ibid.  95. 

5.  In  order  to  compel  a  railroad  company  to  deliver  grain,  shipped 
on  their  road  in  bulk,  at  a  particular  elevator  to  which  it  may  be  con- 
signed, it  is  indispensable  such  elevator  must  be  connected  by  some 
track  with  the  railroad  line  of  the  company,  and  be,  in  fact,  a  portion 
thereof,  or  such  as  would  be  regarded  a  portion  thereof,  for  the  pur- 
poses of  such  delivery,  under  the  act  of  1867,  entitled,  "  Warehouse- 
men."   Ibid.  95. 

6.  Mr.  Justice  Sheldon  holds,  that  so  long  as  a  railroad  company 
actually  makes  use  of  the  track  of  another  company,  leading  from  their 
own  road  to  an  elevator,  in  running  their  cars,  it  is  their  duty  to  deliver 
grain  there,  under  the  rule  in  Vincent's  case,  49  111.  33.     Ibid.  95. 

7.  Mr.  Justice  Scott  is  of  opinion,  it  was  the  duty  of  the  company 
in  this  case,  to  receive  the  grain  and  deliver  it  to  the  elevator  designa- 
ted, but  that  the  remedy  is  not  by  mandamus,  there  being  another 
complete  remedy.     Ibid  95. 

8.  Mr.  Justice  Walker  holds,  that  when  a  road  enters  the  city  of 
Chicago,  the  company  should  deliver  grain  there  at  any  elevator  to 
which  it  may  be  consigned,  either  upon  their  own  road,  or  upon  the 
road  of  any  other  company  with  which  they  have  running  arrange- 
ments, unless  in  so  doing  they  would  incur  unreasonable  expense;  but 
that  a  company  can  not  be  compelled  to  construct  or  acquire  facilities 
for  such  delivery  beyond  their  own  line.     Ibid.  95. 

Carrying  grain  in  bulk. 

9.  Duty  of  railroads.  Railroad  companies  can  not  disregard  the 
custom  which  has  obtained,  of  conveying  grain  in  bulk  over  the  lines 
of  their  own  roads,  and  delivering  it  at  any  elevator  thereon  to 
which  it  may  be  consigned.  If  consigned  to  an  elevator  or  ware- 
house not  on  their  road,  and  beyond  its  terminus,  or  if  there  be  no  ele- 
vator on  the  road  on  which  the  grain  is  carried,  then  they  may  right- 
fully refuse  to  receive  it  in  bulk.     Ibid.  95. 
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RAILROADS.     Continued. 
Power  to  make  rules  in  respect  to  passengers. 

10.  Whatever  rules  tend  to  the  comfort,  order  and  safety  of  the 
passengers  on  a  railroad,  the  company  are  authorized  to  make  and  to 
enforce.  But  such  rules  must  always  he  reasonable,  and  uniform  in 
respect  to  persons.  Chicago  &  Northwestern  Railway  Co.  v.  Williams, 
185. 

11.  Setting  apart  a  car  for  ladies.  A  rule  setting  apart  a  car  for  the 
exclusive  use  of  ladies,  and  gentlemen  accompanied  by  ladies,  is  a  rea- 
sonable rule,  and  it  may  be  enforced.     Ibid.  185. 

12.  Exclusion  of  colored  persons.  The  mere  fact  that,  under  the  rules 
and  regulations  of  the  company,  a  certain  car  in  their  passenger  train 
has  been  designated  for  the  exclusive  use  of  ladies,  and  gentlemen 
accompanied  by  ladies,  will  not  justify  the  exclusion  of  a  colored 
woman  from  the  privileges  of  such  car,  upon  no  other  ground  than 
that  of  her  color.     Ibid.  185. 

13.  Under  some  circumstances,  it  might  not  be  an  unreasonable 
rule  to  require  colored  persons  to  occupy  separate  seats  in  a  car  fur- 
nished by  the  company,  equally  as  comfortable  and  safe  as  those  fur- 
nished for  other  passengers.  But  in  the  absence  of  any  reasonable 
rule  on  the  subject,  the  company  can  not  lawfully,  from  caprice,  wan- 
tonness or  prejudice,  exclude  a  colored  woman  from  the  ladies'  car, 
merely  on  account  of  her  color.    Ibid.  185. 

Negligence.     See  that  title. 

Keeping  fences  in  repair.     See  NEGLIGENCE,  6. 

RECEIPT. 
Of  a  receipt  as  a  contract. 

When  given  by  an  express  company  for  goods  received  for  transportation. 
See  EXPRESS  COMPANIES,  8. 

RECORDS. 
Public  records. 

Of  their  production  in  evidence.     See  EVIDENCE,  11,  12,  13. 

REFORM  SCHOOL  OF  CHICAGO. 
Personal  liberty  of  children. 

1.  Of  their  care  and  custody — relative  rights  of  the  parent  and  the 
State — imprisonment  without  crime.  The  parent  has  the  natural  right 
to  the  care  and  custody  of  his  child,  and  this  right  should  not  be 
abridged  by  the  State,  except  from  a  necessity  arising  from  gross  mis- 
conduct or  almost  total  unfitness  on  the  part  of  the  parent.  The  People 
ex  rel.  O'Connell  v.  Turner,  280. 
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REFORM  SCHOOL  OF  CHICAGO. 
Personal  liberty  op  children.     Continued. 

2.  The  State  has  no  power  to  imprison  a  child,  who  has  committed 
no  crime,  on  the  mere  allegation  that  he  is  "destitute  of  proper  parental 
care,  and  is  growing  up  in  mendicancy,  ignorance,  idleness  and  vice." 
The  People  ex  rel.  0'  Connell  v.  Turner,  280. 

3.  The  acts  of  1863  and  1867,  in  reference  to  the  "  reform  school " 
of  the  city  of  Chicago,  purport  to  authorize  the  commitment  to  such 
"  reform  school,"  of  children  between  the  ages  of  six  and  sixteen  years, 
"  who  are  destitute  of  proper  parental  care,  and  growing  up  in  men- 
dicancy, ignorance,  idleness  or  vice,"  but  who  may  have  committed  no 
crime,  to  be  there  "  kept,  disciplined,  instructed,  employed  and  gov- 
erned," until  they  shall  be  reformed  and  discharged,  or  shall  have 
arrived  at  the  age  of  twenty-one  years ;  and  the  sole  authoritj^  to  dis- 
charge is  attempted  to  be  given  to  a  board  of  guardians.  Under  these 
laws,  a  boy,  between  fourteen  and  fifteen  years  of  age,  was  committed 
to  the  "reform  school,"  without  having  been  convicted  or  charged 
with  any  crime,  and  on  application  of  the  father  of  the  boy  for  a  writ  of 
habeas  corpus,  on  the  allegation  that  the  latter  was  illegally  restrained 
of  his  liberty :  Held,  the  laws  under  which  he  was  so  imprisoned  were 
in  violation  of  the  bill  of  rights  embodied  in  the  constitution,  which 
declares  the  inherent  and  inalienable  right  of  all  men  to  their  per- 
sonal liberty,  and  were  therefore  void.    Ibid.  280. 

RELEASE  OF  ERRORS. 
Must  be  pleaded.    See  PRACTICE  IN  THE  SUPREME  COURT,  2. 

REMEDIES. 
Foreclosure  by  scire  facias. 

1.  Where  the  debt  has  been  assigned.     See  MORTGAGES,  6,  7. 
Legality  op  issuing  bonds. 

2.  In  what  mode  determined.    See  MINISTERIAL  OFFICERS,  1, 2. 
Homestead. 

3.  Remedy  of  the  wife  in  respect  thereto  in  the  life  time  of  her  husband. 
See  HOMESTEAD,  1. 

Mortgagor  op  chattels. 

4.  Of  his  remedy  where  the  mortgagee  takes  the  property  into  posses- 
sion when  the  debt  is  extinguished.    See  REPLEVIN,  1. 

By  action  on  the  case  or  trespass. 

5.  Where  tlie  owner  of  personal  property  is  prevented  from  consum- 
mating a  sale  by  reason  of  its  wrongful  seizure.     See  ACTIONS,  1,  2. 

Whether  by  quo  warranto. 

6.  To  test  the  validity  of  a  law  extending  the  territorial  limits  of  a  city. 
Sec  QUO  WARRANTO,  1  to  4. 
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REMEDIES.     Continued. 
Waiver  of  objection  to  the  remedy. 

7.  By  filing  an  answer  in  a  proceeding  by  quo  warranto — not  a  waiver 
See  PRACTICE,  1. 

Delivery  op  freight  by  railroads. 

8.  Remedy  to  compel  a  railroad  company  to  deliver  grain  at  a  particular 
elevator.     See  MANDAMUS,  1,  2,  3. 

REPLEVIN. 
When  the  action  will  lie. 

1.  What  matters  may  be  adjusted  therein.  A  mortgagee  of  chattels 
took  the  property  into  possession  for  non-payment  of  the  last  of  a  series 
of  notes  to  secure  which  the  mortgage  was  given,  and  thereupon  the 
mortgagor  brought  an  action  of  replevin  against  the  mortgagee  to 
recover  the  possession  of  the  property.  The  defendant  set  up  the  mort- 
gage and  the  notes  secured  thereby,  alleging  the  non-payment  of  the 
last  of  the  series,  and  consequent  breach  of-  the  condition  of  the  mort- 
gage. To  this  the  plaintiff  replied  that  the  notes  were  given  on  the 
purchase  from  the  mortgagee  of  the  property  embraced  in  the  mort- 
gage, in  respect  to  which  there  was  a  warranty,  and  that  the  damages 
arising  from  a  breach  of  such  warranty  equaled  in  amount  the  note 
remaining  unpaid,  and  sought  to  have  such  damages  applied  in  extin- 
guishment of  that  note :  Held,  the  replication  was  good,  and  the  mat- 
ters involved  therein  could  be  properly  adjusted  in  the  action  of 
replevin.     Hutt  v.  Bruckman  et  al.  441. 

RESCISSION  OF  CONTRACTS.     See  CONTRACTS,  3,  4. 

RESULTING  TRUSTS.     See  TRUSTS,  6  to  9. 

REVERSAL  OF  DECREE. 
Decree  of  foreclosure. 

1.  Effect  of  its  reversal,  on  tJie  lien  of  the  mortgage.  A  defective 
acknowledgment  of  a  mortgage  will  not  operate  to  impair  the  validity 
of  the  instrument,  nor  will  the  reversal  of  a  judgment  of  foreclosure  for 
that  cause  at  all  affect  the  lien  of  the  mortgage.     Zeigler  v.  Hughes,  288. 

REWARD. 
By  whom  recoverable. 

1.  A  bank  having  paid  out  a  large  sum  of  money  upon  forged  drafts, 
offered  a  reward,  through  the  medium  of  a  circular  addressed  "to  any 
bank  officer  or  police  detective,"  for  the  detection  and  conviction  of 
the  forger  and  the  recovery  of  the  money.  A  person  who  was  neither 
a  "  bank  officer  "  nor  a  "  police  detective,"  believing  he  had  discovered 
the  criminal,  communicated  his  suspicions  to  an  officer  of  the  bank,  by 
letter,  saying,  if  the  person  turned  out  to  be  the  guilty  party  he  should 
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REWARD.     By  whom  recoverable.     Continued. 

claim  the  reward.  The  bank  officer  responded,  enclosed  one  of  the 
circulars  offering  the  reward,  advised  his  informant  "  to  keep  quiet, 
but  a  close  watch,"  and  that  he  would  send  a  detective  to  him.  The 
detective  was  sent,  and  the  bank  officer  also  went,  and  both  communi- 
cated personally  with  their  informant,  and,  through  information  derived 
from  him,  the  suspected  person  was  arrested  and  convicted,  and  most 
of  the  money  recovered :  Held,  the  person  thus  instrumental  in 
accomplishing  the  purpose  for  which  the  reward  was  offered,  his  ser- 
vices being  accepted  and  availed  of  by  those  offering  it,  was  entitled  to 
the  reward,  although  he  was  not  embraced  in  the  description  of  persons 
to  whom  it  was  originally  proposed.  First  National  Bank  of  Madison, 
Wisconsin,  v.  Hart,  62. 

RIPARIAN  OWNERS. 
Who  so  considered. 

1.  Of  the  owners  of  canal  lots  in  the  city  of  Chicago.  Upon  certain 
land  situate  in  the  original  town  of  Chicago,  which  was  granted  by  the 
general  government  to  this  State  and  which  constituted  a  part  of  the 
canal  lands,  the  canal  commissioners  laid  off  certain  blocks  and  lots, 
some  of  the  lots  fronting  on  the  East  on  Canal  street,  which  was  bor- 
dered on  the  side  opposite  these  lots  by  the  Chicago  river:  Held,  the 
owners  of  lots  fronting  on  that  street  on  the  side  separated  from  the 
river  by  the  street,  had  no  right  of  private  property  merely  by  virtue 
of  such  ownership,  in  land  that  might  lie  on  the  opposite  side  of  the 
street  immediately  upon  the  river  bank.     Allen  et  al.  v.  Munn  et  al.  486. 

2.  Nor  is  there  any  act  of  the  legislature  giving  to  such  owners  an 
equitable  right  to  acquire  title  to  land  lying  opposite  their  lots,  between 
the  street  and  the  river,  to  the  exclusion  of  other  persons.  The  legis- 
lation on  that  subject  left  it  to  the  discretion  of  the  common  council 
of  the  city  to  determine  to  whom  the  wharfage  lots  should  be  conveyed. 
Ibid.  486. 

SALES. 
What  constitutes  a  sale. 

1.  As  distinguished  from  a  bailment.  When  the  identical  thing 
delivered  is  to  be  restored,  though  in  an  altered  form,  the  contract  is 
one  of  bailment,  and  the  title  to  the  property  is  not  changed ;  but 
when  there  is  no  obligation  to  restore  the  specific  article,  and  the 
receiver  is  at  liberty  to  return  another  thing  of  equal  value,  he  becomes 
a  debtor  to  make  the  return,  and  the  title  to  the  property  is  changed — 
it  is  a  sale.    Lonergan  v.  Stewart,  44. 

2.  Of  a  deposit  of  grain  in  a  warehouse.  So  where  grain  was  depos- 
ited in  a  warehouse,  on  the  understanding  between  the  warehouseman 
and  the  owner  of  the  grain,  not  that  the  identical  grain,  or  grain  of 
like  quality,  was  to  be  returned,  but  the  money  value  thereof,  to  be 
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SALES.    What  constitutes  a  sale.     Continued. 

ascertained  by  the  market  price  on  the  day  the  depositor  should  choose 
to  fix,  the  transaction  was  held  to  be  a  sale,  not  a  mere  bailment.  Lon- 
ergan  v.  Stewart,  44. 

Sale  of  chattels. 

3.  What  constitutes.  Where  a  person  purchased  a  brick  kiln,  the 
agreement  being,  that  the  purchaser  should  take  the  brick  and  dispose 
of  them,  and  apply  the  proceeds  on  debts  of  the  vendor,  it  was  held,  in 
an  action  of  replevin  by  the  vendee  against  one  who  claimed  to  hold 
under  an  attachment  against  the  vendor,  it  would  tend  to  mislead  the 
jury  to  instruct  them  that  such  a  transaction  did  not  amount  to  a  sale. 
Such  an  agreement  might  amount  to  a  sale,  if  the  transaction  was  fair. 
Piner  v.  Cover,  391. 

Delivery  op  possession  op  chattels. 

4.  What  amounts  to.  On  the  sale  of  a  brick  kiln,  it  is  not  essential 
to  the  transfer  of  possession  to  the  vendee,  that  he  should  remove  the 
kiln  from  the  ground;  it  is  enough,  if  he  exercise  acts  of  ownership 
over  it,  to  the  exclusion  of  others — as  in  taking  possession  of  the  kiln 
on  the  ground  where  it  stood,  and  selling  brick  therefrom.     Ibid.  391. 

Sale  under  trust  deed. 

5.  Want  of  notice  to  the  debtor — bad  faith — inadequacy  of  price.  A 
party  holding  certain  real  estate  under  a  contract  of  purchase,  sold  the 
same,  receiving  from  his  vendee  a  part  of  the  purchase  price  in  cash, 
and  for  the  residue  his  promissory  notes,  which  were  transferred 
before  their  maturity.  Subsequently,  this  vendor  forfeited  his  contract 
of  purchase,  and  thereupon  his  vendee  purchased  from  the  original 
vendor,  receiving  a  deed  for  the  premises,  and  executing  a  deed  of  trust 
thereon  to  secure  a  portion  of  the  purchase  money,  and  at  the  same 
time  receiving  from  his  grantor  a  bond  to  indemnify  him  against  his 
outstanding  notes  given  on  his  former  purchase.  It  was  also  agreed 
that  steps  should  be  taken,  at  the  expense  of  the  grantee  in  the  trust 
deed,  to  restrain  the  collection  of  those  outstanding  notes,  and  to 
recover  the  money  paid  on  the  first  purchase,  which  was  to  inure  to 
the  benefit  of  the  vendor  on  the  second  sale.  The  trustee  in  the  trust 
deed  also  agreed,  as  the  agent  of  the  holder,  that  the  residue  of  purchase 
money  secured  thereby  should  not  be  demanded  until  the  suit  in  respect 
V)  those  notes  should  be  determined,  yet,  pending  that  suit,  and  without 
any  notice  to  the  grantor  in  the  deed  of  trust,  the  trustee  sold  the 
property,  at  a  grossly  inadequate  price,  the  circumstances  tending  to 
show  it  was  not  a  fair  and  real  transaction  with  any  of  the  parties  to  it ; 
there  was  no  money  paid,  or  deed  made  to  the  purchaser,  for  a  period 
of  two  months  after  the  sale.  It  was  held,  the  trustee's  sale  should  be 
set  aside,  on  bill  filed  for  that  purpose,  in  order  to  a  more  equitable 
adjustment  of  the  rights  of  the  parties.     Stone  v.  Fargo  et  al.  71. 

39— 55th  III. 


610  INDEX. 

SALES.     Continued. 
Sale  op  stocks. 

6.  In  hands  of  an  agent.  The  owner  of  certain  shares  of  stock  in 
an  insurance  company,  placed  them  in  the  hands  of  a  person  who 
was  a  member  of  a  partnership  firm,  and  gave  him  a  power  of  attorney 
to  sell  them.  The  stocks  were  transferred,  for  convenience,  by  this 
agent  to  the  firm  of  which  he  was  a  member,  and  upon  the  question 
whether  the  firm  had  appropriated  them  to  their  own  use  so  as  to  ren- 
der them  liable  to  the  owner  therefor,  as  in  case  of  a  sale,  it  was  held, 
upon  the  facts,  there  was  no  such  appropriation,  the  firm,  as  such, 
never  having  had  anything  to  do  with  the  stocks,  the  transfers  to  and 
from  the  firm  being  the  transactions  of  the  individual  partner,  alone, 
who  held  the  power  of  attorney.     Adams  et  al.  v.  Sturges  et  al.  468. 

Parol  authority  to  sell  land. 

7.  Of  its  sufficiency.     See  AGENCY,  1. 

SATISFACTION  OF  JUDGMENT. 
Set  off  of  claim  in  another  suit.    See  SET  OFF,  3. 

SCIRE  FACIAS. 
Foreclosure  by  scire  facias. 

Where  the  debt  has  been  assigned.    See  MORTGAGES,  6,  7. 

SET  OFF. 
When  allowed. 

1.  In  an  action  to  recover  for  work  and  labor  done  and  materials 
furnished  by  the  plaintiff  in  the  erection  of  a  house  for  the  defendant, 
it  appeared  the  building  was  not  finished  in  the  manner  provided  for 
in  the  contract,  and  it  was  held,  in  respect  to  such  items  as  the  plaintiff 
had  omitted,  the  defendant  was  entitled  to  have  them  or  the  value 
thereof,  allowed  by  way  of  recoupment  or  set  off'  against  the  price 
agreed  to  be  paid.     Queen  v.  Doolan,  526. 

Former  recovery. 

2.  And  appeal  therefrom  pending.  A  defendant  in  an  action  of 
assumpsit  may  plead  as  a  set  off  a  claim  upon  which  he  has  already 
obtained  a  judgment  against  the  plaintiff,  from  which  the  latter  has 
taken  an  appeal  which  is  still  pending.     Qaddis  v.  Leeson,  522. 

3.  Effect  of  such  a  plea  as  a  satisfaction  of  the  judgment — injunction. 
The  filing  of  such  a  plea,  and  offering  evidence  under  it,  will  operate 
as  a  satisfaction  of  the  judgment  previously  obtained  by  the  defendant, 
and  will  enable  the  plaintiff  to  enjoin  its  collection,  in  the  event  of  its 
affirmance  in  the  appellate  court.    Ibid.  522. 

Against  a  debt  due  to  an  estate. 

4.  When  allowable — in  equity.  A  purchaser  of  land  gave  his  notes 
for  a  portion  of  the  purchase  money,  and  simultaneously  therewith,  as 
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SET  OFF.    Against  a  debt  due  to  an  estate.     Continued. 

a  part  of  the  same  transaction,  the  grantor  executed  to  the  purchaser 
a  bond  to  indemnify  and  save  him  harmless  as  against  certain  out- 
standing notes  given  by  him  upon  a  prior  purchase  of  the  same  premises 
from  a  third  party  who  had  bought  from  the  same  grantor,  but  had 
forfeited  his  contract.  After  the  death  of  the  grantor,  the  party  thus 
sought  to  be  indemnified  was  compelled  to  pay  those  outstanding 
notes :  Held,  that  in  equity,  the  party  so  damnified  could  set  off  the 
sum  paid  by  him.,  against  his  notes  due  to  the  estate  of  his  grantor, 
it  appearing  the  estate  was  solvent  and  the  interests  of  other  creditors 
would  not  be  affected  thereby.     Stone  v.  Fargo  et  al.  71. 

5.  Nor  would  +>he  fact  that  the  debt  arising  from  a  breach  of  the 
condition  of  the  bond  of  indemnity  did  not  accrue  and  become  fixed  in 
the  life  time  of  the  party  executing  it,  at  all  affect  the  right  of  set  off  in 
such  case  against  his  estate.    Ibid.  71. 

6.  And  the  claim  arising  ouf,  of  a  breach  of  the  condition  of  the  bond 
of  indemnity,  should  go  in  discharge  of  the  notes  given  for  the  purchase 
money  of  the  land,  without  reference  to  the  claims  of  other  creditors 
of  the  estate,  inasmuch  as  that  indemnity  appeared  to  be  one  of  the 
terms  of  purchase,  and  all  being  parts  of  the  same  transaction.    Ibid.  71. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  13  to  17. 

STAMP  ACT. 

Omission  op  stamps  on  contracts. 

1.  Effect  thereof.  The  omission  of  stamps,  required  by  act  of  con- 
gress to  be  placed  upon  written  contracts,  does  not  affect  the  validity 
of  such  instruments,  or  their  admissibility  in  evidence,  in  the  courts  of 
this  State.    Bowen  v.  Byrne,  467. 

STATE  RIGHTS. 
Foreign  corporations. 

Poioer  of  the  States  to  prescribe  the  conditions  upon  which  they  may  do 
business  within  their  borders.    See  CORPORATIONS,  7,  8. 

STATUTES. 
Constitutionality. 

1.  Act  of  1867  "to  establish  a  police  force  for  tlie  city  of  East  St.  Louis." 
Of  its  constitutionality.     The  People  ex  rel.  Wider  et  al.  v.  Canty,  33. 

2.  Reform  school  of  Chicago — acts  of  1863  and  1867,  authorizing  the 
imprisonment  of  children  without  crime— for  their  ''■reformation1'1 — declared 
unconstitutional  in  Tlie  People  ex  rel.  0' Connelly.  Turner,  280  See 
REFORM  SCHOOL  OF  CHICAGO. 
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STATUTES.     Continued. 
Statutes  construed. 

3.  Renunciation  of  will  by  widow  of  the  testator — of  her  rights — the 
tenth,  eleventh  and  fifteenth  sections  of  the  Dower  act,  and  the  act  of 
1847,  construed  in  Boyles  et  al.  Fxors.  v.  McMurphy,  236.  See  WILLS, 
4  to  7. 

4.  Where  there  is  no  devise  or  bequest  to  the  wife — of  her  right  in  the 
personal  property.  The  statute  on  that  subject  construed  in  the  case  of 
Taylor's  will,  252.     See  WILLS,  8. 

5.  Distribution  to  heirs — accounting  by  an  administrator — within  what 
time  they  may  be  ordered.  The  statute  on  that  subject  construed  in 
Reynolds,  Admr.  v.  The  People,  328.  See  ADMINISTRATION  OF 
ESTATES,  1  to  4. 

6.  Larceny  by  a  bailee — what  constitutes.  The  statute  construed  in 
Phelps  et  al.  v.  The  People,  334.     See  CRIMINAL  LAW,  1. 

7.  Married  women — act  of  1861 — its  effect  in  respect  to  property  which 
had  vested  in  the  husband  before  its  passage,  as  to  his  creditors.  Bridg- 
ford  et  al.  v.  Riddell  et  al.  261.  See  FRAUDULENT  CONVEYAN- 
CES, 3,  4. 

8.  Married  women — engaging  in  trade,  through  the  agency  of  the  hus- 
band. Effect  of  act  of  1861.  Wilson  et  al.  v.  Loomis  et  al.  352.  See 
MARRIED  WOMEN,  1,  2. 

9.  Corporations — of  their  right  to  sue  after  dissolution.  Act  of  March 
24,  1869,  construed  in  Ramsey  v.  Peoria  Marine  &  Fire  Insurance  Co. 
311.     See  CORPORATIONS,  5,  6. 

10.  Police  force  in  the  city  of  East  St.  Louis — effect  of  the  act  of  1867 
on  that  subject,  upon  the  power  of  the  city  authorities  to  cveate  and  pay  a 
police  force.     See  EAST  ST.  LOUIS,  CITY  OF,  2,  3. 

11.  Apprentices — of  a  void  indenture.  The  statute  on  that  subject 
construed  in  Ford  v.  McVay,  119.     See  APPRENTICES,  1,  2,  3. 

12.  Witnesses — parties  as  witnesses,  under  act  of  1867.  Leach  v. 
Nichols  et  al.  273.     See  WITNESSES,  1. 

STATUTE  OF  FRAUDS. 

Whether  it  must  be  pleaded. 

1.  When  not  necessary.  Where  a  bill  for  specific  performance  sets 
out  a  contract  in  writing  as  the  alleged  ground  of  relief  sought,  it  is 
not  necessary  the  defendant  should  plead  the  statute  of  frauds  in  antici- 
pation of  an  attempt  on  the  part  of  the  complainant  to  prove  a  parol 
contract  for  the  sale  of  land.  It  is  time  enough  to  plead  that  statute 
when  it  is  alleged  the  defendant  has  made  a  contract  which  is  within 
its  purview.     Taylor  et  al.  v.  Merrill,  52. 

Parol  trusts  respecting  lands. 

2.  An  express  trust  in  respect  to  lands,  resting  entirely  in  parol,  is 
within  the  statute  of  frauds,  and  void.    Rogers  v.  Simmons  et  al.  76. 
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STATUTE  OF  FRAUDS.   Parol  trusts  respecting  lands.  Continued. 

3.  So  where  a  guardian  of  minor  children  succeeded  in  purchasing 
a  tract  of  land  which  had  formerly  belonged  to  the  father  of  his  wards, 
at  a  less  price  than  he  could  otherwise  have  obtained  it  for,  on  the 
representation  to  the  then  owner  of  the  land  that  he  was  acting  as 
guardian  and  wished  to  secure  the  land  for  the  children,  taking  the 
conveyance,  however,  in  his  own  name,  absolutely,  and  paying  his 
own  money  on  the  purchase,  it  was  held,  no  express  trust  could  arise  in 
favor  of  the  wards,  based  upon  these  representations  of  their  guardian, 
because,  being  in  parol,  they  were  within  the  statute  of  frauds.  Rogers 
v.  Simmons  et  al.  76. 

4.  What  will  amount  to  a  fraud  in  respect  thereto.  The  mere  violation 
of  a  parol  promise  or  trust,  as  to  an  interest  in  land,  will  not,  of  itself, 
constitute  such  a  fraud  as  will  take  a  case  out  of  the  statute  of  frauds. 
Ibid.  76. 

5.  Where  a  purchaser  of  lands  under  a  decree  of  foreclosure  of  a 
mortgage,  took  the  title  in  his  own  name,  and  gave  his  note  for  the 
purchase  money,  it  was  field,  an  express  trust  could  not  arise  in  favor  of 
one  who  held  the  equity  of  redemption,  on  a  parol  agreement  between 
the  latter  and  the  purchaser,  made  at  the  time  or  prior  to  the  sale, 
that  the  purchaser  should  make  the  purchase  and  hold  the  title  for  the 
benefit  of,  and  in  trust  for,  such  owner  of  the  equity  of  redemption, 
and  as  a  security  for  the  advances  made  by  the  purchaser.  Such  a 
trust,  resting  merely  in  parol,  is  within  the  statute  of  frauds.  Walter 
v.  Klock  et  al.  362. 

6.  No  subsequent  arrangement,  made  after  the  purchase,  nor  any 
parol  agreement  existing  before,  nor  parol  declaration  at  the  time  that  a 
purchase  is  made,  for  the  benefit  of  some  other  person,  will  raise  a  trust 
in  favor  of  the  latter,  in  the  absence  of  any  other  fraud  than  that 
which  arises  from  the  violation  of  the  purchaser's  parol  promise,  where 
he  takes  the  title  in  his  own  name,  and  pays  the  consideration  out  of 
his  own  funds.    Ibid.  362. 

SUBSCRIPTION. 
Subscription  to  stock  of  bank. 

Consideration  of  note  given  therefor.     See  CONSIDERATION,  1. 

TAXES  AND  TAX  TITLES. 
Op  the  rule  of  uniformity. 

1.  Omission  to  assess  all  the  property  subject  to  assessment.  While  a 
statute,  which,  in  terms  or  by  necessary  implication,  authorizes  the 
omission  from  taxation  for  corporate  purposes,  of  real  or  personal 
property  within  the  limits  of  a  municipal  corporation,  so  as  to  destroy 
the  uniformity  in  respect  to  persons  and  property  within  the  jurisdic- 
tion thereof,  required  by  the  fifth  section  of  the  ninth  article  of  the 
constitution  of  1848,  would  be  void,  yet  such  omissions  by  ministerial 
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TAXES  AND  TAX  TITLES. 
Of  the  kule  of  uniformity.  Continued. 
officers,  as  where  the  assessor  fails  to  list  and  assess  all  property  sub- 
ject to  taxation,  whether  made  wilfully  or  from  carelessness,  can  not 
be  taken  advantage  of  to  defeat  a  recovery  for  taxes  against  property 
which  has  been  assessed.  Such  officers  may  make  themselves  amenable 
to  the  law  for  misconduct  in  office,  but  can  not  thus  stop  the  wheels  of 
government.    Dunham et  al.  v.  City  of  Chicago,  358. 

Report  of  the  collector. 

2.  Of  its  requisites.  It  was  held,  in  Morrill  v.  Swartz,  39  111.  108, 
under  the  thirty-third  section  of  the  act  concerning  the  public  revenue, 
the  report  required  to  be  filed  by  the  collector,  of  the  delinquent  lands, 
or  town  lots,  must  substantially  follow  the  form  required  by  the  stat- 
ute, or  no  title  will  pass  at  the  tax  sale.    Fox  v.  Turtle,  377. 

3.  When  insufficient.  So  where  the  report  of  the  collector  simply 
shows  the  total  amount  of  taxes  due,  without  specifying  whether  the 
delinquent  tax  was  due  to  the  State  or  county,  such  an  error  is  fatal, 
and  the  purchaser  at  the  tax  sale  can  acquire  no  title.    Ibid.  377. 

Certificate  of  publication. 

4  Whether  sufficient.  Where  a  party  claimed  title  to  a  lot  of  ground 
iu  the  city  of  Chicago,  under  a  sale  for  taxes  assessed  by  the  city,  the 
certificate  of  publication  of  the  collector's  notice  of  his  intended  applica- 
tion for  judgment  being  signed  in  the  name  of  the  publisher  by  a  third 
person,  the  authority  of  such  third  person  to  so  use  the  name  of  the 
publisher  not  appearing,  was  held  insufficient  and  the  tax  title  defect- 
ive.   Ibid.  377. 

5.  But  it  seems,  that  in  case  a  newspaper  were  published  by  a  firm 
or  by  a  corporation,  the  certificate  of  one  of  the  partners,  or  of  an  officer 
of  the  corporation,  the  same  showing  the  official  connection  of  the 
person  making  it  with  the  newspaper,  might  be  regarded  as  sufficient. 
Ibid.  377. 

Time  of  levying  county  tax. 

6.  Under  section  eight  of  tJie  revenue  law  of  1845.  That  section  is  per- 
emptory in  requiring  a  county  tax  to  be  levied  at  the  March  term  of 
the  county  commissioners'  court,  and  if  levied  at  the  June  term,  the 
levy  and  all  subsequent  proceedings  under  it  would  be  void.  McLaugh- 
lin v.  Thompson,  249. 

Where  a  part  of  a  tax  was  illegally  levied. 

7.  Effect  upon  a  sale  and  tax  deed  thereunder.  It  has  been  held  that  if 
any  portion  of  a  tax  upon  which  a  judgment  was  rendered,  was  illegal, 
or  if  the  judgment  was  for  too  large  a  sum,  even  to  the  extent  of  a  few 
cents,  a  sale  and  tax  deed  based  upon  such  judgment  would  be  void. 
Ibid.  249. 
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TAXES  AND  TAX  TITLES. 
Where  a  part  of  a  tax  was  illegally  levied.     Continued. 

8.  So  wliere  a  part  of  the  tax  for  which  a  judgment  was  rendered, 
was  a  county  tax,  levied  while  the  revenue  law  of  1845  was  in  force, 
and  at  a  time  other  than  the  March  term  of  the  county  commissioners' 
court,  and  therefore  illegally  levied,  it  was  held,  a  tax  deed  founded 
on  such  judgment  was  void,  and  no  recovery  in  ejectment  could  be  had 
under  it.     McLaughlin  v.  Thompson,  249. 

Proof  of  tax  title. 

9.  Necessity  of  supporting  t/te  deed  by  a  judgment  and  precept.  In  a 
suit  in  chancery  to  foreclose  a  mortgage  against  the  mortgagor  and  the 
grantee  of  the  equity  of  redemption,  the  latter  relied  upon  a  tax  title 
to  prevent  a  foreclosure ;  but  on  the  hearing  produced  only  a  tax  deed, 
without  judgment  or  precept :  Held,  the  court  properly  decreed  a  fore- 
closure.    Buck  v.  Delafield,  Exor.  31. 

Taxation  for  corporate  purposes. 

10.  And  of  tlie  power  to  create  a  debt  against  a  municipal  corporation. 
The  legislature  ordinarily  has  no  power  to  impose  a  debt  or  levy  a  tax 
upon  a  municipal  corporation  without  its  assent,  or  to  authorize  per- 
sons not  corporate  officers  to  create  a  debt,  against  the  corporation,  or 
to  levy  a  tax  therein,  either  directly  or  indirectly,  without  the  consent 
of  those  to  be  affected  thereby,  or  of  the  municipal  authorities.  Wider 
et  al.  v.  City  of  Bast  St.  Louis,  133. 

11.  This  rule,  as  announced  in  the  case  of  Lovingston  v.  Wider  et  al. 
53  111.  302,  and  applied  to  the  action  of  the  police  commissioners  of  the 
city  of  East  St.  Louis  under  the  act  of  1867,  is  adhered  to.  Ibid.  133. 
The  People  ex  rel.  Wider  et  al.  v.  Canty,  33. 

"  Corporate  authorities." 

12.  Who  are  such.  The  police  commissioners,  the  appointment  of 
whom  is  provided  for  by  the  act  of  1867,  entitled  "an  act  to  establish  a 
police  force  for  the  city  of  East  St.  Louis,"  are  not  corporate  authori- 
ties of  that  city,  and  have  no  power  to  create  a  debt  against  the  muni- 
cipality without  its  consent.     Wider  et  al.  v.  City  of  East  St.  Louis,  133. 

Levying  of  a  local  tax  by  the  legislature. 

13.  Without  the  consent  of  the  corporate  authorities.  The  doctrine  in 
reference  to  the  possible  existence  of  cases  in  which  the  legislature 
may  impose  a  local  tax  without  the  consent  of  the  corporate  authori- 
ties— as  in  case  of  the  failure  of  the  police  department  of  a  city  to  pro- 
vide reasonable  security  for  life  and  property,  and  the  State  should 
undertake  to  supply  such  deficiency,  and  assess  the  expense  thereof 
upon  the  city— has  no  application  in  a  case  where  it  is  attempted  to 
confer  the  power  of  creating  a  debt  against  the  city,  without  its  con- 
sent, upon  police  commissioners  appointed  under  a  law  which  was 
never  submitted  to  nor  approved  by  the  people  of  the  city  or  its  cor- 
porate authorities.    Ibid.  133. 
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TENANTS  IN  COMMON. 
Improvements  made  by  one. 

Of  their  proper  adjustment  in  case  of  partition.     See  PARTITION,  1. 

TOWNS. 
Injury  from  defective  highways. 

Towns ■  which  are  merely  civil  divisions  of  counties,  not  liable  to  private 
actions  for  such  injury.     See  HIGHWAYS,  4,  5. 

TRESPASS. 
When  the  action  will  lie. 

1.  For  wrongfully  seizing  personal  property.     See  ACTIONS,  2. 
Trespass  by  live  stock. 

2.  Of  adjacent  proprietors — sufficiency  of  division  fences.  In  an 
action  to  recover  for  the  trespasses  committed  in  the  field  of  the  plain- 
tiff by  hogs  of  the  defendant,  it  appeared  the  hogs  entered  the  plaintiff 's 
field  through  a  division  fence,  from  an  adjoining  field  owned  by  the 
defendant,  such  division  fence  being  owned  entirely  by  the  plaintiff: 
Held,  the  fence  was  not  a  partition  fence,  under  the  statute,  hence,  the 
question  of  its  sufficiency  was  not  involved.     McBride  v.  Lynd,  411. 

3.  Under  such  circumstances,  the  rule  of  the  common  law  prevails, 
that  each  man  is  bound  to  take  care  of,  and  keep  his  cattle  on  his  own 
land.     Ibid.  411. 

TRUSTS.  4 

Whether  a  trust  exists. 

1.  A  sale  was  had,  under  a  power  of  sale  in  a  mortgage,  of  premises 
occupied  by  the  mortgagors,  husband  and  wife,  as  a  homestead,  of 
which,  however  there  was  no  release  in  the  mortgage.  At  the  sale 
there  was  an  agreement  between  the  wife  and  the  purchaser,  that 
the  former  should  have  the  right  of  redemption  therefrom,  within 
one  year,  by  the  re-payment  of  the  purchase  money,  with  twenty- 
five  per  cent  interest.  Other  persons  present  at  the  sale,  were  ready 
and  willing  to  secure  the  property  for  the  wife,  but  for  this  agreement. 
Some  two  years  after  the  sale  the  purchaser  recovered  a  judgment  in 
ejectment  against  the  husband,  under  which  he  ousted  the  wife  from 
possession,  the  husband  in  the  meantime  having  abandoned  the  wife, 
leaving  her  without  the  means  of  support.  Within  the  year  after  the 
sale  the  wife  had  an  interview  with  the  purchaser  on  the  subject  of  the 
redemption,  and  could  then  have  obtained  the  money  by  mortgaging 
the  premises,  which  he  would  not  permit  to  be  done.  No  further  effort 
was  made  by  her  towards  redemption  for  six  years  after  the  sale,  when 
she  filed  her  bill  in  chancery  against  the  purchaser,  seeking  thereby 
to  establish  a  trust  relation  between  him  and  herself  in  respect  to  the 
property :  Held,  the  relation  of  trustee  and  cestui  que  trust  did  not 
exist.     The  laches  on  her  part  was  inconsistent  with  such  relation,  the 
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TRUSTS.     Whether  a  trust  exists.     Continued. 

purchaser  having  for  five  years  after  the  time  of  redemption  expired, 
been  permitted  to  pay  taxes,  and  make  repairs  and  improvements  on 
the  premises,  involving  a  large  expenditure  of  money.  Mix  et  al.  v. 
King,  434. 

2.  Where  a  purchaser  of  land,  under  an  agreement  with  his  vendor, 
paid  the  purchase  money  to  a  third  person  to  be  applied  by  the  latter 
in  the  payment  of  the  debts  of  the  vendor,  and  such  third  person 
accepts  the  money  for  that  purpose,  he  thereby  becomes  a  trustee, 
holding  the  money  for  the  benefit  of  the  creditors  for  whom  it  was 
intended,  and  a  court  of  equity  will,  a-t  their  instance,  compel  the  exe- 
cution of  the  trust.    Doolittle  et  al.  v.  Jenkins  ei  al.  400. 

Trusts  arising  out  of  fiduciary  relations. 

3.  Where  a  guardian  of  minor  children  succeeded  in  purchasing  a 
tract  of  land  which  had  formerly  belonged  to  the  father  of  his  wards, 
at  a  less  price  than  he  could  otherwise  have  obtained  it  for,  on  the  rep- 
resentation to  the  then  owner  of  the  land  that  he  was  acting  as  guardian 
and  wished  to  secure  the  land  for  the  children,  taking  the  conveyance, 
however,  in  his  own  name,  absolutely,  and  paying  his  own  money  on 
the  purchase,  it  was  held,  a  constructive  trust  would  not  arise,  by  ope- 
ration of  law,  in  such  case,  by  reason  of  the  fiduciary  relation  of  the 
guardian,  because  his  wards,  for  whose  benefit  he  pretended  he  wished 
to  purchase  the  land,  had  no  interest  therein,  or  claim  or  expectation 
of  interest.  The  title  to  the  land,  although  once  in  the  father  of  the 
minors,  had  become  vested  in  another  party.  Rogers  v.  Simmons  et  al.  76. 

4.  In  order  that  a  trust  shall  arise  in  favor  of  a  person  towards 
whom  the  fiduciary  or  confidential  relation  exists,  or  is  -assumed,  by  rea- 
son of  such  relation,  the  person  claiming  the  trust  must  have  some 
interest,  or,  at  least,  some  claim  or  reasonable  expectation  of  interest,  in 
the  property  claimed  to  be  affected.    Ibid.  76. 

When  a  trust  exists. 

5.  By  reason  of  the  relation  of  attorney  and  client.  See  ATTORNEY 
AT  LAW,  6. 

Resulting  trust. 

6.  Where  a  purchaser  of  land  under  a  decree  of  foreclosure  of  a 
mortgage,  took  the  title  in  his  own  name,  and  gave  his  note  for  the 
purchase  money,  it  was  held,  a  resulting  trust  could  not  arise  in  favor 
of  one  who  held  the  equity  of  redemption,  on  a  parol  agreement 
between  the  latter  and  the  purchaser,  made  at  the  time  or  prior  to  the 
sale,  that  the  purchaser  should  make  the  purchase  and  hold  the  title 
for  the  benefit  of,  and  in  trust  for,  such  owner  of  the  equity  of  redemp- 
tion, and  as  a  security  for  the  advances  made  by  the  purchaser,  because 
that  can  only  arise  when  the  consideration,  or  some  aliquot  part  thereof, 
was  furnished  by  the  party  in  whose  favor  the  trust  is  claimed,  as  a 
part  of  the  original  transaction.     Walter  v.  Klock  et  al.  362. 
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TRUSTS.     Resulting  trust.     Continued. 

7.  After  the  legal  title  has  vested,  and  there  is  no  proof  of  fraud,  a 
resulting  trust  can  not  be  raised  in  favor  of  a  third  party,  who  may  pay 
the  unpaid  purchase  money;  and  where  the  purchaser  gives  his  note 
for  the  purchase  price,  that  is  equivalent  to  the  payment  of  the  money. 
Walter  v.  Klock  et  al.  362. 

8.  Where  it  was  alleged  that  lauds  were  purchased  with  money 
belonging  to  the  wife  of  the  purchaser,  it  was  field,  that  in  order  to  raise 
a  resulting  trust  in  such  case  in  favor  of  the  wife,  on  the  ground  that 
her  money  went  into  the  purchase  of  the  land,  that  fact  must  be  clearly 
proved ;  it  would  not  be  inferred  from  the  mere  fact  that  the  husband 
had  in  his  hands  sufficient  money  of  the  wife  to  make  the  purchase,  at 
the  time.     Thomas  et  al.  v.  City  of  Chicago,  403. 

9.  A  trust  will  not  be  raised  by  implication  or  operation  of  law,  in 
contravention  of  public  policy.     Ibid.  403. 

Trustee  dealing  with  the  tkust  fund. 

10.  A  case  where  doctrine  does  not  apply.  See  MARRIED  WOMEN, 
7,  8. 

Separate  property  of  married  women. 

11.  Of  property  held  by  the  husband  in  trust  for  his  wife.  Same 
title,  6. 

Parol  trusts  respecting  lands. 

12.  Within  the  statute  of  frauds.  See  STATUTE  OF  FRAUDS, 
2  to  6. 

USAGE. 

HOW  FAR  A  CONTRACT  CONTROLLED   THEREBY. 

1.  Although  usages  of  trade  can  not  be  set  up  either  to  contravene 
an  established  rule  of  law,  or  to  vary  the  terms  of  an  express  contract, 
yet  all  contracts  made  in  the  ordinary  course  of  business,  without  par- 
ticular stipulations,  expressed  or  implied,  are  presumed  to  be  made  in 
reference  to  any  existing  usage  or  custom  relating  to  such  trade,  and 
it  is  always  competent  for  a  party  to  resort  to  such  usage  to  ascertain 
and  fix  the  terms  of  the  contract.    Lonergan  v.  Stewart,  45. 

2.  So  where  the  owner  of  grain  deposited  the  same  in  a  ware- 
house, taking  an  ordinary  warehouse  receipt  therefor,  which  did  not 
explicitly  state  the  character  of  the  transaction — whether  as  a  sale  or 
a  mere  bailment — it  is  competent,  in  an  action  by  the  depositor  against 
a  purchaser  from  the  warehouseman,  for  the  latter  to  show  that,  accord- 
ing to  the  usage  in  such  cases,  warehousemen  do  not  keep  the  identical 
grain  deposited,  but  ship  and  sell  it  without  regard  to  the  identity 
of  the  grain  deposited  by  any  particular  person,  and  that  depositors  at 
a  warehouse  do  not  expect  to  take  their  grain  away,  but  to  get  their 
money  at  the  market  price  on  the  day  they  demand  it — and  this,  as 
tending  to  give  character  to  the  transaction  as  a  sale  rather  than  a  bail- 
ment.   Ibid.  45. 
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VARIANCE. 
In  respect  to  place  of  payment. 

In  declaring  on  a  note.    See  PLEADING,  2. 

VENDOR  AND  PURCHASER. 
Conclusiveness  op  a  deed  upon  the  grantor. 

1.  As  to  the  extent  of  interest  conveyed.  Where  a  deed  purports  to 
convey  all  the  interest  and  title  of  the  grantor,  it  will  be  given  effect 
accordingly,  although  he  actually  held  a  greater  interest  than  either  he, 
or  the  grantee,  at  the  time  of  the  conveyance,  supposed  he  owned.  A 
party  must  know  enough  about  his  title,  not,  by  his  want  of  knowledge 
of  it,  to  mislead  a  purchaser  to  his  detriment.  Thomas  et  al.  v.  City 
of  Chicago,  403. 

Waiver  op  defect  in  title. 

2.  What  constitutes.  A  party  purchased  a  tract  of  land  from  the 
agent  of  the  one  claiming  title  thereto,  and  made  a  deposit  of  money 
thereon  with  the  agent,  the  contract  providing  that  the  money  was  to 
be  refunded  in  case  of  a  valid  objection  to  the  title.  The  title  was 
found  to  be  defective,  whereupon  the  purchaser  abandoned  the  con- 
tract, and  demanded  the  return  of  his  money,  which  was  refused,  and  at 
the  same  time  he  gave  a  written  authority  to  the  same  agent  from  whom 
he  had  made  the  purchase,  to  sell  the  premises,  if  he  could,  at  an 
advanced  price.  No  action  was  had  under  this  authority,  and,  eight 
days  after  it  was  given,  the  purchaser  brought  suit  against  the  agent 
to  recover  back  the  money  paid :  Held,  the  giving  of  the  authority  by 
the  purchaser  to  the  agent  to  re-sell  the  premises,  was  not,  under  the 
circumstances,  a  waiver  by  the  former  of  the  defect  in  the  title,  nor 
an  affirmance  of  the  original  contract.  Shipherd  et  al.  v.  Underwood,  475. 

Specific  performance.    See  CHANCERY,  13  to  17. 
Forfeiture  of  contract.    See  FORFEITURE,  1,  2,  3. 

rENDOR'S  LIEN.    See  LIENS,  1. 

OLD. 

Contracts  of  foreign  corporations. 

1.  When  declared  to  he  unlawful,  owe  void.  See  CORPORATIONS, 
9,  10,  11. 

Amendment  of  final  decree  in  chancery. 

2.  Without  proper  notice — void.    See  NOTICE,  1  to  5. 

OLUNTARY  CONVEYANCE.   See  FRAUDULENT  CONVEY- 
ANCES. 

WAIVER. 
Waiver  of  vendor's  lien.    See  LIENS,  1. 
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WAIVER.     Continued. 
Waiver  of  objection  to  the  remedy. 

In  proceedings  by  quo  warranto.     See  PRACTICE,  1. 

Waiver  of  defects  in  pleading.     See  PLEADING,  11. 

WAREHOUSES. 

Of  a  deposit  of  grain  in  a  warehouse. 

Whether  a  sale  or  a  bailment.     See  SALES,  1,  2. 
Usage  in  respect  thereto.    See  USAGE. 

WARRANTY. 
Breach  of  warranty. 

Application  of  damages  arising  therefrom,  to  one  of  a  series  of  notes. 
See  CONSIDERATION,  2. 

WIDOW. 
Where  there  is  no  devise  or  bequest  to  her. 

Of  her  right  in  the  personal  property.     See  WILLS,  8. 
Rights  on  renouncing  will  of  her  husband.     See  WILLS,  4  to  7. 

WILLS. 
An  estate  in  fee  or  for  life. 

1.  Will  construed.  A  will  provided  as  follows:  "  First,  I  give,  devise 
and  bequeath  to  my  beloved  wife,  Johannali  Morris,  all  niy  real  estate 
and  personal  property ;  also  one  cow.  All,  without  reserve,  I  give  unto 
my  beloved  wife. 

"  N.  B.  In  case  my  wife  is  not  supported  by  her  children,  so  as  it 
may  be  necessary  for  her  bodily  comfort,  I  give  her  power  to  sell  and 
dispose  of  any  or  either  of  the  two  lots  which  I  now  possess  and  own 
in  Underbill's  addition  to  the  city  of  Peoria.  Also,  I  hereby  declare  it 
my  wish  that  after  my  wife's  decease,  whatever  property,  real  or  per- 
sonal, of  which  she  may  be  possessed,  or  which  she  may  own  at  the 
time  of  her  decease,  shall  be  devised  and  bequeathed  to  my  faithful  son, 
Martin,  providing  that  he  pays  over  unto  my  daughter,  Julia,  one 
hundred  dollars,  or  an  equivalent :"  Held,  the  intention  of  the  testator 
was  to  give  to  the  widow  a  life  estate  only,  and  upon  her  death  the  fee 
to  the  son,  subject  to  the  legacy  to  the  daughter.  Berganet  at.  v.  Cahill 
et  al.  160. 

2.  The  gift  of  an  estate  of  inheritance  in  lands  may  be  restricted  by 
subsequent  words.  So  while  the  first  clause  of  the  will,  unrestricted 
by  other  words,  would  give  to  the  widow  a  fee  simple  estate,  the  sub- 
sequent words  manifest  a  different  intention  and  are  equivalent  to  a 
devise  of  the  property  to  the  son,  after  the  death  of  the  wife.  Ibid.  160. 
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WILLS.     Continued. 
General  rule  of  construction. 

3.  A  will  should  not  be  rendered  void  for  mere  repugnance,  but 
effect  should  be  given  to  its  several  parts  so  as  to  render  no  component 
part  inoperative.  The  intention  must  be  gathered  from  the  entire 
instrument.     Bergan  et  al.  v.  Caliill  et  al.  160. 

Renunciation  of  the  will  by  the  widow. 

4.  Of  her  rights  upon  renunciation  of  will  of  her  husband — construc- 
tion of  sections  10  and  11  of  dower  act.  Upon  the  renunciation  by  a 
widow  of  the  will  of  her  husband,  under  the  tenth  and  eleventh  sec- 
tions of  the  statute  of  dower,  she  becomes  entitled  not  only  to  her 
share  in  the  personal  property,  but  also  to  dower  in  the  lands  of 
which  her  husband  died  seized.*    Boyles  et  al.  Exors.  v.  McMurphy,  236. 

2.  The  eleventh  section  of  that  statute,  which  declares  the  effect  of 
the  renunciation  of  the  will  to  be,  that  "  such  widow  shall  thereupon 
be  entitled  to  dower  in  the  lands  or  share  in  the  personal  estate  of  the 
husband,"  is  not  to  be  construed  as  confining  the  widow  to  a  right  to 
dower  in  the  lands  or  her  share  in  the  personalty,  the  one  or  the  other, 
the  tenth  section  having  provided  that  she  may  elect  to  "  take  her 
dower  in  the  lands,  and  her  share  in  the  personal  estate  of  her  hus- 
band."   Ibid.  236. 

5.  Of  her  rights  under  tlie  fifteenth  section.  Where  a  widow  renoun- 
ces the  will  of  her  husband  under  the  tenth  and  eleventh  sections  of 
the  dower  act,  she  may  then,  under  the  fifteenth  section,  if  there  be  no 
children  or  lineal  descendants,  "if  she  elect,  have,  in  lieu  of  her  dower 
in  the  estate  of  which  her  husband  died  seized,"  one-half  of  all  the  real 
estate  in  fee,  which  shall  remain  after  the  payment  of  debts,  and  still 
be  entitled  to  "  her  share  "  in  the  personalty ;  the  one-half  of  the  real 
estate  being  given  in  lieu  of  dower  alone,  and  the  legal  meaning  of  the 
word  "  dower,"  is  an  interest  in  land  alone,  and  is  so  used  in  that  stat- 
ute.   Ibid.  236. 

7.  Construction  of  act  of  1847.  The  statute  of  1847,  which  declares, 
"  the  word  dower,  as  used  in  the  forty-sixth  section  of  the  one  hund- 
red and  ninth  chapter  of  the  Revised  Statutes,  entitled  '  Wills,'  shall 
be  construed  to  include  a  saving  to  the  widow  of  persons  dying  intest- 
ate, of  one  third  of  the  personal  estate  forever,  after  the  payment 
of  debts,"  only  enlarges  the  meaning  of  the  word  "  dower,"  so  as  to 
embrace  an  interest  in  personal  estate,  as  used  in  that  particular  section. 
It  does  not  affect  the  ordinary  legal  meaning  of  the  word  used  else- 
where.    Ibid.  236. 

*as  to  what  constitutes  "  her  share  in  the  personal  estate  of  her  husband." 
where  the  widow  renounces  the  will  under  the  tenth  section  of  the  dower  act, 
see  McMurphy  v.  Boyles  et  al.  Exrs.  etc.  49  111.  110,  and  SMnner  et  al.  Exrs.  etc. 
v.  Newberry,  51  111.  203. 
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WILLS.     Continued. 
Where  there  is  no  devise  or  bequest  to  the  wife. 

8.  Of  her  right  in  tlie  pei'sonal  property.  Where  a  will  makes  no 
devise  or  bequest  to  the  wile  of  the  testator,  but  gives  his  entire  prop- 
erty to  his  children,  his  estate,  as  to  his  wife,  will  be  regarded  intestate, 
to  the  extent  of  her  legal  claims,  and  in  such  case  she  will  be  entitled 
to  one-third  of  the  personal  property  remaining  after  the  payment  of 
his  debts.     In  re  Taylor's  Will,  252. 

Mistake  in  a  will. 

9.  Of  parol  evidence  to  correct  the  same.    See  EVIDENCE,  1. 

WITNESSES. 
Competency. 

1 .  Parties  as  witnesses,  under  act  of  1867.  In  an  action  by  an  assignee 
of  a  promissory  note,  against  the  maker,  the  latter  is  a  competent  wit- 
ness in  his  own  behalf,  under  the  act  of  1867,  on  an  issue  upon  a  plea 
that  the  execution  of  the  note  was  obtained  by  fraud  and  circumven- 
tion, notwithstanding  the  original  payee  of  the  note  is  dead  at  the  time 
of  the  trial.     Leach  v.  Nichols  et  al.  273. 

Credibility. 

2.  A  party  who  received  money  at  a  bank  without  counting  it 
himself,  brought  an  action  against  the  bank  to  recover  for  an  alleged 
mistake,  in  paying  him  a  less  sum  than  was  intended.  The  deficiency 
was  not  discovered  until  the  second  day  after  the  money  was  received, 
the  party  alleging  the  mistake  having  in  the  mean  time  paid  out  and 
received  different  sums:  Held,  it  was  error  to  refuse  to  instruct  the 
jury,  on  behalf  of  the  bank,  that  in  estimating  the  credibility  of  the 
two  witnesses,  the  plaintiff,  and  the  officer  of  the  bank  who  paid  him  the 
money,  and  probability  as  to  which  of  them  made  the  mistake,  the  latter 
in  counting,  or  the  former  in  taking  proper  care  of  the  money  after 
he  received  it,  the  jury  might  take  into  consideration,  their  appearance 
on  the  stand,  their  business  competency,  care  and  habits,  as  disclosed  by 
the  evidence.     First  National  Bank  of  Mendota  v.  Haight,  191. 

WRITS  OF  ERROR.     See  APPEALS  AND  WRITS  OF  ERROR. 

WRIT  OF  POSSESSION. 
In  suit  for  partition. 

May  be  awarded  to  a  defendant  without  a  cross  bill,  See  CHAN- 
CERY, 18. 
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